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{s.  RISGIBIONE.. - 
“REL ATING TO 


THE PUBLIC LANDS. 


| QUERBES v. | TRAMMEL. 
Decided Auguét Uy (1928. 


Gina eee Hvrey—Pracrice—Norice—Anvense Char. 

i _Failure to comply with the proof of. ‘publication requirement sueeeeied: in 
Rules of Practice 8 and 10, is not a sufficient ground for the abatement 
‘of:a contest, where the contestant igs” ‘seeking to cancel an entry because. 
he is claiming the land under color of title, and- the contestee fails to 
answer -allegations which, when ugeiputed Warrant ne aia that ene 

tract was not subject to entry... bade tek 2M 


ace Finnzy, Furst Assistant Seowtans. 


_ At the Baton Rouge, Louisiana, land office on Sebiteniber of, 1919 ee 
Giles Trammel made entry under section 2289, ‘Revised. Statutes, - 


for lot 8, Sec. 19, T. 17 N., R..18 W., La. M.. (8 acres). An ap- 
plication to contest said entry. was filed November 15, 1922, by An- 
drew Querbes, who alleged that he and his predecessors 1 in title had 


owned the land for more than fifty. years, and that his title had’ been 
recognized by all in the vicinity and had never been questioned. , 
Notice of the.contest was: served: by publication, after the sheriff — 


_of the county was unable to make personal ‘service of notice. The | : 
‘notice was published once a week from January 5, 1923, to F ebruary a3 


16, 1923.. The registered notice sent to’ entryman at his record -ad- 
dress: ‘was returned. unclaimed. A copy of the published notice was 


_ posted onthe jand, and i in fhe local os during es period. of pub- - - 
~iieation.. — ; 


Proof of service of fixe notice was not filed i in the local office viatil 


| May 14, 1923. Becatise. thereof, the Commissioner of the General - | 


Land Office, by decision dated June 6, 1923, held that the: contest iG 
a sae abated. The contestant has: appealed.” a 
~. Rule 8; Rules: of Practice, provides, among” éther one that if: 
; er of publication 3 is not made within twenty days after the > fourth | 

| — as specified in Rule 10, the contest shall abate, « | as 
- 74526° —24—vor 50-—1 
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- Qnerbes: is not merely seeking a preference right of a on a 
chee that Trammel-had not complied with the homestead law, but is | 
_ seeking to cancel the entry because he is claiming the land under color _ 
of title, and is entitled to be heard either by the Land Department or 
in the local courts. In such cases, it is not considered. proper to 
_ dismiss the proceedings because proof.of the acts necessary to confer _ 
jurisdiction was not filed’ within the time required by the Rules of Ss 
| Practice. 
_* No answer having been face. by qnteynes and the allegations of | 
the contestant being sufficient, if undisputed, to warrant the holding _ 
that the tract was not subject to entry at the date Trammel entered - 
the land, the entry will be canceled, the decision appealed from being _ 
‘eo reversed, unless entryman shows within the period allowed for filing © 
a motion. for rehearing (30 .days from. notice hereof) that he had i 


- no notice oe the contest and has a good defense thereto. ee 





_. @LEN S. CLAPP. . 
_Deciaed August 16, 1928. 

-_ eaeens’ | “Pict siuh—Dacr aes Srarmscent—Fizin—Acin1—Miirzany e 

_ Senvice—SraTurss. : hw ae etn We 


The. provision. .of section. 2309, . “Revised Sates saline to. ‘the. ‘filing of 
: ve. ‘soldiers’ and sailors’ homestead. declaratory statements. by agent was not . 
: “extended by Congress to. include. survivors who served in’ the war > with 7 
Sea | Germany and consequently is inapplicable to them. 7 


Finney, First Assistant Secretary: | : ae : 
a “Glen. Ss. Clapp, by ‘his agent, Charles: ee on ones 7 
“1993, ‘filed homestead declaratory statement 017920, in’ the Gaines- | 
_-wille, Florida,-land. district, for the SE. 4 NW. 4, NE. 4 ESW. 4, Sec. | 


67.238, R38 B., 7. M. 


_ Said declaratory statement the Conn ce of the Gene ad es 
Office by decision dated April 18, 1923, rejected for the. reason that | 
| the military service of. Clapp was pondered during the war with — 
. Germany. and that. there was. no provision of law under. which the : 
| “could file declaratory statement. by agent. — | 
An appeal to the Department was. filed. fee i ae 
The provisions of section 2309, Revised Statutes, were not t extendad +z 
bee Congress to persons - who served in the. war. with Germany. | 


2. Wherefore, survivors of that war can not file declaratory statements 


. through, agents... See. paragraph: By (a)s, haart: of pce 26, 7 


4998 (49-L, D., 118,121.) . 


/ The decision appealed from. is affirmed,. 


ee 


a.) ‘DECISIONS RELATING TO THE. PUBLIC LANDS, 06 Bley 


= - Pe ISAAC z PALMER, 
; oe _ Devided August 6, “1988. 


Srock-Ratsmne | Honnstean—ENcancep Honusrmap—Apprication. 


~ One ‘who files an application under the enlarged homestead act « or the stock- 
. yaising homestead act for a tract: of: ‘undesignated land can‘ not be charced” 
_ with claiming the land therein described until the date the application .is 
| allowable after. the designation of the land becomes effective, 


_ Fryer, First Assistant Secretary: 


» This is an appeal by Isaac P. Palmer from a ection of the Com- 
missioner of the General Land Office dated March 28, 1923, holding 
for cancellation -his preemption entry embracing lots 16. and 17, 


See, 8, and_lot 4, Sec. 10, T. 37-N., R. TW. N.M. M. (114.98 acres), a & 


Durango, Colorado, laid district. 
It appears that on May 28, 1991, Pace aise to make entry 


under section 1 of the stock-rnising homestead act for the tracts — : 


. ~ above: described and SE. 4, Sec. 4, NE. 4 and NW. 4 SE 4 , Sec. 9, 


said township (474.98 acres), die therewith a petition for the des- 


ignation of the land. On October 10, 1921, he filed a preemption 


- declaratory statement for the 114.98 acres first. above described, al-. 5S 
leging settlement thereon on June ds 1921: Upon. the filing of Oe tyirs, .oc 
withdrawal_-as to lots 16 and 17, See. 3, and lot 4, Sec. 10, of. the ap- 


3 plication under the stock-raising: homestead act, the declan atory — 
statement was allowed Detember’ 8, 1921. Final proof was sub- | 
mitted January 24, 1922, and final: certificate issued two days later. 


The Commissioner hela that the pendency of the application’ to. | 


-» make an entry under the stock-raising homestead act for 360. acres © , 


a disqualified Palmer from making the entry in question. 


-. . Pursuant: to. the provisions | ‘of the act of August 30,.1890 (6 Stat., io 
— 8T, 891), the forms for use in making entries. caer section 2289, ~~ 
Revised Statutes, and timber and stone, desert land, and preemption . 
_ entries require the applicant to swear that since August 30, 1890, he 
has not acquired title to—. a | 
nor am I now claiming under any att the pnbite: land laws of the United Staten 
other than the mineral-land laws,’an amount of land which, together with. the © 
land above described, will exceed in the. aggregate 320 acres. 
‘The preemption aa aban statement filed by Palmer contained 
such allegation. | ie 
‘The stock-raising, homestead ae provides (section 2) that no ‘right’ 
t5 occupy the land shall be acquired by reason of the filing of an. 
application and_ petition for designation until the dand: has been 7 
designated as subject to entry under the act. -! Cale, 3 
_- The 860 acres embraced in Palmer’s “pplestion under ae ete = 
raising. homestead act had ‘not ‘been designated 2 at the date of the 
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- Fine of the preemption declaratory pienient and of course he | 

could not foretell that the land would later be designated. ‘Moreover, 

the regulations provide that after the designation of land takes effect 
‘no application therefor will be allowed under the act or-under any 
other law until 90 days shall have elapsed if the records show that 
it may conflict with a preferential right to be claimed. -on account 
of an entry for adjoining land. 

It follows that at the date of the filing of his Eres declar a- 
tory statement Palmer was not “ claiming” the 360 acres described 
in his application to ee entry under the stock-raising homestead 
act. 

The rule to be followed i in such cases may be stata thus: Ou iG | 
files an application under the enlarged homestead act or the -stock- 
raising homestead act for a tract of undesignated.land can not be 

- charged with claiming the land therein described until the date the “ 
application becomes. allowable after the designation . of ‘the land | 

- becomes effective. | | 
For the reasons stated, the decision appealed from i is reversed, 





BENNER, POWELL, ‘TRANSFEREE, 
ais s19 : 
out cae an Decided August 11, 1923. 


“RECLAMATION HomesTeap—Fin at. ‘Proor—ALreN—CrrtzmNstire—ASSIaN MENT. ig 
An alien who has submitted five-year proof upon a reclamation homestead 

.. entry which is. satisfactory except as to-his citizenship qualifications. may . 

make a valid assignment. of the entry under the act of June 23, 1910. 

7 RECLAMATION Homesreap—Frnat Proor—Monraace—Monrescrn—AsstanoEnr. i 


One who purchases a reclamation homestead entry ata mortgage: foreclo- | - 
sure sale upon which satisfactory final five- -year proof had previously been | 
submitted is entitled to have the foreclosure deed treated as an assignment 

. of the entry under the act of June 23, 1910. . 


FINNEY, First Assistant Secretary: | , | 
At the Billings, Montana, land office on J are 18, 1911, Henry 
; Benner made entry under section 2289, Revised Statutes aid the _ 
act of June 17, 1902 (32 Stat., 388), for. farm unit “M,” or SW. 4 
SW. 4, Sec. 2, T.2.N., R. 28 E., M. M. “3 
On January 17, 1919, entryman filed notice of cen to sub- 
mit final five-year proof, and the same was submitted. March 27, 
1919. The local officers suspended the proof for evidence of. natural-. 
-- Ggation, and in default of such evidence the Commissioner of the | 
' General Land Office, by decision dated April 19, 1923, rejected the — 
‘ final: proof and canceled the entry. Thereafter, J osephine Powell, | 
| who purchased the premises at a mortgage foreclosure sale on 1 Novem- - 
per 26,1 1921, filed an app to the ae | 
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Keates to the final- proof eat entryman an his family, 
- consisting of his wife and. four children, had resided continuously on. 
the land since July, 1911. The improvements: were valued at $600,. 
and: consisted ef a frame house, 14 by. 28 feet, barn, chicken house, 
_ implement shed, root cellar, and fencing. In 1912, 17 acres were 
cultivated; the same. area was cultivated each year, prs in. 1918, | 
when the area under cultivation was increased to 22 acres. | 
The: Commissioner. did not take any action on the final Beet until 
| after the premises had been purchased at: the foreclosure sale by thet 
appellant, ee 
Under the facts disclosed, the Won aaene) is of opinion that appel- J 
lant is entitled to have the foreclosure deed treated as an assignment 
"of the entry, under the act of June 23, 1910 (36 Stat., 592). The final. 
proof showed satisfactory compliance of the ordinary provisions of. 
the homestead. law for more than five years, and although entryman 
- had not been admitted to citizenship, he was nevertheless qualified to. 
~ make the showing required. by the act of June 23, 1910, es as a 
basis for assigning the entry. — 
The record is therefore remanded, with ote that the entry be 
: reinstated and Josephine Powell recognized as the assignee thereof . 
| provided she. files, within thirty. days from notice, the affidavit re- va 
quired of. assignees, printed. as part of paragraph 41 of the regula oe 
; tions of May 1 18, 1916. i L. D., 885, 895)... 


| INDEPENDENT LEAD. AND: COPPER. ‘COMPANY v. - LEVELLE on 
: oe _ REHEARING). a | 


2: "Decided August 18, 1988, 


Os Practice — APPEAL _ Nomen ~ Lao DEPARTMENT ~Junrsprerion—Homnst#a : 
ENTRY. ’ 
. While Rule 95, ‘Rules of Practice, provides that notice of: appeal must . be 
_ served on an adverse party either personally or by” registered. mail, yet 
failure to receive such notice. does not pcEENe the Peper enent of its 
jurisdiction to act upon the. appeal. 


Apprat—Rstorpst—HoMEsTEAaD ENTRY. . 
One -is not estopped, from exercising his right of appeal to the. Department 
because. of prior statements made to an adverse party to ‘the controversy 
‘to the effect that the decision of the Commissioner of the General Land 
Office, when rendered, would be accepted by him as final. 
‘Houssisp: EINTRY—ADVERSE CLaIn-—Notice—CourtTs—LAND DEPARTMENT. 
Service of notice upon a homestead entryman of the commencement of a Sait 
age against him inthe local. courts by: an adverse claimant in no wise calls in. 
question ¢ before the Land Department the Noa of. the nents, . 


go ira 
Ls oe 


Be 
» 
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: Mining Crime Minera Lanps—Homuisreap ‘ENTRY —N ortce— EVIDENCE, 


A location | ‘certificate. does: Tot ‘of: itself constitute ‘evidence of the mineral : 
character of the land described therein, nor: ‘do the ‘recitals’ in a’ ‘location 
‘notice or certificate that: a discovery has been mace constitute evidence of . 
discovery, a an A 


: | DEPARTMENTAL Decisions. foo AND. Avputen Puro ‘Deranrwcentat Decision 

_ ADHERED. To. : — a 

Cases of Magruder Ds “Oregon 2 and California Railroad Co. (28 Le aon 174), ‘3 
- Todd -v. Hays,. on review (84 L. Dz. 871), and United States wv. Bunker 

Hill and: Sullivan } Mining’ and Concetitrating Co. (48° L: D., 598), cited and 

-. applied; case of Independent Lead and Copper Company v.. Levelle, « on 

rehearing (47 L. D., 169), adhered to, ore e ee re ese ee te By <S SF 


‘Finer, First Assistant Seoretary : 


- - | ‘The Independent, Lead and Copper Cua the saineeal DrIgis F 
: tant in this case, has filed a motion’ for rehearing | asking that the 


departmental decision. on appeal herein dated April 28, 1923, in so” 
far as it awards 80 acres of the land in controversy to the Tyrone! | 
stead claimant, Thomas Levelle, be vacated and set aside and that ‘the 
‘decisions of the Commissioner and the local, officers 1 in favor of. the 
| company be affirmed. | 
On September 5, 1911, Thomas ‘evelle. ‘made homestead entry 
06136, Mihara was i ainehded to include the E. 4 NW. i, as well as 
. the E. 4 SW. 4, Sec. 33, T. 11 N., R. 4 W., M. P. "M “Helena, Mon- 
tana, lend district. April 30, 1918, he nade additional entry 011607,. 
for the NE. -4, said ‘section 38, andes the enlarged homestead act.- 
August 6, 1918, final proof was submitted and on the same day the 


Poe company. filed: its. mineral protest. - Later,.an amended protest was | 


filed. These protests were .considered..by the Department in its © 
_ decisions of March 18, 1919, and May 16, 1919, the last mentioned 
- decision being reported-in 47 L. D., 169. Hearing was had in Janu- _ 
ary, 1921, and the local officers. held that the. land was mineral in | 
character and recommended that both entries be canceled. Upon — 
appeal 1 that decision was affirmed: by the Commissioner and further 
appeal by Levelle brought the case before the Department. © There- _ 
upon the concurring pacing and conclusions below with respect to 
ae Ki. 4 NW. 4 and NE. 4, said section 33, were affirmed. -As to’ the — 
4 SW. 4 Cad section 33, the Department held the land to be non- 
mninpral in “character, permitted the original homestead’ entry to re- 
main intact as to said tract and dismissed the pr. ‘test. _ This dlegisien. a 
is now.called in question. | ee 
In connection with the present: meen the evden thas been: care- 
| fully reconsidered. ‘There is found no such direct and affirmative — 


proof as convinces the mind. that. valuable mineral deposits have 
— been. disclosed or exist. within the.tract in question or that. an ade- — 


| quate discovery of mineral had: been meee. upon the locations 1 in con-. 
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ms flict cherewitl. ‘The testimony i is facie to: warrant a ‘conelu- 
» sion that further labor ‘or: expenditure would be justified with pros- : 
pect. of developing a paying mine. The land lies within 7 or 8 miles — 
+. of the city of Helena and is in « “district. where. prospecting - and | 
- mining were initiated at an early day. For more than 35 years | 
the district has been investigated and exploited. Claims have been » 
located. upon this :Jand and cuts and pits excavated. - Later the. 7 
ground has been’ abandoned and afterwards located. » Some ore has 
om been taken and’ shipped to the smelter from workings within: about aM 3 
+ one fourth of a mile to the north and to the west of the tract. So 
far as appears no-one. has ever found. any deposits justifying milling eee 
40 shipping upon this particular: ground. “The mining claims DOW 
7” covering the land were located. in 1904 and 1907, and are part of a: 
- large group of some 80 claims in’ that vicinity, located’ and con> 
trolled by: the ‘same: parties who have sought to lease or sell them: 
> No: systematic development: work: has been undertaken. It is ase 
7? serted that financial. means have been lacking.” “Ample time. has 
> elapsed. for the exploration of the. ground and the development of the 
mineral possibilities" of the land. The Department i is not. persuaded a 
3 that its conclusion upon appeal with respect to this 80- -acre tract was 
3 incorrect. Certain technical objections are ‘urged: Tt is. asserted a 
S that the. appeal to the Department’ was not served - upon the company PB g 
or its’ attorneys. ‘Evidence of mailing by registered letter addressed. 
re. to the-company at Helena, Montana, is attached to the notice of 
appeal The. appeal from the local officers: to the Commissioner “% 
+ was served in that same manner and no objection to that service was 
ry raised.. Service of the’ departmental decision herein was made by. 
} §=registered mail, directed to the company at Helena, Montana, and’: 
3” that letter was ceed and acted on. The Rules of Practice (Rule 
95, 48 L. D., 246, 262) provide that notice of appeal must be served — 
on adverse party either personally or by registered mail, Thead- 
-verse:party is entitled to notice and to his day before the Depart- 
ment upon appeal but failure to receive such notice ‘does: not neces-" 
* sarily preclude the Department. from acting. The situation here 
|. presented is. somewhat similar to.that disclosed i in the case of Todd: v. 7 
a Hays. on.review (34 L. D., 871), where it is held, syllabus: | Mee f 2d wtlG 
, ; “The Rules of Practice require ‘that ‘notice of an appeal to the Department , 
e shall. be served upon the appellee or his counsel ; ‘but where decision in a case ; ef 
is inadvertently rendered by the Department in: the absence ‘of. proof of Service: as 
_ of: the appeal, such decision will not be disturbed on. motion for review, in -the. 


. '. absence of a showing of reversible error, merely because of want ‘of. proper . 
a service of the appeal. _ : : are | 












: Tt. 1S ‘argued that the. Saunt company _ ana: ite Stites: and a 
| agents were. misled and ‘deceived by statements made by Levelle to 
ie a the effect. that the decision of the Commissioner would be accepted 
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ae by: ey as final and that no capieal would be taken thanstrom? “Such | 
statements, it is. averred, were made, to two sons of the president — 
of the company in the spring of 1921. This was some months be- | 
fore the Commissioner’s decision which was rendered on July 27, 


1992. Such statements of Levelle did not preclude him from | exer 


-. cising his right of appeal to the Depar tment. 


It is also urged that the land was. not. unappropriated sable 
domain, subject to homestead. entry at the time Levelle attempted 
to acquire homestead rights thereon, it being included in mining lo- 
cations, and having been classified as mineral land under the North- 
ern Pacific classification act of ‘February 26, 1895 (28 Stat., 683). 
These contentions are without substantial merit and have. erste. : 


fore been considered and decided in this case, adversely to the com- 
pany. See 47 L. D., 169. The service of a notice by the company 
upon. the homestand: claimant in 1914, and the commencement of _ 
suit against him in the local court in 1917, in no way called in ques- 


tion the validity of. the. homestead entries before the Land Depart- 


_ ment. As before stated, the | first protest was filed on August 6, ‘ 
“1918, the day on which ae proof was submitted. That was the 


first challenge lodged by the company in the Land Department 
- against the entries for the lands described. . The statement. in the 
| decision, on appeal, that. the entry as to the 80-acre tract had stood 
‘unchallenged of record. by the mineral claimants for approximately 
7, years is correct, for. the. records: of the Land Department are 
the ones. contemplated. 7 
The. recitals: in a. location. notice or nepiteats that a. discovery 


se been made are not evidence. of. discovery. A location cer ‘tificate _ : 


does not. of. itself constitute evidence of the mineral character of 
the land: included therein.’ See cases of United States ». Bunker 
Hill and Sullivan Mining and. Concentrating Company (48 L: D., 

598), and Magruder v. Oregon and California Railroad Co. (28 L. 
D.,.174). The contentions. of the company to the aay are not 
well founded. Further discussion of the company’ ’s argument in 
support. of its motion is not deemed essential. It is concluded after 


reexamination of the record that there was no substantial error in __ 


the decision: attacked. Conceding that. the company failed to re- 
ceive notice of Levelle’s appeal, that may now be deemed cured by 
" reason of the present motion and.ar gument which have. induced the 
reexamination of the record and the consideration of the case in 
the light of the contentions urged on behalf of the company. ~The 
protestant has been given its day before the Department in Opposi- | 
tion to the homesteader’s appeal. | No reversible error having been - 
pointed out or otherwise | appearing, the decision complained of will a 
| stand. The motion for rehearing is denied, ar, | a 
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STATE OF CALIFORNIA, PARKER, TRANSFEREE. 
Decided August al, 1923. 


ee Setection—WrrapRawAL— VESTED Rieuts.- 


Failure of a selector to fulfil; prior to: the attachment of a withdrawal,an ” ~ 


additional requirement imposed: ‘upon him by. amended regulations, will not: 
| defeat a selection if, at the time of its. acceptance by the local officers, there 
“a had been: full. compliance with the law and all existing: ee saul - 
i ‘mental regulations. re oe 


: Foy, First Assistant Secretary + 


Under. date of. April 16,.1897, the Cone oft the ‘Général oe - . 


= Land Office. returned to the Stockton, California, land. office. an appli- — 
-eation by the State of California to select the SE. 4 SE. 4, Sec. 26, 


1.48, RE, M. D: M., in lieu.of 40 acres, in-Sec. 16, T..8.S., Ret 
OE, ‘Ss. B.M., with directions that it be accepted: upon proof: eethe 


nonmineral Phavatta: of the: selected: land and: payment: of: the: re-; Bs 
quired fee. The required proof being: filed and the fee paid, the selec- = 


Mi tion was accepted by the local officers on May 11,1897. 


_ The selected. tract was withdrawn and inclided in Power Site Ree 


: “serve No. 328 by Executive order of December 31, 1919. 


_On March. 5, 1918, pursuant to a requirement by the aes _ 


of the General Land Office, the State filed a certificate that the base = 7 


land had. not been incumbered or transferred. 


‘By decision dated May. 31, 1993, the’ Commissioner: of the Gast JO 


- Land Office held that the selection: was not perfected until.March 5, 7 


—-1918,.and that it would be canceled, because. of the withdrawal of the. 
— Jand.on December 31,:1912, unless the State agreed to.accept approval 


of the selection with the peservations and limitations: provided for by 
. section 24 of the Federal water power act. An.appeal has been filed. 
by S. Webber Parker, ae the selected land. by. purchase from — 


the State. : 


The State | had: « pene wih: the ing ana all. ‘applicable regula. | 


: tions prior. to May. 11, 1897, when the, selection was accepted by the 
Stockton. officers. It was not until the regulations. were amended. on. cat 
| March: 11, 1899 (28 L.."D., 195), that the State was. required to file .- 


a Gerneate that the base land had not been. encumbered, sold, or 
disposed of. , - 
Jt thus appears that the selection. was perfected. prior to. the date - 


of the withdrawal of December 31, 1912, and that the, State is enti- 
tled to the. approval. thereof without, the reser vation provided f for by | 
ae section 24 of the Federal water power act.. | 


The decision a appealed from 1 1s reversed,» 
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iy PA 6. wt “WHITTEN ET AL, v. READ (ON PETITION). 


“Decided August Q; 1928. 


i a: i ‘LAND Dupanrmnnt—Res J UbICATA—SUPERVISORY. AUTHORITY. 


In the exercise of its broad powers to do justice the Land ‘Deparment should ap 
go: far as within. -it lies put an end to controversies. payors title to public 7% 


~- Jands which. have been once. finally adjudicated by it. 


Fa vent —Sunvey—PLat—HNTry—ACCRETION— RIPARIAN Rigwrs—Lanp Daranr- ai 
| MENT—JURISDICTION. _ be is 29 ae : 
‘Where the question arises whether a patent, lasted on an: entry in accordance » 
_ with the.. official plat of survey existing at date of entry, conveyed title : 
‘to. adjoining ‘lands added ‘by accretion, it is competent for the Land De- 
~ partment to: decide whether the accreted land is public land subject: to dis-- 
posal or privately owned land over which it has no jurisdiction. 


LAND DEpARTMENT-—SUPERVISOBY AuTHonITy—Rxs J uprcata—Parent—AccRr- 
. TION-—RIPARIAN ‘RIGHTS. ; 
- When the Land. Department has once finally adjudged that the title to: ace. 


‘creted. land -passed with -the patent conveying the adjoining land, it is. = 


competent for it to take stich action, within the scope of its powers, as will 

_ render its Judgment effective, and, to this end, it Imay issue. a supplemental 
patent in order that such determination may be given the fullest effect and 
be in such form as to become regularly a matter of local record, | 


; PATENT—TRANSFEREE—SECTION 2448, Revisep STATUTES. 
Section 2448, Revised Statutes, permits of the issuance of a ‘patent in “the ‘ 
name of a deceased person, and where a patent is thus issued, rights under . 
.it may. inure: to the benefit. of the remote grantees of such person. 
_ Prior DEPARTMENTAL ‘DEcIsIons ADHERED TO, ae 


Cases of Gleason v, Pent (14 L. D., 875), Gleason ». Pent, ‘on ‘review: (15. 
L. -D.,; 286), Lewis W.. Pierce (18 L. D., 328),. and Whitten et al Vv. ck 
~ (49 L. D., 253), adhered to, a . 


Finney, First Assistant Seeretary: | | 
In this matter counsel: for Henry. T. Read who on Fane 19, 


7 1920, presented his forest-lieu selection 016724. (Gainsville. series), 
~ for lots 1 and 2, Sec. 19, T. 53 S., R. 42 E., T. M. (plat of 1875), 


-~ filed on December 9, 1922, a petition for the puepeie of supervisory _ : 
authority which was satertained: by the Department on March 15, 


1928. Due service of the petition and argument in support thereof 
was made upon the opposing parties and they have responded. The 
Matter was set down for oral argument and counsel representing 
‘Read, Whitten and Charles Deering appeared and were heard. B. 
F. Hampton, the selecting agent of the State of Florida for school | 
lands, did not appear at the time: of oral argument. ey 
“When this case was before the Department. on appeal the opinion 


rendered on August 30, 1992 (49 L. D., 258), affirmed the decision 7 


of the General Land Office, dated. December 12, 1921, which re- 
| jected the forest- ‘heu selection. of Read and indemnity school selec- oo 


aw 
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aon o1ess7, ‘filed’ on behalf of the State of Florida, aa te de: : a 
clined to reinstate or revive the swamp land selection of the State eT lite ok 
_ which had been rejected. in 1887. The departmental decision: was. 


adhered to- and a motion for rehearing was. denied on October 26,. 


1992 (49 L. D., 260). AM prominent facts are set forth: in said.- . : 
~ decision on appeal and a restatement of. oe need not as made at a 
| this time. : 


The action: of the Deparaent was 5 based: substantially" upon: the 


| ground. that the question whether this land was disposed of by the 2." | 


issuance of patent to W. ‘H. Gleason in 1878, should not. at. this 


time be reopened, that having been settled many years ago by three: a ee 
_. departmental decisions, viz., Gleason v. Pent (14 L. D.; 5 875) 5 Gleas 
son ¥. Pent, on ereneanne (15 L. D. , 286) 5 ; and. Lewis W. Pierce ce — 


UL D.,, 328). 


“The contentions now urged on s pehalt of Read are in ere iat : 


the United States is not bound by certain rules that: ordinarily pre- 7 
vailin the administration. of the law between. private parties such as _ 
eS adjudicata and estoppel and that in no event is the United States. 


concluded or bound by the adverse opinions of officials so long as the ~ Phe 


legal title to land remains inthe. Government. It is also insisted 
_that certain recent decisions’ of the Supreme Court involving: lands : 
in Louisiana are appli¢able and decisive of the contentions now urged, 

especial attention being called to the case of Jeems Bayou Fishing 

‘and Hunting’ Club, et al. v. United States. (260 U.S. , 561). Beha 
In that,tase a part of an upland timbered area, of more than 500. 
acres, extending i in four different sections was involved and the. ac- 
tual shore line was from a few hundred. feet to three-fourths of a 
‘ mile distant from the outside boundaries of the patented tract. ‘The 
court stated that the circumstances as well as the extent and character. | 
~ of the land. necessitated. the: conclusion that the omission from sur- 

vey was of deliberate purpose. or the result of such gross and palable | 


error as to constitute in fact a.fraud upon the Government. | The. : 4 


facts showed that no body of water had existed at or near the place. , 


\ indicated’ upon the first plat. The court also held that. the United = 
- States could. not be estopped by reason of certain correspondence uA 
from the General Land Office and the Geological Survey, stating _ 


that there were no unsurveyed. lands in that locality. The circum- 


. stances of that controversy and the facts disclosed before. the court 


- go far beyond those set. eg and alleged on behalf of Read im 1 the 
present case. = 
“The. eeicn in that case astapliched no new pee “The frets a 


were such as to except it from the general rule set forth in ‘the case. - ue 
of Mitchell v. Smale (140 U. 8., 406.) Attention is. directed to 
- the later case of United States v. Lane, et al. (260 Ue85 662), o 


for differentiation, where the court declined fo give, effect ‘to. the . 
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| later. survey which: disclosed: erialien areas. rr no very substan- — 
tial discrepancies. _ It must be remembered that every case of this a 
character depends for its solution upon the - peouliar. facts and circum- 
=: stances involved therein. ae | 
In the case of Harvey. M.. La ‘Follett: et t al (26 im D. 453), snvely : 
ing. certain Chicago lake. front. lands, long in controversy, the de- 
partmental decisions in Gleason v. Pent and Lewis W. Pierce were 
cited. (page 471), and. followed. There it was held that a certain — 
area of land in the original. meander: line. of Lake. Michigan, which 
| had been surveyed, was. not public. landand was not. subject to loca- 
tion: with McKee sori... On ee av 3 of that decision t the ae 
appears: tas ce | ener ek b etigees 3 
Thus ‘it is seen. this pevaeinent mre always : Hemstotoe: when. the question va 
. was presented, held that the land in question does not belong to the: United 


_— “States. If its. status was. left in doubt by the decisions of the supreme court, 2 
bee which it. is ‘not, the fact that this Department has. more than once decided that: 


- “the land’ is not public and ‘does not belong to the United States, would be en- | 


ee ; titled to er eat: weight in determining the present controversy. 


In the case of. Gleason ». White (199 U. >; b4), the Supreme Court 

had before it the question. of title to lot 5 of said section 19, appearing — 

| on the plat of 1875. It will be. observed that Mr. J ustice Brewer ae 
| stating the case there said: oe ag OH oe — 

= me oe Included in the action was lot 1 of section 19, as shown by the plat | 

of 1875, but as judgement. was rendered for the plaintiff. in Geepeckt to that tract, ‘ 

it is unnecessary to further refer to a : 
in the. course. of the opinion rendered the following language was 


It is sindoubledly: ig: that. oe official surveys, of the: Ere jane. ‘of ‘the 
United. States are controlling. - Stoneroad Ye. Stoneroad, 158 U. 8. 240; Russell 


| ¥. * Maxwell. Lond. Grant Co., 158 U. S. 253 ; United States v. Montana Lumber. i 
and Manufacturing Co., 496 U. S.,. 573: Whitaker v.. McBride, 197 bor 8. 510.° | 


. Here we have two conflicting official surveys and ‘plats, and, by mistake of the - 
_ Land Department, two patents. have ‘béen issued, which, in a certdin aspect 
of the surveys and ‘plats, also_ conflict, It. is one of those. unfortunate mis- . 
takes. ‘which. sometimes occur, and which | necessarily throw confusion. cand | 
doubt. upon titles, ‘Since it was discovered the Land Department has wisely 

refused to extend the confusion by further patents under the survey of 1875. 


It can. not. be doubted. that the prior holdings of the Department. 
in the case of Gleason v. Pent. and i in the Pierce. case had been. called | 


_ to. the attention of the Supreme Court, for the result of those deci- a 
sions was the refusal to issue further patents in said section 19 under Pa 


; the plat of 1875. The swamp-land. patent for lot 5 had been issued 
~ some years: before said, departmental decisions were rendered and. so 


far: as appears, | without .any reference to or consideration of the. 


effect. and pone of the Gleason ee The state pikes selection 
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6 lots 3, a 6 arid: ve was rejected in 1885. because the land was a 


- found to be nonswamp in character. 
It is true that the Supreme Court: affirmed the sai 6: White 
_. by: the Florida court, of patented lot 5, at the same titne remarking ©. 
- that: full justice was done if a patent title to lands outside of Glea- — 
 son’s lines as shown by the plat. of 1845 was sustained. ‘In. that - 
action the trial court had given judgment for Gleason as —_ 7 
_ . White with respect to land. in: Jot 1, Sec. 19 (plat of 1875). 


between the parties to.that suit and ‘those j in privity that ie | ae 


~~ became conclusive and binding and the ‘adjudications of the Land 
- Department as-to said lots 1 and 2 and the judgment of the Florida 
. court as‘to lot 1 were in harmony. The question. of the status of 


~ the title to the land had been presented and was decided. It would. 

appear that after the decision of the Supreme Court the situation — iF 

remained undisturbed and the adjudications stood essentially un-. 
‘questioned up to the time that the present forest-lieu selection was 


presented. In connection with the pending petition, ‘Read has filed 


“motions to dismiss the answer of Deering and of the State claim- : 


“ing under the swamp-land grant and also the answer on behalf — 
of the State filed by B. F. Hampton, its school selection | agent, : 


: upon ‘the ground that ‘said ‘parties have acquiesced in the prior. — : 


adverse decisions and have filed ‘no: petition or other ‘pleading. 


It is insisted that they have nothing pending and are not entitled _ 
to be heard. This is taking: too narrow a view of the case. When Su 
Read’s petition was entertained, it was for the purpose of reopening . 


: the case and going into the controversy upon the merits to. whatever - | 


extent. might be deemed Rc Race motions: to. dismiss are. z © Se 


| — denied... 


-In- support: se ihe eeiber are scleétion. it 1s still anged that 


the forest-lieu selection, because of alleged invalid base, was illegal 
and void and did not segregate the land or prevent the acceptance of 
the application-of the State. The forest-lieu selection was the prior 
- application and until disposed of precluded the successful: filing of 
_any junior application. The oe school selection was FPO: 
erly rejected. cx 7 a 
The record shows that Diane dens a nie cues the: southe | 


ern portion of lot 1; Sec. 19. (plat of 187 5), under conveyances pur- « 


- suant to the Gleason patent. He has also connected himself with the 


swamp claim of the State and has. requested that’ such claim ‘be te-. ne 


_ -vived and recognized as to lots 1 and 2, Sec. 19 (plat of 1875).. After — 


due proceedings this swamp claim was.denied for the stated reason. 


that the plat of 1845 showed that the area was then covered by the 
waters of Biscayne Bay and had no real existence except as the bot- 


tom of said bay. It was held that they were not swamp lands on 


September 28, 1850, the date of the swamp-land grant, and were not. 


14 DECISIONS RELATING TO. THE PUBLIC LANDS. bet “yobs, 


aubject to the provision of the vane For over 34 years tie: State. 
acquiesced in the action rejecting its claim, and not: until 1921 was. 
any effort made to revive said claim. The. Department is convinced _ 


- -that the swamp claim should not be revived or reinstated. ‘Deering — 


did not originally purchase or claim the land. pursuant to title de- — 
rived under the swamp- -land selection. ‘No substantial rights or equi- 


¢ _ties have arisen in Deering pursuant to that claim. “Nothing shown _ 


at this time would justify its revival. See the cases of Moran v. 
Horsky (178 U. S. , 205), and i dtoney Lake Valley Company et al. 


Re (46.L. D., 192).: 


About Desember g. 1921, cues for Deering filed j in . the Depart- | 
_ment a petition asking that some formal order or decision be given. 
adj usting the Gleason entry.and patent to lots 3, 4,6 and 7 and that a 


2 2 supplemental patent be issued if necessary or that such other order or | 


decision be made as might be meet.'and proper for the purpose of © 

establishing petitioner’s title against possible controversy or question. | 
On December 14, 1921, the Commissioner of the Genera] Land 

Office was requested ‘to report: with respect to the petition, forward : 

papers and indicate appropriate action to be taken, if any. The ~ 

report was made and at the same time the record in the present case 

. was transmitted to the Department on January 18, 1922, without — 


- comment, because appeals had been taken from the decision rendered : 


by the Commiccioner on December. 12, 1921. Counsel in oral argu- - 
- ment suggested that this petition appeared to. have been overlooked _ 


in the voluminous record. The petition was. filed directly in the 
| Department and. bears no evidence of service upon opposing. parties. — 


‘It was commented upon and met by motion to dismiss on the part : 


_. ‘of Read and was also noticed in the argument of Whitten. The 
decision in this matter will substantially dispose of the suggestions 


contained in the peutions and no eee: and. further consideration 


_. thereof will be necessary. 


‘Whitten claims lot 2 and N. 4. of lot 1 Gin of 187 5) as a ee ; 


7 “transferee under the Gleason: patent it being stated that-he purchased 7 
the tracts for $75, 000 and made cash payment. of $25, 000. There is 


with the record an affidavit of W. H. H. Gleason, son of W. H. - 


‘Gleason, who alleges that he has been: familiar with the land and that’ — 


~ from. the time of patent until 1910 or 1911, his father, himself, the 
firm of Gleason. Bros. & Co., or some other person. acting for them: a 
. paid taxes upon the preparers In Whitten’s protest it is alleged that - 


es payment of taxes by his predecessors for many years had been made — 


continuously and regularly. .Dearing purchased about 1912, and 


‘Whitten: in 1919, according to the record. The assertion and main-.— 


tenance of. ‘dni of title pursuant to the Gleason patent. has been 
continuons Hor’ many: oa in, the Pent case it ‘was. stated that | 
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OW. H. a CGhonisia as owner of the. patent. was entitled to lot. 2 
“there i in question. In the. Commissioner’ s decision. in. the- Pierce’. 
_case, the application. to make entry of lot 1; was rejected because the ~ 
~- land had passed. beyond jurisdiction of the ‘Land. Department. in the 


patent, issued to. Gleason ‘and that decision was. affirmed. Since the — 


- question was first: raised before it, the Department has a 
and consistently held. that title to cae lots 1 and 2 had epee and 
was outstanding under and by. virtue of the Gleason patent.. 
-_ The briefs filed and arguments submitted have received scrotal, 
attention. The ‘Department is not. persuaded by any of-the points 
and contentions urged that it should now recede from the conclu- 
sions. early announced. in Gleason v. Pent and- since consistently 
followed. The. arguments submitted on behalf of Reed i in. support 
of his. petition: and. of his: forest-lieu selection. ate not persuasive. 
| The only matter of doubt. is that possibly the departmental action | 


“as not. gone far. enough.in the affirmance of the Gleason title so that — 
in the future. it: may not be reasonably: called in question. In order © 


to put the matter of title beyond controversy so far as the Land 


Department is concerned, the Department i is of opinion that.a.sup-. _ 


-plemental. patent: should. i issued in aid: of and as:an assurance of . 
title. pursuant to: the Gleason patent. : This action is not deemed to — 


be precluded by anything appearing in. the decision of the Supreme ees : 
- Court. in Gleason v. White, SUPT A. ‘There lot:5 alone was in issue 


The adjudication was with. reference to that tract and the facts ine 
_ volved with respect thereto. Said lot had been adjudged to be: ‘swamp | 


tes land and patented to the State and thereafter sold. to White. That. 


tract falls in an entirely different category from lots 1and 2% As — 
to the last mentioned lots the swamp- -land claim was denied and 
wholly rejected. As to lot 5 there was no adjudication, judgment or 
decision that it had passed under the Gleason. patent. The language — 


of the Supreme Court can with propriety . be. confined to the scope - | 


of that. case. and to the situation disclosed in. the record: presented. | 
Lots 1 and 2 were not before the Supreme Court as the case came. up. 

The confusion and difficulties that have arisen in connection with 
this land have in a large measure been brought about by the: action 
- taken and the decisions rendered. in the Land Department. In the 
exercise of its broad powers ‘to do justice this Department should so - 
far as within it lies put an end to controversies similar to those now 
before it. It can not be doubted. that itis competent for the Depart- _ 
‘ment to decide, where the matter. is presented, whether a tract of 
land applied for is public land subject to disposal or. whether: the . 


title of the Government has been heretofore divested and: is out-_ ; 
- standing. Having. made a final decision in that regard, it is also — 


competent for the ead to take such action within the. scope : 
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‘ug its powers as will ake that eo or - judgment stoves Here 
it has been repeatedly adjudged that the title to lots 1 and 2, said 
- section 19 (plat of 1875), was covered and conveyed by the patent — 
“issued to - William: H.. Gleason in 1878, ‘pursuant to his homestead — 
entry. To the end that such determination may be'given the fullest — 
effect and be in such form as to become regularly a matter of local — 
record, it is directed that a supplemental patent be issued. Said in- 
 eeamient will. run in favor of: the original patentee, William H: 
| Gleason, his heirs or assigns, so as to inure to the benefit of the remote 
_ ~ grantees holding under said Gleason. See section 2448, Revised Stat- 
utes, relating to the issuance of patent'to a ‘deceased person. The 
recitals of the patent should make reference to the original patent, ‘to 
the published decisions. of the Department relating to the two tracts ~ 
and to this decision.’ It should ‘also be stated that the instrument is 
executed in order.to make more definite and certain the description of | 
. the lands which were included in the Gleason homestead entry and 
were on June. 24; y 1878, ‘granted and conveyed . to said William H. 
Gleason. 
| . The conclusions Hisretofore maneuneas in the désisions on viappeal 
_ and on. rehearing are adhered to and reaffirmed | and furthermore 
_ in aecordance with ‘the views above set, forth it Is directed that a 
‘supplemental patent be issued. erly Sees | | 
The ro ae is denied. 


| gi cat -s _ROSETTI ET AL. - v. DOUGHERTY. 


| Deoided August 30, 1923. 






Parexr— Sroox-RAtsiNe Homsrean — -Lanp Departmen — Covars — Junrs- 
-préerron, 2 ; ee Say yes 
_ Consideration and adjudication of questions celating: to ‘the character of. 


_ Patented lands’ dre solely within the jurisdiction of the courts and, after 7 


. the issuance of. a patent, the Land Department -is: without authority to try 
and determine any questi on of. right pertaining thereto. a 


Parent—StocK-RAISING: HomEsTeap—Lan>™ DEPARTMENT—JURISDICTION. eee 
. Actual. manual delivery. of a patent issued for public land, : ‘subject. to dis- 
position. under the public land laws, is not essential to the passing of title 
_. to the patentee, and. the Land Department can not. retain jurisdiction by 

withholding the delivery of the patent after it has ‘been signed, sealed, 
- countersigned and recorded. | ene : | a 
Parext—Stock-Rarsina | ‘Hounsreap—Lanp _Denarmane Cowon 7 
DICTION. ‘— . . 7 mn - 
“The Land Départment ‘ is y without jurisdiction ‘to entertain a conitest igeinat 
an entry for which a patent. has been: ‘duly executed, but not delivered too 
_ the patentee because. it was prematurely: ¢ and erroneously issued. - 


< 
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: Sroox-Ratsine Houxstek>—Minixe Cransi—Mricena Lanps—Conmest—Pre. _ 
| ERENCE. RigHT. SB ae : 


" Section 9 of the act: of December: 29, 1916, reserves: in the ‘United States the 


: mineral deposits in lands entered’ as stock-raising homesteads, and the / 


> filing ofan. application . to make. entry of lands,: subject to entry under that 
 aet, confers: upon the applicant a prior. right to. the. surface that. is.not 
ao subject to contest by a mineral claimant who bases his right upon discovery ; 

made after the filing of the homestead application, ° | 


; ATtoRNEY—NOTARY Pustic—Owricrks—Ayribaven—Starores.- 7 1 gb 2 Z 7 : 





_ Section 558 of the Code of the District of ‘Columbia, as. amended by. the - 


proviso to the act: of J une 29, 1906, which prohibits’ the administering of 


oaths by notary publics in connection. with. matters pending before any of A 


__ the departments of the United States Government: in which they are 
employed as counsel, attorney, or.agent, or in any way. interested, applies» 
to all such. persons, whether residing ins the District of. Columbia , or else- 

where, B° SO a ee Pe 


Finner,, First Aion Secretary: 7 a ass Ss eM 
On March 18, 1918, Patrick Dougherty filed ee . ee 


, additional stock-raising homestead entry 018910, Helena, Montana, — 


series, for lots 1 and 4, NE. and SW. + SE. 4, Sec..7, T..7.N., RB. 18 

_ Wz,, M. P. M., which: ‘application. was allowed. August 5, 1919. On 
‘September 18, 1922, final proof was. submitted, and on ‘October 20, 
1922, final certificate was issued on the entry... 

It seems that on October 22, 1922, there were eecaived ~ the Ga 
eral Land ‘Office two. applications to contest the entry, which were 

_ filed in the local office on September | 14, 1922, one executed. by 
Charles Rossetti and the other by Albert Conrad, In. the ‘latter 

application . Joseph. King was named as oné of the applicants: ‘to. 

contest, but he. didnot, execute it. These applications. and’ affi- 


| davits, in’ support thereof. were. in words substantially - the same 


and contained allegations that the entry embraced the’ Butte and ~ 
Anaconda lode mining claim, located:on. October 1, 1918, by Charles — 
| Rossetti, and the Common. Sense lode mining claim, located ‘on 
- May 8, 1920, by Albert Conrad, who, on J anuary 3, 1921, sold: and — 
conveyed. an. undivided. ‘ond Half interest therein to J oseph Ke 
_ that on each: of the claims there was. made on- October 1, 1918, and. 
on May 8, 1920, respectively, a discovery of'al ‘vein, lode Or: ees | 
of rock in place, bearing gold, silver, lead, copper, and. other valu- : 
able. metals and deposits; that. the entryman had no. right, title or’ 
a interest, in. the land covered by the. Jode claims and. could: acquire 
no right, title or interest. by virtue of his entry for the reason that — 
the said land was well known by him at the time he filed his appli- _ 
cation to enter. to contain. valuable. deposits; that the. entryman 
had not made permanent improyements on the land contained in - 
his entry to the amount of $1. 25, per acre, tending to increase: > the 
value of the said land for stock- raising ae iy oP 
14826°—24—voL 50-—2 | 7 


F 
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‘The entry 1 was oD December 1,. 1922, approved for main and — 
patent No, 890557 was prepared ‘thereon, which was, on: December — 
18, 1922, signed, sealed, ‘countersigned, and recorded. On December — 

15, 1922, the patent was-transmitted to the local office by. the Com-— 
missioner ofthe General Land Office in order that it might be de- 
livered. However, by reason of instructions of the Commissioner; 
dated December 16, 1922, the patent. was not delivered, but’ was on. 


-. December 19, 1922, ‘returned by the local office to the General Tad — 


Office where it was filed with the record of the entry with which it — 
still remains, Pein a part « of the record of the. case, TOW. before the 
Department. — Set : | 
"The: affidavits of dente ‘were Sworn to betales a nate Sabin : 
who was the attorney for the. applicants. The Commissioner by 
, fecision of January 28, 1923, dismissed the applications to contest 
for the reason that the proviso to the act of June 29, 1906. (34 Stat., 
622), amending section 558 of the Code of the District of Columbia, 
which provides that no notary: public shall be authorized to sees 
- ister oaths in connection with matters in which he is employed 23 
| counsel, attorney, or agent in which‘he in any way may be interested _ 

_ before any of the departments of the United States Government, in 
the District of Columbia, or. elsewhere; applies not only to. loci 
attorneys but to all attorneys who are riotarieg who practice before | 
_ the said departments. Home Mining Company (42.1. D., 526). 
In his decision the Commissioner gives another reason: fe his dis- | 
missal of: the applications to contest, which is that the entry is not. 


subject to contest on the ground that mineral had been discovered 


on the land sinde the filing of the application to make entry, and he 
points out that under section 9 of the stock-raising homestead act 


of December 29, 1916 (39 Stat., 862), a homestead entryman acquires > 


'* only the surface right. to the land; the minerals being reserved to the — 
United States; that since the. homestead entryman has a prior right: 
to the surface of the land his entry is not subject to contest on the — 
ground that mineral has since been discovered thereon; that ‘the 
. rights of the mineral claimants in this casé are- preserved under sec. | 
tion 9 of the stock-raising homestead act, supra. . 
Notices of the decision of. the. Commissioner having Been ae A 


there was filed on Ley 26, 1923, on behalf of. adh applicant 7 


- what was designated as. “an amended application to contest,” to- 

. gether with an affidavit in support thereof, which applications and 

affidavits set forth the same. allegations. as those contained in the: 
original. applications and affidavits, but were sworn to before another — 
notary public than the one who is the attorney for the applicants. 

— -to contest.. These applications: were rejected by the local officers, and _ 
trom. that action: nAppeals:¥ were, on May 25, 1923, taken to the Com- : 
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. missioner, he edntention: being that the amended sopleationd in each 
case relates to the original-application.and is a part thereof andin +» 
‘support.of the contention there were cited the decisions oi the De-- 


_ partment inthe cases of the Stock. Oil Company (40, L. ‘D. , 198) and 
of. Smith v. Edgmon (47 L.-D., 87). | 
On February. OT, 1923, appeals were taken oe the sdecigi ea the 
: Commissioner, it being argued: at some length that. the Commissioner — 
‘was in error.in dismissing the applications: on the ground that min- 
eral had been: discovered:on the lands since une filing. of. the applica- = 
- tion to-‘make.the homestead entry. ©. 
_ On March 28, 1928, Fred Urech filed an { application to contest. ihe . 
7 entry, his. application being along the same: lines as. those of the 
aforesaid several applications, but he described. a lode mining claim 
located and discovery made thereon on April 29, 1906, long prior 


to the time the application to enter was filed, and he ‘omitted the - - 
charge to. the effect that the entryman had not ‘made permanent Im- .¢ 


provements on the land to the amount of $1.25 per acre, tending to ; 

increase the value of the land for stock-raising purposes. . 
It may be stated that the reasons given by the Commissioner for 
| this dismissal of the original applications of Rossetti and of Conrad 
and King are sound. ~ “They were absolute nullities and afford no-— 


valid: basis for contest.. Shearer v. Pfann (47 L. D., 146). This. cs 


being so, they are not amendable and the so-called pended applica- a 
tions are, if anything, new applications, but having been filed after 


~ patent: had been issued on the entry can not be considered by the : 


Land Department. For the same reason, because filed after patent. 
- had been issued on the entry, the application to contest. of Fred Urech 
can not be entertained. Kline v. Stephan (10 L. D. , 843) ; Ravezaa v. 
~ Binum (10 L. D., 694) ; O’Shee ¥. Coach (33 L. Dz, 295). | 
It is elementary that the Department: has no authority t to ne and’ | 
determine a, question. of right to patented. lands, any. question as ~ 
to the character of such lands being: subject to consideration and 
adjudication by the courts. Moore v. Robbins. (96 U. S., 530) and » 
Germania. Iron Co. v. United States (165 U. 8., 379). The Com- 
missioner appears perhaps to have proceeded primarily: upon the 
theory that, conceding that the Land. Department erred. so that 
- the patent on Dougherty’s entry was prematurely: and hence errone- 
ously issued, its jurisdiction over the land involved was not lost 
in view of the recovery by the General. Land Office of the patent 
before manual. delivery: thereof to the patentee. The ‘error, : aoe | 
ever, is not one for the Land Department to correct. 


It may be well possibly to state what has been. ‘affirmed many = 


- times, since the decision i in the case of United States v. Schurz (102 
 U. Si, 378), that where-a patent issues in: accordance with ‘the - 
a record: open which the. right to a patent is predicated for a A portion 


~ 
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of: dhe public domains subject by Jaw to: mek disposal, this deal 


manual delivery of the patent is not necessary to pass title to: the 


i patentee.. Title by patent is title by record. Heirs of John Lowe | 
(2 L. D.,. 386); Schweitzer v. Ross, e¢ al.. (8 L. D:,- 70) ; United | 


States v, ‘Schurz (102 U. S., 378); Bicknell wv. Com fede (113 U.S., 
_ 149): This patent to. Dougherty was. signed, sealed, countersigned, 

and recorded on December 13,1922, three months, ‘Tpeleine: one day, 
after the original applications to contest were filed in the local 
office, said applications having : reached: the General Land Office 
October 22, 1922. In the case of United States .v. ‘Schurz, a contest 


- was instituted ‘to secure cancellation of the involved entry on Feb- ; 


Tuary 24, 1877, and the patent was signed, sealed, anaes 
_ and recorded on September 26, 1877, seven : months thereafter. | 
‘Whether or not the patent. No. 890557 was issued through: in- 
| advertence, the Department has been deprived. of jurisdiction -to 
adjudicate the matters. presented to it by the: record of this case. 
The title in fee to the lands in. question. has passed out: of the United 
States, and can only be recovered by direct proceedings in the courts 
‘to set aside the patent within. the time. provided by: law for bring- 
ing such suit. Since the Department, as already indicated, would ; 
feel compelled to affirm. the Commissioner’s decision, were ‘the case 
open for disposal in that, way, it is. not inclined to seek. cancellation 
of the patent by suit. | 

_ The patent in cussion is ‘Dougherty’s 5 muniment tof title to the 
land decribed. therein, and it.is directed that the said. patent be: 
transmitted forthwith to the local office for’ ‘delivery, the . -Depart- 
ment having neither the power to cancel it, nor the right to with- 
hold it. from delivery. Stein v. Wogan. (21. L. D.. , 199). 

The decision of ‘the Commissioner was without. dureaidicn and 
jis set aside. All the applications to contest aforesaid, including ~ 
that of Fred Urech, are dismissed, and the several contest cases are | 


closed. Sm ‘Bota eta. vet 





- STATE OF ARIZONA. — | 
ma Decided August 81, 19283. 


| ScHoor Lanp—Sucecrion—Inpmucwrry — MINERAx, ‘Lanns—ADvmnse, i 
— HIEARIne. = 4 . | | 

a State. indemnity eaten: a ecied upon ‘the default of the ‘selector’ after ; 

due notice to answer the charge that the land is minéral-in character, will 


not be reinstated for the purpose of ordering a hearing in the presence: of » 
am adverse claim, even. though such claim was inadvertently allowed. | ee 


ce F INNEY, First Assistant Secretary: 


At the Phoenix, Arizona, land office on i aes 25, 1918, ‘the Stats si 
Arizona filed an indemnity school: land selection list ebrie ne all of 
See. 1 18, T1838. »R.26 E.; G..& SR. M., oe which, on December 





be DECISIONS RELATING TO THE PUBLIC LANDS. a ; 


2 28, 1991, the Cana het of the Genera ‘Land: Office instituted pro- 


elie under the regulations of February 26, 1916. (44, L. D. » 012), . 


charging that the land is mineral in characier containing valuable 
deposits of gold, silver, copper, and lead, and was known to be such 


on or before the’ filing of the State. selection:.; The State land com- 
missioner receipted for a copy of the. charges on March. 38,1992. Un- = 
“der: date. of August,1, 1922, the State. having failed to apply for a 


: hearing, the selection was ea 


On March 15; 1923, the. State chen) see uae fled i in. rane el 


_ office an application for the reinstatement of the selection and f tor a 
hearing. 


By decision dated rea 93, 1923,, he Canaissionss ee the Gen- 


| ral Land. Office refused. to eee the selection, and an-appeal on. 
behalf of the State was filed. Thereafter, a withdrawal of are- | 
- quest for a hearing, involving other. lands, was received by the Depart- -_ 
ment from the State land commissioner, which withdrawal was in- _ 


| advertently filed with the record. now under. consideration, resulting ae 
in an order.of.the:-Department entered July 16, 1923, dismissing the. 

: appeal, whereupon the Commissioner of the General Land Office; in-. 

- der date of August 2, 1923, closed the. case. By order-entered. August oe 

24, 1928, the order of July 16, 1923, was vacated, Aenying the appeal _— 


- to ‘bs considered on its aaeites 


_It-now appears that on March 16, 1928, William 8. Clopton sopled: 
to make entry under section 1 of the stock-raising homestead act for ©. 
all of said Sec, 13.. The application was. suspended | to await action. 
on the application. of the State for the reinstatement of the selection ~ 
anid on. August q, 1928, ‘upon receipt of the Commissioner’ s letter, of 


| August 2, 1923, was allowed by the local officers. _ 


The notice hice the: State land commissioner receipted for i e bs 
“March 3, 1922. notified. him that. if he failed to file i in the local office, ene 


within thirty days, a written or printed answer, under. oath, denying 
the charge and. applying for a hearing, the selection would . reported a 
— for cancellation. The local. officers withheld their report until J uly : 


12, 1922, and the selection. was not canceled until August 1, 1922. 


The only legal right. which the State had after service of notice of ' ~ 
| the charges against. the: selection was to apply for a. hearing In ac- 


cordance with the regulations of February 26, 1916, Unie It ignored | 


the proceedings, and the selection, was canceled. 


The only: question. involved 3 is. whether. the ree was ene a 
in-accordance with existing. regulations, nd the foregoing shows - 


that the. regulations. were complied. with. and that the Commissioner. a 
of the General. Land Office. on August: 1, 1922, took the only. action. ._ 


which would: have been proper. ‘The State land. commissioner does 
~ not: allege. that the cancellation of. the selection was erroneous, but . 
; Abst, as “the people i in whose ; interest, the selection was | made by the ae 
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“State complain t that said cancellation, is working a hardship upon : 
them.” | : . 
The proper. course abe the: State wou have been to file a new . 
_ selection together with an application | for a hearing. © The State . 
_ had no legal right demanding the reinstatement of the selection, and 
in the presence of an adverse claim, although inadvertently allowed; 
the: Department would not be warranted 3 in reining the ‘selection 
for the purpose of ordering a hearing. — P| 
The decision n appealed om is erin afirmed. 





: : ‘, “ORESTES ©. CRAMER, 
Decided September Ay 1928, 


| KINKATD ‘Acr—Srock-Ratsine ‘Hommsreap—Apprrtowat—SraTures, _— | 
. The Kinkaid law, act of April 28, 1904, has no ‘relevance to the. right ‘is make : 


~ entry under the stock-raising: homestead act of one who has not made an - 


| entry under the former act or in the territory affected. by that act, or | 
who, having made such entry, has. not, “under the sone Jaw, the right . 
to make an additional entry. Ore ae » 4 : 
‘DEPARTMENTAL DECISIONS CITED AND DisTINGUISHED.. . 
Cases of Charles Makela (46: LD. , 509), and Earl A. ‘Mann «9 L. D., » 286), | 
| cited and distinguished. ‘- a | | 
_‘Fivyey, First Assistant Secretary: 


—Atthe Niobrara, Nebraska, land office ¢ on Anfrist 23, 1883, ioegie 
iG) Cramer made entry under section 9989, Revised Statutes, for 
NW. 4, Sec. 28, T. 30. S., BR. 16 W., 6th P. M,, which entry he per- — 
fected by faa five-year proof, patent issuing: on November 21, 
1890. Entryman afterwards disposed of the land. “Thereafter, om 
June 3, 1922, at the Miles City, Montana, land office, said Cramer . 
applied to ale entry under section 1 of the stock- aan home- 
stead act of SE. 1 NE. 4, E. t SE. 2) See. 19, 8. b SE. 4 NE. 2) Sec. 
90, T.7S., R. 51 E., M. M. | , | 
| The ‘local officers. rejected the soar holding that Cramer 
had exhausted his rights under the homestead law, and, on appeal, 
their action was affirmed by the. Commissionér of the. General Land 
Office, by decision dated. ee 5; 1923. An appeal to the De- | 
partment has been filed. =~ : 

The perfected entry embraced.a trict of land ec the tarntony , 
affected by the so-called Kinkaid Act of April 28, 1904 (33. Stat., | 
_ 547), and if, at the date of the filing of the application ; in question, 
" Cramer had owned: and occupied the land in the perfected entry,. 
he would. have been qualified to make an entry under section 2 of the — 
~ Kinkaid Actas amended by the act of May 29, 1908 (35 Stat., 465), 

for 480 acres of land contiguous. to. his original homestend:, and » 
would, therefore, under ‘the rule announced in the case is Charles = 
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7 Makela- (46 L D. , 509), be qualified to make the entry applied. for. - 
' Earl A, Mann, 49 ‘L. D., 286.. But having disposed. of the land em- 


braced i in his original homestead entry, he is not qualified. to make © i 


an original entry under the stock-raising homestead act. . 
| Counsel contends that the application should be. allowed because ~ | 
| ‘Cramer i is entitled to the benefits of the first proviso to section 3 ea 2 
7 the Kinkaid Act, which reads as follows: | ma 


That a former homestead entry shall not be a bar to the aie under te. ne | 
- provisions of this Act of a tract which, together with the former entry. shall oe 


x not ‘exceed six hundred and forty acres. 


7 - Cramer’ s right. under said proviso is the equivalent of the’ right to 
make an original entry ; until exercised within the Kinkaid territory = 
itis intangible, and can not affect. his right to make an original or 
additional entry elsewhere. It is entirely different from the right . 
. granted by section 2 as amended, which was, in effect, a deciaration : 


_ by Congress that a person who owned: and occupied a tract of land | ~ 


within that territory which had theretofore been entered under the 


. homestead law could, by reason of the character of the land, perfect. a 


an additional entry - for contiguous. land by continuing to reside upon. 
_ and improve his original entry. It was a tangible right, incident - 


and ancillary to the original entry, which original: entry, though oa | 


made in the. Kinkaid: territory, did not exhaust. the Tight of cnney i 
as did an entry under the proviso. to-section 3. | ; 


- To sum up the whole matter: The Kinkaid law has no relevancy aoe 


~ to the right to make entry under the stock-raising homestead law of. 


one who has not made a Kincaid entry or an entry in that territory, a 


or who, having made such an entry, has not, under oe Kinkaid by, a | 
the right to make an additional entry. | , 
The decision appealed from is correct, and is s affirmed, 





; “ORMILIA E. DAY. _ 
ee Decided: September jy 1923. 


Lan, _Daranracews—Counrs—Tnaemen AND ” SxoN Acr—Minesar Lanne | 


. EVIDENCE. : 
“The rules of law as applied by. the courts’ are binding: upon the Land Depatt. 


.ment only in so far as. they are not adverse to: but assist its functions as’ 


aa an administrative.agency of the executive branch of the Governiient which, 


; as the proprietor of the public domain, is a party to all proceedings rela-. 


. : tive to the ‘disposal of the public lands, and entitled to rely upon and ad- . 
“here to their classification, ‘once arrived at, even though between others. 
ee than the parties ‘toa new: application to: enter. : i 

Covnr DECISION Crrep AND APPLIED, | 


Case of United States x. Midwest Oil Company (236 U. S, 459), cited and od - 
- applied, : 
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 «#F INNEY, Fi rst Assistant Secretary: 


3 On, April. 17, 1928, Ormilia EK. Day filed application, « eribl 012808, | 
wader the timber ‘and stone act of June 3,.1878 (20 Stat., 89), for 


- SW. £.SE. 4, Sec. 15, a 37 N., R. 88 E., Ww. M., pepomne: Washing- 


- ton, land: district. - | 
The application was cepended. oe the Jocal officers on. ‘the ‘day | 
of its filing, on other grounds and because the land had been de- 


- clared mineral in a contest brought by one Herman Warner against 
serial 07209, a timber and stone application filed by Arthur W. Weir, © 


J anuary 23, 1912, the contestant charging that the land was mineral | 


in character. Upon the filing. of applicant: Day’s affidavits remov- ° 


ing the other grounds of suspension and asserting the nonmineral _ 
character of the land, the whole record in his appocauon.. was trans- 
mitted to the Commissioner ‘for his consideration. : a 
Decisions by the Commissioner and by the Department, had affirmed | 
the decision of the local officers, June 28, 1913, after a hearing, finding 


be that the land embraced 1 in application 07209 (which embraced said 
a SW. 4SE. 4, Sec. 15) was chiefly valuable for its minera] deposit and_ 
| recommending. that the entry be canceled. as to that. part in conflict 


with certain mineral claims. In view of that departmental decision 
timber’ and ‘stone application 07209 was canceled and repayment 


‘made October 20, 1919. 
Upon the suspension of application 012808 mee before the Com- . 


missioner, he held, June 1, 1923, that— _ - 
Because of the. above decision holding the land Wiverved: to be mineral in char. ‘ 
acter, said application. 012808 is ‘hereby rejected. * * * | _ 
The applicant has appealed from the Commissioner’ S decision. 7 
| oe shows no privity of estate with former applicant Weir, SO 
that the former’ adjudication of the mineral character of the same - 
land, being adverse only to a stranger to this application, does not 
| according to the strict rules of law bar a new hearing upon that - 
question. But the lands involved being the same, the Land Depart- 
ment is free to follow its own former adjudication, if it choose, instead _ 
of reinvestigating the character of the land. through another hearing. 
The rules of law as administered by courts are binding upon the Land. _ 
Department only in so far’as they are not adverse to but assist its 


ea function as an administrative branch of.the executive department of “a 


i the. Government which, as the proprieter of the public domain, is a _ 


party to all. proceedings looking to the disposal of any part of that. 


domain, and in its executive administration is entitled to rely upon 
and adhere to the classification of its lands, once arrived. at, even 


; - though between others than the parties to a new. application to enter. 


This principle of the paramount nature of the administrative side 
of the Land ee work, rather than its function of eee 
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AN naan ae rights of private claimants. st ities it, in so. adjudicating, 


to respect and follow its own former adjudications as to particular — . 


lands, even though not binding in strictness upon a new claimant. 
Its executive liberty of action in this respect is quite analagous to 
the executive power, existing through implication of withdrawal of — 
lands from entry notwithstanding Congressional legislation had- 
previously made them free and open to occupation and purchase, 
which is fully discussed in United States v. Midwest. Oil Company 
(286 U. S., 459). 

-_ Therefore the decision of the ‘Commissioner was correct and it is” 
; affirmed, ? 


_INSTRUCTION S 
Mots fe ae ee = psy "RELATING 10 THE 3 . | 
“ACQUISITION OF TITLE TO. PUBLIC LANDS | 
wie IN THE TERRITORY OF ALASKA. 
‘[Olreular No. 491. 2 ea 


| Derarrvnt, OF THE “Terie, 
: GeneraL Lanp Orrice, 
‘Washington, D. C. ee 8, 1983. 


“LAND DISTRICTS IN ALASKA. 
~The act of February i4, 1902 (32 Stat, 5, 20), jectiae: 


On and after. June 1, 1902, the number of land offices and land. districts in | 


the District of Alaska ‘is hereby reduced to one, me location of which shall be peg ve 


fixed by the President. . 


- Under. authority of this : statute an Executive order ¥ was dads by” oe ; 


the President April 2, 1902, directing the location of the land office 
for the District of Alaska at Juneau. At Juneau the offices of regis- . 
_ -ter and receiver have been consolidated under the act of July 19,1919. 
, (At Stat. 194), with the joint duties imposed upon the register. In | 
pursuance of Executive order of May 17, 1923, the land office at- 


- Juneau was permanently discontinued June 30, 1923, and.its busi- 


_ ‘ness and archives were transferred to ‘Anchorage, Alaska, on J uly 1, 

1923. The act of March 2, 1907 (34. Stat. 1282), provides: | e 
= There are hereby “created two: additional land districts, the boundaries of. 
_ .. which ‘shall be: designated: by the President, in the District of Alaska, to be 
' Known as-the Nome Jand district, and the Fairbanks land district, with the 
land offices located, respectively, :at Nome, Alaska, and Fairbanks, Alaska. | 
‘By Executive order of May 14, 1907, pursuant to the authority: con- 
ferred by-the act of March 2, 1907; the boundaries of the Nome and 
Fairbanks land ‘districts. in the district -of Alaska were defined and- 


~ declared as they now. exist, and all parts of Alaska not included - 


within either the Nome. land. district or the Fairbanks land district 
are in the Anchorage land district... 

At Nome and Fairbanks. the clerks of the district. courts are ex 
officio registers, and the marshals of said courts ex officio receivers. 


a INSTRUCTIONS RELATIVE TO DESCRIPTION OF LAND IN NOTICES 
oe OF APPLICATIONS FOR PATENT, ETC, IN ALASKA, | oo 


“The notices of applications for patent for andes in Alaska are, in 


: many cases, not sufficient to apprise adverse claimants and the public 





os generally of the. location of the land applied for, and therefore do — 


4 This cireular is a revision of Circular No. 491 (45 L. D. 227 : oe cs 
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| not. serve the purpose for which such net ces are Fuel: nor can — 
the location. of the land be ascertained from the application papers 
themselves and without obtaining information from other sources. 
This is due principally to the large area of unsurveyed land in the . 
‘Territory and remoteness-from centers of population of much of the 


country. In order to give a more definite description of the land ap- - - 


_ plied for, the following special-instructions. with reference to the ~ 


_ Territory of Alaska are issued, which are supplemental : to but. do not. 
_ change or modify existing. regulations: 


1. The field notes of survey of all claims within the Territory of 
Alaska, where the survey is not tied to a corner of the public survey, 
shall contain a description of the location or mineral monument to 
which the survey is tied, by giving its latitude and longitude, and its: 
_ position with reference to rivers, creeks, mountains or mountain ~ 


_. peaks, towns, or .other ‘prominent topographi¢al points or natural 


_ objects or: monuments, giving the distances and directions as. nearly 
accurate as possible, especially with reference to any well-known 


trail to a town or mining camp, or to a river or mountain appearing —_ 


on the map of Alaska; ‘which. description shall appear in the field 


notes regardless of whether or not the survey be tied to an existing 


monument, or: toa monument established by the surveyor when — 


making the survey. in accordance with existing regulations with 


_ reference.to the establishment of such monuments. The: description _ 
of such monument shall appear in a paragraph separate from the — 

| description. of the courses and distances of the survey.- 7 
9, All notices. of applications for patent for lands in the Territory 

“of “Alaska, where the survey,on which the application is based is 


not tied to..a corner.of the public survey, shall,-in addition to the 


description. required to be given by existin regulations, ‘describe the. 
monument to which the claim is tied by giving its latitude and longi- 


- tude and a reference by approximate course and distance to a town, 


mining camp, river, creek, mountain, mountain peak, or other natu-. 


ral object appearing on the. ‘map of Alaska, and. any other. facts. — : 


shown by the field notes of survey. which shall aid in determining 


the exact location. of such claim without an examination of the _ 
- record or a. ‘reference to other sources. The registers and receivers 
-. will exercise discretion in the matter of such™ ‘descriptions in the 


published notices, bearing in mind: the object to be attained, of so — 
- desertbing the land embraced in‘the claim as to enable its location to . 
- be ascertained. from the notice of application. 2 ae 


_ SURVEYS ‘UNDER. THE. RECTANGULAR SYSTEM. 


Since. Gongress authorized, the’ extension of the rectangular ae 
of public- -land surveys to the Territory of Alaska over: 1,550,000. 
- acres have been brought under survey.. ‘These surveys have been ss 
placed under the control of three independent’ meridians established: 
as follows: The Seward: meridian, initiated just north of Resurrec- 
tion Bay and extending to the Matanuska coal fields; the Fairbanks 
- meridian, ‘commencing: near the town of. that: name and controlling 
. the surveys: in. that. vicinity, including. the. Nenana coal fields; and: - 


the Copper River meridian, which ‘lies, in the valley of the Copper’ - 


_. River and from which | Surveys J have been executed as far north. as. - 


~ 


- 
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the Tanaha River. and south to the Bering River coal. fields and ee 


the Gulf of Alaska. _ | 
“All of these. surveys liave : been confined. to: lciiowii ‘agricultural os 


- areas, the coal fields; and such adj oining lands’as might under normal __ 
_ .. conditions be attractive to-settlers.. The extension of the surveys:to 
-- other areas will be governed . largely .by the requirement. of the:act — 
-making: annual. appr y Uae for surveying the public: lands “that © © 


preference be. given first in favor ‘of. surveying townships. occupied | 
in whole or in part by actual‘settlers” and by whether. the lands are. 
in the regular progress of such surveys... a 
| Bona fide settlers. upon «the. public land: with ‘the. deeention: ie 
acquiring title to their claims ‘are at liberty to apply to the. sur- 


 yveyor: general at Juneau forthe survey of the township or town- 


ships in “which such claims are: situated. Authorization of survey | 
~.$0- applied. for must, however, be. dependent upon the: facts and clr- | 
cumstances attending: each case. _ 


"HOMESTEAD CLAIMS. 


Bees 1 of this: nee sf ‘May. as 1898 (30 Stat. 409), ‘ettdiding - | 7 


thé homestead laws of the United States to Alaska, was amended _ 
by the act of March 3,.1903 (82 Stat. 1028) ; the general. homestead 
laws are, therefore, in. force :in- the Territory, except in so far as 
modified by said acts and by the acts of July 8, 1916 (39 Stat. eee . 
: June 28, 1918 (40 Stat. 639), and June 5, 1920. (41. Stat. 1059). 
“Section 1 of. the act approved May 14, 1898, is as follows: 


: a ee a 4 ae ACT OF MAY 14, gos. 


Sicrrare 1. That the hothestea land dave of the United. States and the tights ap 
. incident. thereto, including: the right’ to~enter ‘surveyed or ‘tnsur veyed lands 
‘under provisions of law relating to the acquisition of title through. soldiers’ 
.. additional homestead rights are hereby extended to the’ ‘district of Alaska, sub- 
ject to such regulations as may be made by. the Secretary of the Interior; and 
no indemnity, deficiency, or lieu lands: pertaining to any land grant whatsoever . 


. originating outside of said district of Alaska shall be located within or taken — 


_ from lands in said district: Provided, That no entry shall be allowed extending 


more than-eighty rods along the. shore: of any navigable water, and along such © 
-ghore a space at least eighty rods shall be reserved from entry between all 


such claims, and that nothing herein contained ‘shall beso construed as to. au- 


- thorize entries to be made, or title to-be acquired, to the shore of any navigable - 
_ waters within said district: And it is further provided, ‘That no homestead shall . 
» & exceed eighty. acres: in Sonal ogo os 


AMENDATORY ACT OF 1908. 


of An ait: i eee section. 1 of the act of. Conpiees approved May 


14, 1898, entitled “An. act extending the homestead laws and. pro- _ 


_ viding for a right of a for railroads in the District of Alaska," . 
is as follows: . ~ : 


Be -it enacted by the Senate cnt House of. Representatives of the United 


States of America in Congress assembled, That all the: provisions of the home: ~ " 
stead laws. of the United States not in: ‘conflict: with: the provisions of ‘this:act, -. 


and all rights incident thereto, are hereby extended to the district of’ Alaska, 
subject to such regulations as may be made by -the Secretary. :of the. Interior: 


and no indemnity, deficiency, or lieu-land selections. pertaining to_ any land. 


_ grant outside of the: district of Alaska shall be made, and no land serip or’ - 
oe “land warrant of any ‘ind - whatscever shall be nocaEee with or . exercised: 
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upon any lands in said district ect. as. LOW ‘provided by law: And pro- 
| vided further, That no more than one hundred and sixty acres shall be en-. ~ 


tered in any single body by such scrip, lieu ‘selection, or soldier’s additional . 


~ homestead right: . And provided further, That no location of scrip, selection, or 


i right -along any navigable or other waters shall be made within the distance —~ 


-of eighty rods of any lands, along such waters, theretofore located by means | 
_-of any such scrip or otherwise: And provided further, That no commutation. 
- privileges shall. be allowed in excess. of-one hundred and sixty acres included. 


_ jn any homestead entry under the provisions hereof: Provided, That no entry _. 
-ghall be allowed extending more than one hundred: and sixty rods along the 


shore of any navigable water, and along such shore a space of at least eighty. . 
rods shall be reserved from entry between all such | claims; and that nothing 
‘herein contained shall be so construed as to authorize entries to be made or | 
title to be acquired to the shore of any navigable -waters within said district; — 

and no patent. shall issue hereunder until all. the requirements of sections 
twenty-two hundred and ninety-one, twenty-two hundred and. ninety-two, and 
twenty-three hundred and five of the Revised Statutes of the United States 
have been fully complied with as to residence, improvements, cultivation, and 


proof, except as to commuted lands as herein provided: And it is further pro- — 


vided, That every person who is qualified under existing laws to. make home- — 
stead entry of the public lands of the United States who has settled upon or . 
who shall hereafter settle upon any.of the public lands of the United States. 
situated in the district of Alaska, whether. ‘surveyed: or unsurveyed, with the 
intention of claiming the same under the homestead laws, shall, subject to the - 
- provisions and limitations hereof, be entitled to enter’ three ‘hundred and 
twenty acres or a_less quantity of unappropriated public land in said district 
of Alaska. If any of the land so settled upon, or to be ‘settled. upon, is un- 
surveyed, then the land. settled upen, or- to be settled upon, must be located 
ina rectangular form, not more than one mile in length, and located by north 
-- and south lines run according to the true meridian; that the location. so made 
shall be marked upon the ground by permanent monuments at each of the-four _ 
eorners.of the said location, so that the boundaries. of the same may be readily 
and easily traced; that the record of said location shall, within ninety days ~ 
from the date of settlement, be filed for record in the recording district in 
which the land is situated. “Said record shall contain the name of the settler, 
the date of the settlement, and such a description of the land settled upon, 
‘py reference to some natural object or permanent monument, as will identify 
the same; and if,. after the expiration of the said period of. five. years, or at 
“such date as.the settler may desire to commute, the public surveys of the: 
United States have not been extended over the land located, a patent shall — 
nevertheless issue for the land included within the boundaries of said location 
as thus recorded, upon proof to be. submitted to the register and receiver of — 
the proper land office, upon proof that he is a citizen of the United States, — 
and upon the further proof required by section twenty-two hundred and ninety- 
one of the Revised Statutes of the United. States as heretofore and herein 
amended, and under the procedure in the obtaining of patents to the unsur-_. 
veyed lands of the United: States, as provided for by section ten of the act 
hereby amended, and under such rules and regulations.as shall-be prescribed. 
by the Secretary of the Interior as hereinbefore provided, without the payment. 


of any purchase price or other charges, except the ordinary office fees and . | 


commissions of the register and receiver, except one dollar and twenty-five 
‘cents per acre on land. commuted: And- provided always, That no title shall” 
be obtained hereunder to any of the mineral or coal lands. of the district of 
- Alaska: And it is further provided, That the right of any homestead settler 
to transfer any portion of the land so. settled upon,’as provided by section 


. twenty-two hundred. and eighty-eight of the Revised Statutes of the United 


States, shall be restricted and limited within the district of Alaska'as follows: 
For church, cemetery, or school purposes. to five acres, and for the right, of 
_ railroads across such homestead to one hundred feet in width on either side _ 
of the center line of said railroad; and all contracts by the settler made be- | 


ay fore his receipt of patent from. the. ‘Government, for the conveyance of the 
- land homesteaded by him or net eECeDE as herein prover er: Shall be held null. 


and void. 
Approved; March 3, 1903. (82 Stat. 1028.) 
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ACT oF JULY 8, 1916, 


An act. to canendl the United States homestead roe in. its applica Pa. 


tion to Alaska, and for other purposes, is as follows: .. 


Be it enacted by the: Senate and. House of Representatives of the United 

‘States of. America in Congress. assembled, That every person. who is qualified — 
under existing laws to make. homestead entry of the public lands of the United - 
States who has settled: upon or who. shall hereafter. settle upon any of the 

public lands: of the United: States. situated in the District of Alaska, whether 
surveyed: or unsurveyed, ‘with the: intention of claiming the same under the 
homestead laws, shall, subject to the provisions and limitations of. the: act ap- 
proved March third, nineteen hundred and three, chapter one. ‘thousand and 
two, United States Statutes at Large; page one thousand and twenty-eig geht, be 


entitled to enter:one hundred and sixty acres or a less quantity- of unappro-:'— 
priated public. land in said District of-Alaska, and no more, and a former home- 


' stead entry in any other State or Territory shall.not be.a bar to a homestead — 
entry in Alaska: Provided, That. nothing herein. contained :shali be construed 
to limit or curtail the” area of any homestead claim heretofore lawfully , 
initiated. | 7 

SEC, 2. That. ‘there shall be accented: from homestead. settlement and entry: 
_ under this act the lands-in Annette and Pribilof Islands, the ‘islands leased or 

occupied for the propagation of. foxes, and such other lands as have pect or » 
: may be reserved or withdrawn from. settlement or AUS Ex | 


_ Approved, July. 8, 1916.. . (89. Stat., 352.) . of 
~The act of June 5, 1920 (41 Stat. 1059), provides: oe 


“That the provisions of the act of May 14, 1898 (‘Thirtieth Statutes at ares oe 
page 409), extending the homestead laws to Alaska, and-of the act of March 3, 


- 1903 (Thirty- second Statutes at Large, page 1028), amendatory thereof, in so. ~ | 


_ far as they reserve from sale and entry a space of at least eighty rods in width 
_between tracts sold or entered under the provisions thereof along the shore of - 
> any navigable water, and. provide that no.entry shall be allowed extending 
more than one hundred and sixty rods along the shore of any navigable. water, 
— shall not apply to” lands classified and listed by the Secretary of Agriculture 


for entry under. the. act of June 11, 1906 (Thirty-fourth Statutes, page-233), 
and that the Secretary of the Interior. ‘May upon.application’ to enter or Other-. 


wise in his discretion restore to entry and disposition such reserved. spaces and 
may waive the restriction that-no entry shall be allowed extending more than 
one hundred and sixty rods along the shore of any navigable water as to such | 
jJands. as. he shall- determine are not necessary for barborage uses. and DUELONES. | 


2B 7 7 _ UNSURVEYED LANDS. 


o The act of Tu une 1 28, 1918 40 Stat. 632) ; ‘amended: the. Alaska héme- | 
stead act of July 8, "1916 (39. Stat. 352), so as to provide for the 
survey of: homesteads without apes to claimants. | The section 
reads as follows: le 


Src. 2, That if. the ae of £ public surveys: nag not nee: aeawaed: over the 
land included in' a homestead entry, the entryman may, after due compliance 
with the terms of the homestead law in the matter of residence, cultivation, 
and improvement, submit. to the register. and receiver a showing as to such 
. compliance, duly corroborated by two. witnesses, and if such evidence. satis- 

factorily shows that the homesteader is in.a position to submit. acceptable. 
final proof the surveyor general of the: Territory will be so advised. and will, 
not later than the next succeeding surveying season, issue proper instructions se 
for the’ survey of the land so entered without expense to the entryman, who | 
_ may thereafter submit final proof as in similar entries of surveyed lands. © _ 

So far as practicable, such survey shall follow the general. system of public- | 
land surveys,.and. the entryman shall conform his. boundaries. thereto: Pro- 


vided, That nothing herein shall prevent the homesteader from securing earlier 


action on his entry by a special sur yey at his own expense, it he 0 elects. 


ee Boe 2. | DECISIONS. RELATING TO THE ‘PUBLIC LANDS. o “Lor. 
REGULATIONS UNDER HOMESTEAD LAW.4 - 

The | following repulations will govern ‘the procedure under the 

homestead law as applicable to Alaska: = 


+. 1, Except as to claims. initiated’ before the passage of the three- 
year act of June 6, 1912 (37 Stat. 123), homestead entries in the 


‘Territory imust be perfected under the terms of said act. For full 


instructions thereunder and information as to other general home- ~ 


stead: laws, reference. is made to the general homestead circular. 


9. Where a claim was initiated before June 6, 1912, by application - 
duly filed, ‘or by settlement on a tract not’ covered by the public 


—. system. of surveys, the homesteader may, at. his option, perfect title 


under. the three-year act or under the provisions of the old five-year 


- law; the latter requires proof of residence and cultivation during the — 


| period indicated, vat ee no PE oporaon of the area which, must | 
Be: cultivated. _ ae ee 


_ENITIATION OF CLAIMS —UNSURVEYED LANDS. 


3. Where a ‘settler ace io. acquire : as a homestead land, any or 
all of which is unsurveyed, he may initiate his claim by settlement 
thereon; in order to preserve his rights-he must post on the land a 

notice of his location: and within 90 days after the settlement file a 
copy thereof for record with the commissioner of the recording dis- - 

trict. in which-the land. is situated... The tract selected must. be in 


a rectangular form, not: more than 1 mile’ in length,. located by lines | 


running north and south, according to the true meridian, the four 

- corners being marked by permanent monuments. The location notice 
should contain the name of the settler, the date of the settlement, and | 
such description of the land claimed, by reference to some natural 7 
| object 0 or oe monument, as will serve to identify it, 


INITIATION, OF CLAIMS—SURVEYED LANDS. | 


| 4, Where the public an of: surveys has been extended over a. 
tract, settlement rights may be established and maintained only in 
the same manner as‘is allowed in the United States, as explained in — 
the general homestead circular; as to: such’ claims, no posting or 
recording’ of a location notice is required, but an application for entry — 
must be filed at’ the local United: States land office. within three 


’ months after the date of settlement, in order to preserve the prefer- | 


ence right of entry as against ‘subsequent ; settlers. 
5. The application for. entry must be made according to the’ legal 
| subdivisions. as shown. by the plat of survey; excepting’ that it must. 
thus conform, ‘there is no restriction as to the shape of the tract 
which may be entered. Where a settlement was made and a. ‘location 
notice posted and filed. for record before the extension of the surveys, _ 


the application should: make reference thereto; it should be stated 


also to what extent the land applied for 1s different from that covered — 
by the notice; and the settler may not abandon all of the subdivisions 
covered by. ‘the. location, unless a showing is made which: would 

| justify amendment of his claim. | 3 3 


| 41 See p. 126, relating to a ovicniiueal entries on mineral lands, ies 35 
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_ QUALIFICATIONS. or HOMBSTBADERS. 


6. (ay vee settler who: ‘is “qualified, $0. ) far as eon ‘aatas is 


concerned, to make a homestead entry, may enter not exceeding 160. 


acres. In ‘Alaska, unless. he has already.made a homestead: entry or 


- filed: a location notice-in that Territory, or unless he is disqualified. ‘by. - 


reason of the 320-acre limitation on the area of the agricultural :pub-._ 


lic land to be acquired by one person, herein below-explained. Said = _ 
area, of 160 acres may be entered: whether the land be surveyed or 


_ unsurveyed. A. person who has.made. homestead, entry for less than © 
160 acres in Alaska, and submitted final proof thereon, may make an 


additional entry for sufficient land to make up that area, being re-. 7 


- quired to show residence, cultivation, and improvements in connec- : 


tion therewith as though it'were an original.entry, if the additional — 


entry 1s made under section 6 of the act of March 2, 1889 (25: Stat. 
854) ; but under section 2 of the act of April 28, 1904 (38 Stat. 527), - 

if the additional entry is for land contiguous to that in the or ‘iginal ~ 
- entry and the applicant owns and occupies the land in the original 2 
entry the additional entry may be perfected without proof of resi- 


dence upon and cultivation of the additional entry; and if final proof. 


of settlement and cultivation. has been made for the’ original. entry 
when the additional entry is made. then the patent may issue without 
further proof. Section 3 of this act. ‘prohibits commutation of en-. 
_ tries made thereunder. | 
(8) Prior to July 8, 1916, a settler on the public lands i in n Alaska, 


was entitled to enter. 390) acres, The provisions of the act of that. 


date did not have the effect, of limiting or curtailing the area of any 


: es homestead claim lawfully initiated’ before its passage. Therefore, 
.an entry. for as much as 320 acres may. be made in any case where a 


valid settlement on.the land. was made before July 8, 1916, provided | 


notice thereof has been filed-for record in the recording distr ictiin.. 
_ which the land involved is situated within 90 days after the settle- 


-ment, and said settlement has been duly: maintained until the filing — 


of the. application. for entry.’ However, a person who has exhausted. — * 7 
. his right ‘in the United States in whole, or in part, is not entitled to 


homestead more than 160 acres, notwithstanding that he may have 
made settlement antecating the act of July 8, 1916. : 7 
lee a) Under the act. last mentioned, a former homestead entry 
outside of Alaska does not bar the claimants right to make home- 
stead entry in that Territory for not exceeding 160 acres; In con- 


nection with an application for entry of that area, it is not material | S, 


- whether the homestead entry in the United States: proper. was per- 
fected or not, and no statement on the subject of such an entry is — 
required. However, if the applicant has made’a homestead entry, 
or filed a location notice, in Alaska, and failed to perfect’ title to . 
the Jand involved, he must, in connection with an application for 


~ homestead entry of another claim i in Alaska; make the same none - - 


required under the general homestead law. ; 
. (6).The act of August 80, 1890. (26° Stat. 391), Tinits: to 320. 
acres thé area one person. may acquire | after that date under ‘the 


| + agricultural public land laws. In applying its provisions to a 


homestead claim for not more than 160 acres in Alaska, a homestead 
entry in the United States is not to be counted. As toa claim based 


on settlement. before July 8, 1916, it may make UP). with ) the eae ~ 
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cant’s former entry, & maximum ageregate area of 480. acres; ine 
such cases a former homestead i in the United States is counted even - 


though the claimant paid the ‘price of the land before June:5, 1900 
- (being entitled to restoration of his right); and no entry for more 


than 160 acres based on settlement before J uly 8, 1916, canbe -— 
allowed where the applicant. has eaeas had 320° verre ‘including - 
an nr under oS homestead ae oe ek ee | 


Te is gic - ; RESERVATIONS AND LIMITATIONS, 


af 8. No homestead entry outside of a ‘national forest may. extend 7 
more than 160 rods (one-half mile) along the shore of a navigable 

- water, and along such shores a space of at least 80 rods must be - 
reserved between claims, unless such 160-rod restriction is waived - 
or such 80-rod reserved space shall be restored to entry by the 

<— Secretary of the Interior’ under authority of the act of June 5, 
1920 (41 Stat. 1059). By said act of June 5, 1920, it is provided 
that uen 160-rod restriction and such 80- rod reservation of shore _ 


access harete. a 
9. A homestead eae must dow dae upon his claim for 


at least three years; however, he is entitled to-absent himself during . 


. each year for not more than two periods making up an. aggregate 
of five months, giving written notice to the local land office of the 
time of leaving the homestead and returning thereto. There must 
be shown also cultivation of one-sixteenth of the area of the claim | 
during the second year of the entry and of one-eighth during the - 
‘third year and until the submission of proof, unless the requirements 
in. this respect be reduced wpon. application duly filed. .The.law pro- 
vides also that the entryman must have a habitable. house apon the 
Jand at the time proof is submitted. 3 
10. To: the extent of not more ‘than 160 acres an entry may be 
“commuted ”; that is, the claimant may show 14 months’ resi-. . 
- dence upon the land and cultivation of one-sixteenth of the area. _ 
commuted and pay the price of the land’ ($1.25 per acre), cash 
a certificate thereupon issuing, followed by patent in the ‘usual man- | 
- per: In such cases the homesteader. is entitled to a five months’: 
_- absence in ‘each year, but can not have credit for such period, actual 
__ presence on the land for 14 months being required. Where a part. of 
-aclaim only is commuted, the entry may be allowed to remain intact, . 
or the settlement right ‘under a recorded location notice maintained, 
pending future submission of three-year proof as to the remainder | 
of the land.-> 
‘11. Residence must be established. upon - the lau with six 


7 Gaceihe after the date of the entry or the recording | of the location — | 


notice, as the case may be; but an.extension of not more than six _ 
months may be allowed, upon application duly filed, in which the 
= entryman, shows by his own affidavit, and that. of two witnesses, that oP 





| i) DECISIONS RELATING TO THE PUBLIC LANDS. ie 85 a 


; residence could: not. be extapliahied ethan che first. six Senter for an 


climatic reasons, or. on account. of sickness, or other unavoidable 


cause. A leave of.absence for one year or less may be granted by — | 


the local ‘officers to a homesteader who. has established. actual resi- - 


dence on the land, where failure or destruction of crops, sickness, or — 


other. “unavoidable casualty- has prevented him from supporti ng 2 
‘himself and these dependent upen him by cultivation’ of the Jand. :: 


SUBMISSION OF PROOF—UN SURVEYED LANDS. 


12. Where the public system of surveys. as not been ardba ‘Over - 
a duly located homestead and the settler has had such compliance 
with the terms of the homestead law:in the matter of residence, cul- - 
tivation, and improvements.as.to justify submission of three-year” 
proof on his claim, he may. file with the register and: receiver: his 


affidavit, corroborated by two’ witnesses, showing such ccompliazice. - ee? 
If they. find this satisfactory, they will so advise the surveyor general 
of the Territory and he will, not. later than the next suéceeding sur- — 


- veying season, issue. instructions for the survey of the land involved, | 


_ without expense to the entryman. So far as practicable such surveys ma 
must follow the general system of public-land surveys. and the:en- | 


tryman must in all cases conform his boundaries thereto. After 


the survey has been duly made and. the. plat. thereof filed; proof: may : : Beye d, 
be submitted on the entry as in case of or ‘dinary. entries for surveyed eee 


Jands. (See par. 13 and 17.below.) — 


| However, if the settler desires: to cheatin earliée chon | in dhe mae “ee oe 
ter of the survey, or does not wish to proceed under the act of June 

28, 1918..(40 Stat. 632), he may have a survey of the tract made at 
his own. expense. by a. deputy surveyor, appointed by the United = 
States surveyor general. After the survey has been: completed and 


been approved by the: surveyor ‘general, certified copies ‘of the field 


notes and plat must be filed at the. local United. States land office. 


The proof testimony of claimant and of. his two- proof ‘witnesses a 
_ should also be filed then or as soon as possible thereafter.’ = 


18. The local officers, upon receipt of: final proof, will cavetilly. eae 


"examine it, and, if they find same satisfactory in every respect ac- 
| companied with sufficient Money to pay the amount. due, will there- 
upon issue and transmit to ine ne: notice ar pup canon, 

reading as follows: : i. “ 

Final proof testimony on homestead entry - embracing - 
submitted by . entryman, and . his’ witnesses, - : 
siding at , and , residing at’ -, and is now in the files ‘of 
the local land office at , Alaska, and. if no protest is filed in the local 
land. office at’: on or. before said final pret will be: ‘accepted and 
final certificate issued. : 
.- -The claimant must arrange ee publication’ ae the notice: for a. 

. period of 60 days ina newspaper designated by the. register, which 
must be one of general circulation nearest the land in which publica- 

_ tion is to be made, If the newspaper be published daily there must. 
be 60 insertions ofthe notice; if daily except Sunday, 52 insertions; 





fas been 






































if weekly, 9 insertions; and if semiweekly, 18 insertions. Moreover, 


‘the entryman must during said 60 days keep a copy of the plat and 


of his notice of having made Broo. on the claim n ‘posted 3 na acon ee 


rit epctou ts on the tand,.. 


_— 
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© 14, If the application for entry be fled, ‘the proof be neeaived by | 
| the register and receiver and found satisfactory, no protest or adverse 
claim be filed, and the proper fee and commissions be paid, they will 


o at once place the entry of record; after evidence of publication j is filed | 


o thereon, provided 


in support of the. Re roof the local officers will issue final - certificate 
< the price of the land be paid in case of commuta-_ 
- tion, or the final commissions be: paid in other cases—the usual | 
_ .testimony fees being also paid. — : 
15. If the proof ‘does. not show ‘satisfactory’ compliance. with the | 
oe of the homestead laws as to residence, cultivation, and 
| ma pepe but no adverse claim be-filed, the register and receiver 
place the homestead entry of record, on payment of the proper _ 
| fos and* commissions; they will, however, withhold final certificate 
and reject the proof, or call: for su plemental evidence (allowing the 


usual right. of appeal) , or forwar “the papers for consideration by 


this office, as the circumstances of each case appear to require.. They | 
will thus forward the papers if there be filed a protest against the ac- - 
—ceptance of the proof by the chief of field division, or a sworn pro- — 
test consisting of the affidavit of a private: person, corroborated by. 
| that of at least.one witness. . 
16. If during the period of posting and publication of notice, or 
within 30 days thereafter, any person, corporation, or association — 


- asserting an adverse interest in, or claim to, the tract involved or — 


any part thereof files in the land office where the application for =: 


— _ patent is pending an adverse claim under: oath, setting forth the 
nature and extént thereof, action on the proof will be suspended and 
_ the:adverse claimant allowed. 60 days after.such filling within which ~ 


~ to begin: action in-a court of: competent: jurisdiction in Alaska-to — 
quiet title to such part of the land as is covered by said claim. In 


“Os -guch:.cases no final. certificate. will be issued, nor the entry. for the z 


land placed of record; until a final adjudication of ‘the rights of. the 
_ parties has been made by the court, or until it shall have been shown 
_that:an. action: was not begun within the period indicated. If an 

_ adjudication. by the court be had, entry will be. made, and patent | 
“3 potas in n conformity with its final decree. | | ES 


. ; : SUBMISSION OF PROOF—SURVEYED LANDS. - 
= ir. Where the public system of surveys has been ed over a. 
tract and homestead entry. made in accordance therewith, though 


- the claim may have. been initiated by a location and the homesteader | 


believes he has complied with all the requirements of the homestead. 
— law sufficiently to have earned title to his claim, he may appear. with 
__. two witnesses having personal knowledge of the facts before either _ 
the register or receiver.of the local district land office or before any 
officér authorized to administer oaths and using a seal and submit 


a final proof testimony without previous notice of intention by publica- 


tion.. Where proper. compliance with the law is shown, no adverse 


claim appears on the records, and no. protest against the proof is’ . 
-. filed, it will be accepted and final certificate issued pursuant thereto. — 


| after proper evidence of publication 1 is filed in support thereof. . See 
Paragraph J 13 for form of notice for publication, | | a 


a) hee sips para TO = PUBLIC LANDS. = 87. 
TRANSFERS ‘BEFORE PROOF. on 


18, In. es asin . the United States, a forfeiture. of the “claim 2 
results from a transfer of. any part of the Jand or of: any -interest 


' therein before the submission of the proof, with certain:exceptions 
specified by law. These are somewhat’ different in .the Territory, 
there being permitted. transfers.for church, cemetery, or school pur- 


~~ poses to the extent of 5 acres, and for. railroad See of way. 8 across ms 
| the land havihg an extreme width of 200 feet. oe ee 


‘SOLDIERS’ ADDITIONAL HOMESTEAD ENTRIES. 
- Nes StL SHS. 


aSeetion, 1 of the. act of. M ly. 14,. 1898 (80. Stat.. 409), ee che: ne 


 gmendatory act of March 3, 1903 (82 Stat, 1028), extended to 
_ Alaska not only the laws as:to homestead entries but also those’ provi- : 
sions of law relating to the acquisition of title through soldiers’ 


additional homestead rights, they. being - made applicable to. a os :. 


veyed .as well.as to surveyed lands.’~ < 


1. Jtas: provided i in the act of 1903 that no ‘more than. 160 acres a Me 
shall be entered in any single body by. scrip, lieu selection, or soldiers’ — 


additional homestead right, and the general | restrictions as.to the 


éxtent of claims along navigable waters and reser ved Spaces between aoe 


the same apply to rights of this kind.’ 


~ 9, A person seeking to locate soldiers’ ‘additional. homestead = 


rights must file with the register and receiver.of the. proper. local 


| office an application in. duplicate to enter the tract, describing it by — 7 ; 
approximate latitude and longitude, and otherwise identifying it- 


with as much certainty as may be possible without actual survey. 


- He must also furnish evidence of the prima facie validity of the = 


~ additional right and of. his ownership. thereof. The nonmineral ~ 


and nonsaline affidavit, the affidavit of the locator’s. citizenship. and — 
of his unimpaired ownership of the right, and the affidavit that the — 


land is not oceupied or improved by anyone claiming it adversely 


to the applicant. are part of the panted form, (4008-8): of. ap | 
plication. | 


3. The area of he inna. applied for may not exceed the area of the : 
additional right or rights tendered. If the right used is a certificate, 


or recertified certificate, which exceeds the area of the land enteréd, 


~ evidence of the unused portion may be obtained’ by procuring a a 


certified copy or Dio of the certificate bearing proper’ notation ie 
as to the amount used.: : 


4, The register and receiver will, ‘upon receipt of the aupbedton. _ 
and evidence, note its filing, designate the original by. the current - 
- serial number, and transmit it, together with the proof of ownership’ 


of the right, to the General Land Office, forwarding the copy to the 

chief of field division, and furnishing the applicant with a certificate - 
_ to the surveyor general that a satisfactory application has been filed ~ 
and that no objection to the survey is known to them. The sur- 


‘veyor general will, if no objection is shown by his. records, imme- 


i. diately deliver to the applicant an order for such survey, which will eee : 


2The: last proviso. to act of Mar. 8, 1922 (42 Stat. 415), prohibits making of ‘soldiers’ a — 


additional entries under sec. 2306, Revised Statutes, for withdrawn, or classified coal, oil, 
or gas lands or lands valuable for coal, oil, or gas. taae Ca Bi 


a a 


2.4 wd 
roy 
eat Bie. ae, 
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os be sufficient authority ee any ; United States deputy surveyor to make : 


oe ee of the claim. 7 

5. The survey. must be made at the expense of the applicant, and 
ho right will be recognized as initiated by such application unless 
actual work onthe survey is-begun within 90 days after the receipt 
by the applicant of the order issued by the surveyor general as 
above directed. The rights thus secured will lapse unless the survey — 


- is continued to completion without unnecessary delay. The deputy ~ 


thereof ‘and directe 


surveyor will certify to the field notes.and plat, which must be filed 
with the surveyor general, together with all proof required by the 
laws and.regulations. ‘The surveyor general will examine the plat, 
field notes, and proofs to. ascertain whether the regulations have - 
been complied with, and if he finds the-work regular he will forward 
the papers to the General Land Office for acceptance, ; 
6. If the Commissioner of the General Land Office finds the survey 
to be worthy of approval the surveyor general will be advised — 
7 eh to filé the certified copy of the’ plat and field 
notes. with the register and receiver.. They will thereupon notify : 
_- the applicant that within 60 days from: a: date fixed by them he must _ 
furnish evidence of posting and 


. respect the ‘application ei be rejected - and the survey canceled. 


‘The same posting and publication of notice and evidence thereof 


7 are required as in case of entries for trade and manufacture; the 
- same rules apply also’ ee nero? to the filing: and assertion : 


adverse claims. (See p. 4 
4, The register and es al at. once mail a copy of the notice 


~s t the chief of field division also, and the application will be subject — 


_ to contest for any cause affecting its validity, or on account of apphi- a 


. _ cant’s. failure to comply with the regulations. 


| Tf an application is filed by an associa on. it must SO appear, : es 
: aiid the citizenship and age of each member thereof be shown. If it 


" "is made by a corporation, its creation must be established by the. 


certificate of the officer having custody of the records of incorporation 


at the place of its formation, and it must.be further shown that such _ | 


corporation is authorized by law to hold land in Alaska. A certified 
copy of:the articles of incorporation should be filed. _ es 
9. The applicant is required to file a corroborated. ailidavit. show- — 
ing that the land contains no workable deposits of coal or petroleum, 
and that the land is not within an area surrounding a spring and 
withdrawn by the order of March 28,1911.  - , 
10. The applicant must file corroborated affidavits fully describing : 
all waters situated upon or crossing the land, whether creek, pond, 
lagoon, or lake, stating their source, depth, width, outlet, and cur- 


rent (whether swift or sluggish), whether or not ‘the sameé or any 


of them are navigable for skiffs, canoes, motor boats, launches, or . 
other small water “cratt, and whether or not the same or any ef them 

constitute a passageway for salmon or other merchantable sea-going 
. fish to spawning grounds. (See p. 81 as to reserved spaces.) He 


-_. must also file corroborated affidavits, based upon personal knowledge, 
tothe effect that the land is not within any withdrawal or reserva-__ 


‘tion by the Government of the United States; that it is free from 


ox : . any claim by natives of Alaska; that it is not within a distance of | 
3 upi00 cores along any ymeneanls oe or “other waters, from ny land there- 


publication; that on default in this. _ 
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7 tofore: located by means of any such soldier’s iAsstonal can ait - 


otherwise under the act of May. 14, 1898, as modified by the act. ee 


. of March 8, 1903; or that it has Hee restored from the 80-rod 


shore space ‘veservation, and that it does not adjoin any other like © . 
' inland or waterfront location, the area of which added to the tract ~ 


would constitute a single body of land Baceecing 160 acres, or that as 


7 the 160-rod inhibition has been waived. - _ 
- 11. After all the evidence above indicated, indluding evidence ot 


posting and publication, shall have been filed, the register will hold a 


the papers during the period allowed for the filing of an adverse 


» 4 claim, and will: thereafter transmit them to the General Land Office. | 
~ «The local officers will not allow the entry and issue final certificate in 


_ the absence of instructions so to.do; and this rule will apply whether 
_ the right ‘be certified or ‘uncertified, the practice of issuing final 
a oo. on certified ene before transmitted ee ‘een. | 


aa abolished. 


SURVEYED LANDS, 


Te is ‘to be alee stood. that 4s above aise cnt: and instructions 


__ apply only to applications for unsurveyed lands. Where it is sought ion 
- to locate a soldier’s. additional homestead right on a tract which is | 

included in the public system of surveys, the procedure is not different = 
“inany respect from that ee in such cases as to surveyed lands Ps ge 

= in the United States. < | Cel ee es eee 


| 4 _ NATIONAL FOREST HOMESTEADS, oe 
The act of J une 11, 1906 (34 Stat. 233), providing for Teineesed a 


= entries of agricultural lands within national forests, applies to such _ 


; ~ lands in Alaska. Entries made under said act are limited in area to 


-- 160 acres and are subject to the general homestead laws applicable to : . 
_ the United States, except that no commutation is allowed. | 


These entries may be made only after the lands desired. have been 


listed by the Secretary of Agriculture as agricultural in character — . : - 
. and after a declaration by the. Secretary of the Interior that the 
- listed lands are subject to settlement and entry. o6o2. = & 


Information as to: the boundaries of the forests, the method ot ap- 


plying’ for listing, etc., may be obtained by addressing the Forester, ~ ; 


2 Washington, | D. C., or. the es States District Forester at J uneau, : 


te - Alaska. 


a shore space lands: within national forests i in Alaska (see p. 81); 


“Instructions under. act of June 5, 1920 (41 Stat, 1039), restoring Jf | 


9. This act abolishes all the above-mentioned restrictions so- far Se 


as concerns lands-within national forests.. An application for. home- 


3 stead entry for lands which have been listed as agricultural . in ee 


_. character under the act of June 11, 1906, will be allowed, if other- 


_ wise: regular, without any regard whatsoever to the relation of the — 7 


ee tract involved to.a body of navigable water, unless wharf or land- 


. ing privileges thereon shall have been granted or application. there- apa 


pe for Be pending. a 
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| LANDS OUTSIDE .OF FORESTS. 


-. 8. As to lands outside of national: forests. the limitations men- | 
tioned still exist, the laws establishing them being in full force and — 
effect; moreover. tracts covered by. wharf or landing privileges, or. 

_ by applications therefor, are. not subject to appropriation. No 
rights under the public land laws.can be secured, in conflict with the — 
restrictions above set forth, either by settlement or filing of loca- | 

_ tion notice. or by application for entry, unless and until the shore — 
space involved shall have been restored, or the waiver as to excessive 
length shall have been ordered, as. provided by said act. of June 5, 
1920, except as hereinafter stated. or rr 

....4, Restorations of reserved spaces, will be made by the Secretary 
of the Interior pursuant to investigation by the field service of this. 
office, either on his own initiative or following petitions for restora- — 

oes geo a ae oe ao: emai 

- . RESTORATION. _ 


5. The act authorizes restorations upon “application to enter or 
-otherwise” within the discretion of the Secretary of the Interior, 
-and in its administration action will be taken as follows: 
(a) Applications to enter will be entertained as the basis for an 
order of restoration only in cases where the applicant sets up some « 
equitable claim to the land accruing prior to the passage of the act, 
in which case the application should be accompanied’ by a sworn 
corroborated statement as to the facts upon which the alleged claim | 
is founded, in addition to the showing required in section 6 hereof; 
if the land is unsurveyed, in leu of-the formal application to enter, - 
the claimant should file a certified copy of the location notice filed - 


in the local recording office. ge pee a 

' .(6) Petitions for restoration will be entertained when presented. 

in accordance with the procedure provided in section 6 hereof, A 

restoration resulting from such a petition will not give the petitioner 

‘a preference right to enter or select the land, unless based upon un- | 

doubted equities which accrued prior to the passage of the act. - 
_(e) Restoration may also be made by the department on its own - 


— motion, where, after field investigation, it is found that such action «- 


is authorized by the statute.and required by public-interest. - = 

_ (d) Lands found necessary fo eke -uses, or other’ public 
purposes, will be excluded from orders of restoration, and included 
‘within an appropriate order of withdrawal under the act of June — 
25, 1910 .(86 Stat. 840). oe ee a 


PETITIONS FOR RESTORATION—-SURVEYED LANDS. 


6° Any person or persons desiring, may file a petition in duplicate | 
for restoration of any shore space involved, or for waiver of the 


restriction as to length of the claim, or a petition covering both — 7 


questions if this be required. Therein must be given a description 
of the land sought by legal subdivisions, a full statement as: to the 


pending claims on each side of said tract bordering along the water. a 


in question, and all essential facts set forth as to the availability of — 


the land sought for harbor purposes, and, if the. water be a stream, : 


%0 


e eae additional, and trade and manufacturing entries. 





a 


some officer in Alaska authorized to administer oaths and having 


an official seal, and must be corroborated by the affidavits of at least — 


two witnesses, similarly executed... One copy thereof will be. -at once 


referred by the local office to the chief of field division for investi-. 
gation; the second copy, together with all other papers filed, will be 


transmitted to the General Land Office with the’ regular monthly 


- returns. The report by the. chief of ' field division. will o p Ronmanded 
| ey him to this ome direct. . | 


_UNSURVEYED LANDS. 


Any. person. or persons may fie3 in the district land office a petits on, 
in duplicate, for the restoration of shore. Space reservations, unsur- 
~ veyed in whole or: in part, agd in said petition describe the lands — 

as accurately as possible according to existing regulations, tying the - 
description to known mounments, towns, or natural objects wherever 
practicable. The petition will be disposed of aS above directed for = ae 
‘surveyed lands. te 
4%. The act of June 5, 1920, ase not modify that clause 3 in fhe: act ns 
of May 4, 1898,.which provides that a roadway, 60 feet in width, as . 
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all Bets must be ere as to its width, depth, a ‘invigebility, ade 
the use which is ordinarily made thereof, as well as whether or not 
such stream or lake is a runway or spawning ground tor eos ue | 
fish, 0 | : 
This. petition must be executed peters the register or receiver. or 


nearly parallel to the shore line: of navigable waters as may be 


practicable, shall be reserved for the use of the public as a highway. 


8. The 80-rod shore space reservation applies only to homestead, 


TRADE AND MANUFACTURING SITES. at 


“By section, 10, act of May 1 i4, 1898 (80. Stat. 409), oan following 


pat $7 100 Ie 


pEvsin are made: 


That any citizen of the United States twenty-one years of age, or any associa- 
tion. of such citizens, or any corporation incorporated under the laws of the 
United States or of any State or. Territory now authorized. by law to hold lands” 
in the Territories, hereafter in ‘the possession of and occupying public lands ‘in. 
the District of Alaska, in good faith, for the purposes. of trade, manufacture, or 


other productive industry, May each purchase one ‘claim only, not exceeding 


. eighty acres of such land for any one person, association, or corporation, at two _ 
dollars and: fifty cents per acre, upon submission of proof that said area em- 
braces improvements of the claimant and is needed in the prosecution of such - 


trade, manufacture, or other: ‘productive industry, such tract. of land not to in- 
clude mineral or coal lands, and ingress and egress shall be reserved to the 


public on the waters. ofall streams, whether navigable. or otherwise: Provided, - 


That no entry shall be allowed under this act on lands: abutting on navigable. 


water of more than eighty rods: Provided further, That there shall be reserved 
by the United States a space of eighty rods in width between. tracts sold. or 


-entered under the provisions of this act:on lands abutting on any navigable : 


‘stream, inlet, gulf, bay, or seashore, and that the Secretary: ‘of. the Interior may 


_ grant the use of such resgiwed lands abutting on the water front to any citizen | 
or association of citizens, Or to any corporation incor porated under the laws of 


the United Siates or under the laws. of any State or Territory, for landings 


and wharves, with the provision that the public shall have access to and proper 
- use of such. wharves and landings, at reasonable rates of toll to be prescribed 
hy said Secretary, and a roadway sixty feet in width. parallel to the shore line | 


as near: ‘as may-be practicable, shall be reserved for the use of the public as a 


eae we sf 29 (is ele | 
Qn “ed - aes E10 SUR 
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ey ‘Provided jurthen, That 1 in case more phan‘ one person, caasoaation: or 
corporation shall claim the same tract of land, the person, association, or COr- | 
~~. poration having the prior claim, by reason. of actual possession and con- ’ 
tinued operation in good’ faith, shall be entitled to purchase the same, but 
where several persons are or may be so possessed of parts of the tract applied — 
for the same shall be‘awarded to:them according to their respective interests: 
Provided further, . That all claims substantially square in form and lawfully 
. jnitiated, prior to January: twenty-first, eighteen hundred and ninety-eight, by 
survey or otherwise, under sections twelve and thirteen of the act approved 
March third, eighteen hundred and ninety-one (Twenty-sixth Statutes at Large; -. 
chapter five hundred: and sixty-one), may be perfected and patented upon com- 
| pliance with the provisions of said act, but subject to the requirements and 
provisions of this act, excépt-as to area, but in-no ease shall such entry.extend 
along the water front for more than one hundred and sixty rods: And. provided 
further, ‘That the Secretary of the Interior shall reserve for the use of the . 
natives of Alaska suitable tracts of land along the waterfront of any. stream, 
inlet, bay, or seashore for landing places for canoes and other craft used by 
such natives: Provided, That.the Annette, Pribilof Islands, and the islands 
leased or occupied for the propagation of foxes be excepted from the operation 
of this act. . . 
.That-all affidavits, testimony, proofs, and: ‘other: papers provided. for by this = 
act and by said act of March third, eighteen hundred and ninety-one, or by | 
any. departmental or. Pxecutive regulation. thereunder, by depositions or other- _ 
wise, under commission from the register #Ad receiver of the lund office, which 
may have been or may. hereafter be taken and ‘sworn to ‘anywhere in -the © 


United. States before any court, judge, or other ‘officer authorized. by law to. . 


- administer an oath, shall be: admitted in evidence as if taken before the. reg- 
ister and receiver of the proper local land office. And thereafter such proof, 


= _ together. with a certified copy of the field notes and plat of the survey of the — 
- elaim, shall be filed in the office of: the surveyor general of the District: of : 


’. Alaska, ‘and if such survey and plat shall be approved by him, certified copies 
thereof, together with the claimant’s. application to purchase,: shall be filed in 
the United States land.office in the land district in which. the claim is situated, 
"whereupon, at the expense of the claimant, the. register of such land office 


.- shall cause notice of such application to be published for at least sixty days 


in a newspaper of general circulation’ published nearest the claim within the © 
. District. of Alaska, and the applicant shall at the time of filing such field notes, | 


“plat, and application to purchase in the land office, as’ aforesaid, cause a copy — 
_of-such plat, together with the application to purchase, to be posted upon ~ 


the claim, and such plat and application shall be kept posted in a conspicuous. . 
place on. such claim continuously for at least sixty days, and during such period 
of posting and publication or within thirty days thereafter any. person, cor- 


_- poration, or association, having or asserting any adverse interest in or claim — : 


to the tract of land or any part thereof sought to be purchased, may file in 
the land office where such application is pending, under oath, an adverse claim ~ 


setting forth the nature and extent thereof, and such adverse claimant shall, 
within sixty days after the filing of such adverse claim, begin action to quiet. - 


title in a court of.competent jurisdiction within the District of Alaska, and - 


thereafter no patent shall issue for such claim until the final adjudication -of 
the rights of the parties, and such patent shall then be issued in CORTON. 


os with the final decree of the court. 


‘Procedure under.this statute will ‘be caculated In accordance with 
the instructions that ‘follow: 

1. If the land is surveyed after occupancy, and prior to wep 
tion. therefor, the claim may be presented in- conformity with. the: 
publie surveys, or the applicant, if he so elects, may apply for the- 

tract. occupied by him regardless of the survey, and proceed as’. 
~ herein prescribed. Claims initiated by. occupancy after surve ey must 

- conform thereto both in occupation and application. No tracttaken _ 
may abut more than 80° rods of navigable waters, and. the same 


restrictions as to reserved spaces | on such waters apply as do i in case 


of homestead entries. 
~. 9. Where the land 1s aur veveds or r the, spplicaat does not desive i 
to conform to the SuETOY:: he must file at. the proper local land office at 





_- 
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an. application 3 in duplicate for entry. of the tract, pare by. him, oa 


- describing it by approximate latitude and longitude, and otherwise 


7 identifying it with as much certainty as may be done without actual a 
_- survey, as set forth in the instructions-relative to special surveys in 


Alaska. (See p. 81.) The register. and receiver-will thereupon: note 


the filing of the application and designate it by serialnumber, for- _ | 


~~ warding one copy to the General Land Office,.and the other to the. 
_-Y chief of field division.. They will furnish the applicant with a cer- 
_.» tificate to the surveyor general. that. an application has. been’ filed, — 


- and that no objection to the survey is‘known to them. The: sur- : 


- veyor general will, if no objection: is shown by his. tecords, Ms 2 
 moediately. deliver to the applicant ‘an order for such survey, which 


: _ will be sufficient authority for. any United States deputy. surveyor to. 
| make asurvey of the claim. : 


8. The survey must be made at the expense of the applicant and ee = 


-. no right will be recognized as initiated by the application | unless" 
actual work on the survey is begun within 90 days after the receipt — 
by applicant of the order to be furnished him by the surveyor gen- 

eral. as above mentioned ; moreover, the rights secured thereby will — 


_ ‘lapse unless the survey is continued to completion without unneces- ~ 


- sary delay. Upon completion of the survey the deputy should cer- - . 
_ tify to the field notes and plat, which must then be filed’ with the ce 


| eurveror general, ae 
4, Tf the surveyor general finds the work of survey ernie cade 


7 that the regulations have been complied with, he will forward the 


‘papers to the General Land Office for acceptance. If the Commis- 


7 sioner of the General Land Office finds the survey to be worthy of Oe 


. approval, the Surveyor General will be. advised. of its acceptance and 
= directed to file-in'the local land office a certified copy of the plat and | 


field notes. The register and receiver will fix a certain date, and 


notify the. applicant that he must, within the time limited, furnish 


evidence of posting and publication of notice of his application, to- 
- gether with proof corroborated by. two witnesses showing: = 
First. The actual-use and occupancy of the land for which appli- 


cation is made for the purpose of trade, manufacture, or other pro- | : 7 
- ductive industry 5 that it embraces the applicant’s improvements: ‘and. “ 


is needed in the prosecution of the enterprise. 
- Second. The date when the land was first so occupied. 


“Third: The character and value. of: improvements thereon, and an. 4 


nature of the trade, business, or productive apse conducted | 

_ thereon.. | 

Fourth. That the tract applied for does not include miner ral or coal 
lands, and is essentially nonmineral in character. _ 


_ Fifth. That no portion of said land is occupied or “reserved for any 
_- purpose by the United States, or occupied or claimed by any natives = 
of Alaska, or occupied as a town site or missionary station, or re- _ 
served from sale, and that the tract does not include improvements. __ 
made by or in Poy of another ‘person, association,. or pels -_ 


ration. 
. Sixth. Whether or not ihe land abuts on ¢ any navigable. str eam, in- 


i let, gulf, bay, or seashore, and-if so that. it is not within 80 rods of a sat 


any other tract sold; entered,-or claimed under’ the act of May 14, 


a 1898, as modified by the act. of March 3; 1903. (see p- #9); 3 as to re- - | - ” 


served spaces. “ 
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Seventh. If the application is made for the benefit of an individ- - 
- ual; he must prove his citizenship and age, and that he has not en-. — 
tered, or acquired title to any land entered, under the provisions of a 


. this act. 


~~ Highth. If the application is made for the benefit of an association 
it must so appear, and the citizenship and age of each member thereof 


be shown... 


Ninth. If the application is made for the benefit of a corporation, __ 
the proof of incorporation must be established by the certificate of 
the secretary of the State or Territory or other officer having cus- 

_ tody of the record ef incorporation, and it.must be further shown 

_ that such corporation is authorized by the law under which it is in- - 


3 corporated and under laws of Alaska to hold lands in the Territory: _ 


Tenth. In case the application is made for the benefit of an - 


. : association or corporation, it must appear that each member thereof. _ 
.has not entered or acquired title to any land entered under the _ 


‘provisions of this act. ~~ | 9 

_ 5. All affidavits may be executed before the register or. receiver of 
the land office in the district in which the land is situated, or any- 
where in the United States, before the judge of a court or other — 
officer authorized by law to administer oaths. Unless the above . 
evidence is furnished the application will be rejected and the survey 
canceled. ~~ © 9. 7°. : Te ee ee ee ee 
6 At the expense of the claimant, the register of. the local land 
-olfice will cause the above-mentioned notice of the application to be 
_ published for a period of at least 60 days in a paper of established 
_ character and general circulation, to be by him designated as being 
‘the: newspaper published nearest the land, and will also transmit - 
- a.copy thereof to the chief of field division. The applicant himself | 
- must, during the period of publication, cause a copy of the plat, 
duly authenticated, together with a copy of the application to pur-— 
chase, to be posted.in a conspicuous place upon the claim for at least — 
60 days. The register will cause a copy of the application to pur- 
chase to be posted in his office during the period of publication, 
7. During that period; or within 30 days thereafter, any person, 
corporation, or association having or asserting an adverse interest — 
in, or claim to, the tract. of land sought to be purchased, or any | 
part thereof, may file in the land office where such application is _ 
pending, under oath, an adverse claim, setting forth the nature and 
extent thereof; and such adverse claimant shall, within 60 days after — 


- — gaid filing, begin action to quiet title in.a court of competent juris- 


diction within the District of Alaska; and in that event no further 
action will-be taken in the local office upon the application to pur- — 
chase until the final adjudication of the rights of the parties in the 
court. | ec | | ae. ae er a 
8. If, at the expiration of the period prescribed therefor, no ad- 
verse claim has been filed, and no other sulficient objection appears to _ 
the proposed purchase, cash certificate will issue for the land in the + 


nn name of the applicant upon his furnishing proof of publication and 
_. posting of the notice as required and making due payment for the 


land at the rate of $2.50 per acre. The proof must consist of the ~ 


ae affidavit of the publisher or foreman of the designated newspaper, 


- or some other employee authorized to act for the publisher, that the 
notice (a copy of which must be attached to the affidavit) was pub- 
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_ lished for the required etiod i in the régulat and: entire issue 5 of every. 
number of the paper during the period of publication in the news- 
‘paper proper.and not in a supplement. . Proof of posting on the — 
claim must consist of the affidavits of the applicant. and’ two: wit-— 


. nesses, who of their own knowledge know that the plat of survey. 


and application to purchase were posted as required and remained 


50: posted during the required period. The register must certify to 
~~ the posting of the notice ina conspicuous place in his office during me ’ 
eau of publication. | | 


. A failure to make payment for the land at the rate of $2. 50 per 72 


i ie for a period of three months after the final adjudication of the | 

’ rights of the parties by the court, or after the period ‘for filing an 
* adverse claim shall have expired, without any such claim being 
“3 filed, will: be deemed an abandonment of the appueation to. purchase. nai 


SCRIP LOCATION S. 


“Aside an the right of the Territory of ‘As to select aie: in 


TOWN SITES, Aes SUA Ag é col 


lieu of tracts to which it may be entitled, under its grant in aid of 

public schools made by the act of March 4, 1915 (88 Stat. 1214) ,.and 

- . which have been lost, no scrip. or lieu rights can be located in said — 
| ey except, soldiers” additional homestead rights. — : 


“The estabighuient of town sites on public. lands in Alaska—oi- 


act:of March 3, 1891 (26 Stat. 1095), which pr ovides: 


cept along Government railroads—is governed by section a of hacen 


‘That until otherwise ordered by Congress: lands in “Alaska may be. entered! : 


for town-site purposes, for the several use and benefit.of the occupants of 
- such town sites, by such. trustee or. trustees as may be named by the. Secre- 


tary. of. the Interior for that. purpose, such entries to be made under the pro- 


' yisions of - section twenty-three hundred and eighty-seven of the Revised 


Statutes as near as may be; and when such entries shall have been made the 


Secretary of the Interior shall provide by regulations for the proper execution . 
of: the trust in favor. of the.inhabitants of the. town site, including the survey ..- 
- of the. land into lots, according to the spirit and intent of said section twenty- 

three hundred and eighty-seven of the Revised. Statutes, whereby the same a3 

 - results would ‘be reached as though the entry had been made by .a county’ ~~ 
judge and the disposal of the-lots in such town site’and the proceeds of the 


sale thereof had been- prescribed by. the legislative authority of a-State or 


_ ‘Territory :-Provided, That no more than six hundred and FOrLy. acres shall ‘be 
es copes in one. town-site entry. , 


| ~The following regulations are. pre eda in accordance with caid 
: me 


gee Ge the land is unsurveyed the capa must, by eet anc 


to. the. surveyor general, obtain a. survey of. the exterior lines. of | 
_» the town site which will be made at Government. expense. There  _ 
- must.be excluded. from the tract to be. surveyed and.entered for the. | 
_town site any lands set aside: by the district court under section. 31 
- of the act of June 6, 1900 (31 Stat. 321, 332), for use as jail. and 
courthouse sites, also all lands needed: for Government purposes or | 
use, together with any existing valid claim initiated under Russian & 
: rule. eo | 
| 2, When the survey of the. exterior Lines has been approved, OF. ae 4 
| the ‘town site is on surveyed land, a petition to the Secretary of the. 


diario signed by a majority of the ea of the land, will be . | 
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- filed in the local office for transmittal to the General Land Office — 
requesting the appointment of trustee and the survey of the town site — 


ne into. lots, blocks, and. municipal reservations for public use, the ex- 


pense thereof to.bé paid from assessments upon the lots occupied and — 
- Improved on the date of the approval of final subdivisional town-site — 
“survey. If found.sufficient the Secretary of the Interior will desig- — 
nate an officer of the field service of the General Land Office.as a. — 
.trustee to make entry of the town site, payment for which must be---. 
- made at rate of $1.25 per acre. If there are less than 100 inhabitants © 
_ the area of the town. site is limited to 160 acres; 1f 100 and less than — 
-.. 200, to 3820 acres; 1f more than 200, to. 640 acres, this being the © 
- maximum area allowed by the statute = oe 
. 8. The trustee. will file his: application and notice: of intention ~ 
to make-proof, and thereupon the register will issue the usual notice: 
of making proof, to be posted and published at the trustee’s expense, 
- for the time.and in the manner as in other cases provided; and proof 
must be made showing occupancy of the tract, number of inhabitants -- 
_ thereon, character of the land, ‘extent, value, and character of im- 
‘provements, and’that the town site does not contain any land occu- 
pied by the United States for school or other purposes or land oc- 
cupied under any. existing valid claim initiated under Russian rule. | 
4. The occupants will advance a sufficient amount of money to. pay 
for the land and the expenses incident to the entry, to be refunded 
_ to them when realized’ from lot assessments. Applications for entry 
will be subject. to contest or protest as in other cases. -: 
6. After the entity is made the town site will be surveyed by a- 
United States deputy surveyor into. blocks, lots, streets, alleys, and 
municipal public reservations. Triplicate copies of the plat of. this 
survey will be made; one copy willbe retained by the trustee, one 
be filed-in the local recording office, and one on tracing linen to be 
for the General Land Office. The expense of such survey will be 


’ - paid from the appropriation for surveys in Alaska reimbursable from 


. and these instructions. — 


the lot assessments when collected. = = = —: — , 
cates of citizenship under the Territorial laws of Alaska shall be 
treated in all respects like white citizen occupants; but all.land oceu- 
pied. by other Indians or Alaskan natives shall not be assessed nor 
conveyed by the trustee. In making the subdivisional survey herein 
required, the surveyor will set apart the possessions occupied by the _- 
- Indians who are not citizens and appropriately designate them as .__ 
- such upon the triplicate plats of his surveys, but he will not extend — 
any street or alley upon or across such possessions. os 


e z PY me Z 


7, The trustee will make a valuation of each occupied or improved ie 


lot in the town site, and thereupon assess upon such lots and blocks 
according to their value such rate and sum as will be necessary to — 
‘pay all expenses incident to the execution of his trust which have ac- 
erued up to the time of such levy. More than one assessment may _ 
be made if necessary to effect the purpose of said act of Congress _ 
» 8-On the acceptance of the plat by the General Land Office the 
‘trustee will publish a notice that he will, at the end of 380 days from 


the date thereof, proceed to award the-lots applied for, and that all 


Jots for which no applications are filed within 120 days from the date | 


_. of said notice will be subject to disposition to the highest bidder at 


, & 
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: Sate sale. - Only anos. who were. occupants. of iotart or vena tled: tee th 

-. such occupancy at the date of the approval of final subdivisional ~~ 

 town-site survey, or their assigns thereafter, are entitled to the allot- 
ments herein provided. Minority and. coverture-are not; disabilities. — 


9. Claimants should file their applications for deeds, setting forth | 


. the grounds of their claims for each lot applied for, “which should 


be verified by their affidavits and corroborated by two witnesses. — 


__--Such affidavits may be subscribed and sworn to before. any. officer = _ 


authorized to administer oaths. 


10, Upon teceipt of the pateue and cement a the: gestions Gis o ee 
_trustee will issue deeds for the lots... The deeds will be acknowledged 
before an officer duly authorized: to take acknowledgments. of deeds. 
| at the cost of the grantee. In case of conflicting applications. for. ~ 


lots the trustee, if he considers it necessary; may order a hearing, to be’ 


~ conducted in accordance: with the rules of practice. No deed-will 
be issued for any lot involved in a contest until the case has. béen 
Ds finally closed. Appeals from. any decision of the trustee or from 
- . decisions of the General Land: Office may be taken in the manner _ 


a provided by the rules of practice. . 


‘11. After deeds have been issued to the parties entitled thereto fo 3 es 
the trustee will publish or post notice that he -will’sell, at a‘desig- 
- nated place in the town.and at a time named, to be not "less than. 30° - 7 
_ days from date, at public outcry, for cash, to. the highest. bidder, all ~ 
lots and tracts remaining unoccupied and unclaimed at the date of 

- the approval of final subdivisional town-site survey, and all-lots. | 
' ~~ and-tracts claimed and awarded on which the assessments have not 
_. . been paid at the date of such sale. The notice shall contain:a de- 9  - 
’ seription of the lots and tracts to be sold, made in two separate lists;  - 
one containing the lots and tracts unclaimed at the date of the ap- . > 
_- proval of final subdivisional town-site survey and the other the lots 
and tracts claimed and: awarded on which the assessments | have not) 


"been paid. Should any delinquent allottee, prior to the sale of the. 


~ lot claimed by him, pay the assessments thereon, together with the __ 
- pro rata cost of the publication and the cost of acknowledging deed, — 


‘a deed will ‘be issued to him for such lot, and the lot will. not be: 


. _- offered at public sale. “Where notice. by. publication is deemed ad- ms : 
svisable the notice will ve published-for 30 days prior to the date: (oe 


: sale, and in any event copies of such notice shall be posted in three : 


conspicuous places within the town site.. Each lot must. be soldata os 
_ fair. price, to be determined by the trustee, and he is authorized to 
reject any and all. bids. Lots remaining unsold at the close of the - —— 

public sale in an unincorporated town may again be. offered at: a fair a 


price if a sufficient demand appears therefor. 


12. Immediately after the public sale the nie wil oa and. _ 


| ; transmit to the General Land Office his final report of his trustee- ; 
_ ship, showing all amounts received. and paid out and the balance ~ 


. remaining on hand derived from assessments upon. the lots and from 

the. public sale. The proceeds. derived: from such: ‘sourceg,.after 
deducting all expenses, may: be used. by the trustee on direction of the 

- Secretary of the Interior, | where the town, is unincorporated, in. 
making public improvements, or, if the town is incorporated’ such 

remaining proceeds may be turned over to the municipality for the . 

- .use and benefit. thereof.. After the public sale. and upon proof. of 


’ the pincer porauon of. the town, all lots then. -Tenjauning:. ‘unsold, will — 


Pome. 
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be ‘dosdéa! to the munepaley and. all snuniéipal Sabie reserves . 


will, by a.separate deed, be conveyed to the municipality in trust: 
for the public purposes for which they: were reserved. 
18. The trustee shall keep a tract book. of the lots and bleceeea 
~ record of the deeds issued, a contest:docket, and a book of pee e | 
and disbursements. ‘The necessary stationary, blanks, and blank 
books for his use as trustee will be furnished by the’ General Land 
Office upon his requisition therefor. | — 
_ 14.-The trustee’s duties having been seri leted, the ‘books of ac-. 
counts of all his receipts.and expenditures, together with a record 
of his proceedings as hereinbefore provided, with all papers, other 
books, and everything pertaining to such-town site in his possession 


~~ and all evidence-of his official acts shall be transmitted to the Gen- 


eral Land Office to become a part ‘of the records thereof, excepting 
from such papers, howéver, in case the town is‘ incorporated, the 
subdivisional plat. of the town site, which he will deliver to. the ~ 
municipal authorities of the town, together with ‘a copy of the town- _ 
site tract book or books, taking a receipt therefor to be transmitted 

to the General Land Office. 


‘Special instructions as to receipts and disbursements will be given 
the trustee on his appointment. te | aoe 


ALLOTMENTS TO INDIANS AND ESKIMOS, 
‘The act of May 17, 1906 (34 Stat. 197), provides: 


That the Secretary. of the ‘Interior is. hereby authorized and einpowered, in, . 


eS his discretion and under such rules as he may prescribe, to allot not to exceed: | 
one! hundred and sixty acres of nonmineral’ land in the District of Alaska to. 
any Indiau or Eskimo of full: or mixed blood. who: resides in and. is a native - 


of said District,.and who is the head of a family or is. twenty-one years of | 
age: and the land so alloted : shall be deemed the homestead: of. the allottee 


and his heirs in perpetuity and. shall be inalienable. and nontaxable until. 
otherwise prov ided by Congress... Any person qualified for an allotment as - 


7 aforesaid shall have the preference right to. secure by allotment the nonmineral 
~ fand. occupied: by him, not exceeding one hundred and . Sixty acres. 
1. This proceeding will be initiated by a written apphoation ie : 
the register and receiver, signed by the applicant and describing the. 


; location and extent of the tract applied for,-and, if unsurveyed, by - 
as-accurate a description as possible’ by metes and bounds, and — 


natural objects, and its position with reference to’ rivers, creeks, 
mountains or mountain peaks, towns, or other prominent -topo- 
graphical. poimts of natural objects or monumenits,. giving the dis- 
tances and directions as accurately as possible, especially with refer- 
ence to any well-known trail to a town or mining camp, or to a river: 
or mountain appearing on the map of Alaska. Notice of the ap- 
— plication should be posted upon the land, describing the tract ap- 
plied for, in-the terms employed in the application, and a copy of 
such notice should accompany the application. . It the applicant 1s 
unable to write his signature, it is desired that his thumb print to 
‘the application: be obtained, in preference to his signature by mark, 
_his thumb print to: be: witnessed by two persons. Allotments will 
‘not be-made on tracts reserved by the United States as shore ‘spaces 
under the act of March 8, 1903 (32 Stat. 1028), or within ‘national — 
forests, unless founded on actual occupancy prior to the establish- 
ment of the forest, Heseryed shore as oe under the ‘pro- 
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_ visionis. of ine act of June 5, 1990 (40 Stat. 1059), may, in ane ae. Cae 
 eretion of the Secretary of the Interior, be allotted under the terms = 


of said act of May 17, 1906, and these regulations, and the terms and — 


provisions of said: act of J une 5, 1920, and. instructions thereunder. — 


; under the statute, and if claiming ' under the prefer ence- right. clause, _ = 


I 


2. The applicant must also file his or her affidavit of qualification — 


the date of the beginning of his occupancy must. be given, and its | 


| _coptinuous nature stated. 


3. This must be éarroborated by an affidavit of two: witnesses, who | 
may be Indians or Eskimos. A: nonmineral ‘affidavit. must ‘also be. 


filed. by the applicant, sworn. to. only, on personal knowledge and. not it 


: on information and belief. 


} 


4. The affidavits may be sworn is ‘before. the proper register or” ae 


receiver, or any officer authorized to: administer oaths and having a 


»-geal. If the application i is made by a woman, she. must state in her 


_ affidavit whether she is single or married, and if married must show. 
_ what constitutes her.the head of a family, as it is only in exceptional - 


cases that a married woman is entitled to an allotment under this act. 

5. The register and receiver will receive and suspend applications 
for. allotments filed: under this -act, number: such applications in 
accordance with the circular of August 9, 1918 (46 L. D. 518), and 
note the same on the schedules forwarded at the end of the month, as 
required by said circular, giving in the “ Remarks” column the date 


. of transmittal to the chief of field division. Where the application 


is found by the local land officers to be complete in all respects, as 
hereinbefore required, is not rejected by them for any reason, and is. 
received, noted, and. suspended by them: to await completion of the ~ 
hereinafter-mentioned proceedings, it*operates as a segregation of: 


the land. All claims for land presented to the register and recéiver 


- subsequent. to the filing of such an application which. conflict in 


whole or in part with se application for the land therein described 
shall be rejected. 3 


6. The register and.receiver will assist applicants j in the prepara-. = 
_ tion of their papers, as far as practicable, and,.as the act makes no 


- provision for any fees for filing, will make no charge i in any of. these 


cases. 

% The application for distneat and all papers ‘filed j in connection 
therewith will, when such application is found satisfactory to the - 
register and receiver and favorably disposed of by them as provided. 
for in on Rel h 5 hereof, be referred by the local office to the chief. 
cf Alaska eld division, who: will dispose of. them as hereinafter. 


Set forth. i 
Upon receipt of ine record: from the local office, the chet of field ee 
division will call on the district superintendent of the United States: — 
- Bureau of Education for the district in which the proposed allot- - 
ment is situated for a report covering such information as he may — 
have in. “regard to the allotment, and particularly yee” the — 


: following points: 


(a) The dosaton: - ‘the. land, it necessary, to. furnish. a more ee 


accurate description than: given in the application. © os 
 (6)-The special ey of the tract, either for agricultural uses or ee 


- fishing | rounds. | 


(c): What, if: any, residence has been maintained on. the tract by 


the applicant. oe die 2 ate ae ey 
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EN ‘The value and hdeacher of all pres ian Bhevedne. | 

e) The fitness of the land as a permanent home for the allottee. 
4 f) The competency of the applicant to manage his own affairs. 
(g) The presence or absence of any adverse claims and, at any 


o3.e such. claims exist, a description thereof. 


—.. (hk) The proximity of the claim. applied for to. other claims under 7 
said act of May 17,1906. : 

- (zt) Such other information as may serve to aid: in determining we 

’ whether the application should be allowed, either in whole or in. 


oe 7 part, together with his recommendation as to ‘the proper, action] In the ~ | 
... premises. | 


8. Upon receipt of favorable reports from the- chief of Feld: divi: 7 
. ‘sion - and district superintendent covering allotment: applications 

hereafter filed, embracing lands covered by the public. survey, the | 
register and receiver may, all else being regular, and no valid ob- — 
jections thereto being apparent, allow the same, notice of See by - 


. a special letter, reading substantially as follows: 


Your: application under the act of May 7, 1906. (34 Stat. 197 y, No. 
for. tT ——_,, has been placed of record in this office and forwarded’ e 





"e: to the General. Land Office. 


‘This action segregates the land from the public domain, and no bothby appli 
cation can be. allowed therefor or per ement rights attach ge Cee life. a . 


_ this application ; 


~ should: be given to the applicant. iaiedi sea? upon fee issuance ~ ; 
of said notice copy thereof, appropriately marked, should be for-- 


warded to each, the district superintendent, and the- Commissioner of. | 


_the eneral Land Office. 
~ 9, Upon the receipt of the report of the aisisiee superintendent, ; 


_ in case of an application for unsurveyed land, the chief of field divi-. 


~ sion will, if in his judgment the report is sufficient, furnish or cause. 


tobe furnished by a special agent, as soon as may be. convenient, 
and with as little expense to the Government as possible, and, ex- . 


cept in the matter of furnishing and installing the listing deserip- 7 
_ tion monuments, without expense to the applicant, a listiitg des¢rip-_ 


- tion of the tract applied for. As basis: for this listing description 


the land should be marked with substantial corners, properly in-— 
stalled and witnessed, uniformly marked and, except as provided: — 
for in paragraph 12 hereof, corner No. 1 thereof tied to the tiearest. 


_~ location or. mineral monument’ or corner of the public-land survey 
or other -official patented survey if within a. reasonable « distance. 
- The listing description must show that the land is being taken in 


- rectangular form-and with true- cardinal courses as near. as they : 


--s. gan be determined. 


» One of the aforesaid corners, ein corner Sot: Ae. L may — 
- be tied to the official survey of an approved allotment which. has been 


- properly tied to some established. survey monument - or corner of | 
the public-land survey. 


_. 10. Except for the protection of preference Tightxe eaaied: by 7 
“actual occupancy, the land applied for must be taken by the appli-— 


-.-cant-in rectangular form, if practicable, and when’ doing the work | 


the basis of the afor esaid listing description, the special agent must. 


oa -do such work in such form, if practicable, and the lines of his said — 


work follow the true cardinal points as nearly as they may be de- 
termined, unless one or more of the boundaries be a navigable or | 


= 


1 BOT = y "DECISIONS RELATING TO THE PUBLIC LANDS, a a Bote 


oS ania oi stream, and, except in cases. of pr erence oh ace 


- quired by actual occupancy, no application under said act will be ~~ ee 


- _ favorably considered which embraces tracts of land’ situate upon : 


- both sides of a salmon stream or navigable or: meanderable body - 


of water. The land must be nonmineral in character, and no claim’ 
whatever may include in excess of 160 acres. of such land. | 

11. Where the above referred to corner. post is not tied to a corner» 
of the public survey, but is tied to a location | or mineral monumerit 
_or one of the official surveys referred to in paragraph 9 hereof, the 


“agent’s returns should contain a description of the location or min= — | 
eral monument to which the corner, preferably corner No. 1, of the ~ 


involved land is-tied, by giving its latitude and longitude,’ ‘and its 
position with reference to rivers, creeks, mountains or mountain: | 
peaks, towns, or other permanent topographical points: or natural - 
_ objects or monuments, giving the distances and directions as nearly: 
_accurate as possible, especially with. reference to any well-known 


- trail to a town or mining camp, or to a river or mountain: appearing 


| ‘upon the map of Alaska; which description shall Be! in one afor e- om, 
said returns. — ~ 
‘Where the corner post, preferably: No. t, is oe to ‘one of ake 


~~ official surveys mentioned in paragraph 9 hereof the location of ~~ 
such post corner with relation to the other monuments of the in-. — 
volved land and. the relation of such post to the mineral monument 


_. to-which the same is tied should be given, together with the other 
data enumerated in this paragraph concerning the description and : 
position. of. the mineral monument. : 
_. The description of such monuments should be Mined from the 


7 surveyor g general.and appear in a paragraph of the returns separate _ . 


. .from the description of the courses and. distances: herein peo : 
: to be furnished by the agent. sigs 7 
12. In case the land is ‘situated beyond a reasonable distunes fr om 


a corner of the public survey or location or mineral monument or — | 
other. survey mentioned in paragraph 9 hereof the location of the — 


_, land with reference to known rivers, creeks, mountains, towns, trails, © 


- mining camps, or other permanent ‘topographic features or natural | 


objects or permanent monuments: may and should be shown: in the . 


special agent’s above- mentioned work and in his:returns and be.de- | 


picted on the map of the section of Alaska in which the allotment | 

| 1S situated, which should.accompany his sald returns. © " 

13. The ‘special agent will after the service aforesaid shall Have 
been. performed by him make report thereof to the chier ‘of field 


-- division. 


This report in sextuplicate should be. typewritten,. cover all the 


field work done in. the acquisition of and ‘as basis for -the forego- - — 


ing listing description, and contain such a description of the involved 
land and report of the work done in connection with obtaining the: 
listing description as will enable the Government and all parties. 
interested to readily ascertain the location of said: land from -said 
report, even though.all visible marks.or other physical evidence of — 
— the boundaries may have been entirely obliterated. The report 
should be accompanied bya sketch, signed-and dated by the special. - 
agent, depicting the boundaries of the land and the position of same. 


with relation. to well- ‘Tnown natur al and other oles the oo a: 


ei f : 
ae 
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and deseription: oF which should be felly and accurately stated in 
' the agent’s returns, 
The returns and sketch or. diagram above referred to should each 
_ bear the same date of approval. . | 


14. Immediately upon receipt : of the above report and diagram - 


- from the special agent the chief of field division will, if he approves 


.. the same, transmit three copies thereof to the register. and receiver. 


within. whose land ‘district the Ss are situated and one. Copy... 


. thereof to the surveyor-general. - 


15. The surveyor general will upon receipt. ‘of the. report and 
sketch note same in a book to be kept for such purpose and, where _ 
oO sracticable, note ihe location of the land on the district sheets of. 
his office in pencil until such time as an official survey thereof shall — 
. be ordered or final disposition. is made of the allotment adverse to . 
the applicant. Information concerning the status of the allotment - 


. application may be obtained by the surveyor general from the proper 
local land officers. ..The chief of field division is also directed in 


_ those cases where he approves the returns aforesaid made by the — 
special agent to amend over his signature the allotment application | 


'- to conform with the description of the land referred to in said 


returns as furnished by the special agent’s report and forward said 


| =a application thus amended and conformed to the General Land Office 


properly indorsed so as to.show the changes in description therein 


and the date when made. The original report or returns made by 


the special agent should be forwarded. by the chief of field division. 7 
to the General Land Office at the same time the allotment application 


| a amended and conformed as hereinbefore directed: is forwarded. He 
_., will retain in his files the remaining carbon copy of said returns. 


_ The report of the district superintendent, approved by the chief ce 


— _ field division in cases where the same meets with his approval, should. 


also be transmitted tothe General Land Office at the same time the 


| “amended application is forwarded as hereinbefore directed, together | 


~with such suggestions: as. to the application as. may seem to him 


, appropriate. — | : 
16. ‘The directions Mera onlaed relative to listing deseripicie i 


7 pursuant to field work done by special agents of the lands applied — 


7 for by an Indian or Eskimo are hereby made applicable, as far as _ 


appropriate, to those applications which have already been filed, have - 
not been officially surveyed or approved by the department, and 
which are not in condition to be eee to the department. for 


ao approval, 


1%, The register and ‘receiver, as soon as they shall have pessoa 
~ the aforesaid copies of. diagrams and: notes from the chief of ‘field 
: division, will appropriately note their records so as to show the 
location, as shown. by the listing description aforesaid, of the lands” 
~ applied for. | 

— 18. Upon: making ie notations required by naraeraph 17 eieote 
go as to further conform the: application to the-description thus fur- 


_- nished by the chief of field division, the register and receiver will | 
. relieve the application from suspension ¢ and place the same, as thus — 
amended, of record, all else being regular, immediately’ reporting..to 


~ this office by special letter their action in the premises and the date. 
thereof. Notice of the above action of the local land officers should | 
~-also be given, in writing, to the applicant and to the district super- 
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_ intendent of the United States Bureau of Education for the district © | 
In which the land thus applied: for is situated, and.each, the said .— 
. applicant and the said superintendent, should be furnished’ witha 
copy of the returns or listing description, including diagram, fur- 
 -nished to the register and receiver by the chief of field division as” 


aforesaid. The copy: of the special agent’s notes furnished the: reg- 


_. ister and receiver by the chief of the field division should be retained ~~ 
by them until the application is finally disposed of, whereupon same. 
~~“ should be forwarded by special letter to the General Land Office, with = = > 


“appropriate remarks... 


19. The removal of the suspension aforesaid, amendment of the 


es application in the manner and: particulars heretofore and herein- 
after referred to, and placing of applications of record do not. neces-._ 


sarily mean that the applications for allotment: willbe approved. _ 


The indicated action simply further segregates and continues to seg- 
_ vegate the land from: subsequent conflicting applications therefor 
- until the Secretary of the Interior, in his discretion, decides either to 


ee ee ee ee. ie a 


20. Except in cases of surveys already ma 


| | e and approved pursu- 
ant to prior regulations and authorizations, and which are free from. — 
- ‘objections, and also, except in special cases, where special instructions 
. for the survey of the unsurveyed land applied for are issued, it shall 
-be the duty of the register and receiver, upon the filing of the town- | 
ship plat in their office and upon ascertaining, where necessary, from — 
-- the surveyor general whether his records (see par. 15, supra) disclose 


any allotment. applications within the township (and provided the | ’ : .. 
allotment application still stands of-record in their office), to notify — 


the applicant and the said superintendent thereof, each by registered. _ 


letter, and to require the adjustment of the claim to the public survey _ an 


within. 90 days. ~ 


In default. of action by the. parties: notified, the register ‘and fe we 
ceiver will promptly, and as accurately as the records will permit, © 
adjust .the claim to the public-land survey and report their action = 


to the General Land Office. _ 


~ The-said adjustment shall’ embrace such subdivisions and. parts - 


“of subdivisions as shall include all of the applicant’s improvements =~ a 


and possessions, if possible. . ee ee ee ere 
91. Tf the. Commissioner. of the General Land Office, upon the. 

entire record submitted, shall find the aaa meritorious, In 

. whole or in part, he will, not earlier than five years. from and after 

_ the date when the said application shall have been adjusted to the 

- public-land survey, unless otherwise directed, submit the same to the" 

- Secretary of the Interior for his approval. In special cases, how-. 


ever, and without being specially directed: so to do, the commis- a . 


- sioner may, if upon the entire record submitted he shall find the - 
_ application meritorious, in whole or in part, submit the same tothe ~ 
Secretary of the Interior for his approval as aforesaid, and if so — 
approved, special instructions for the survey thereof will then issue — 


_ in accordance with the terms of the approval. Where:such special = 
cases are taken up, considered, submitted, and approved, and special |. 


instructions for their survey are‘issued in accordance with the terms 


of the approval, such cases or allotments shall be subject to the same - | 


_ requirements as to methods of survey, cardinal courses, and per- 
~ manent markings of boundaries, except. for the protection of pref- 
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is érence e rights acquit -ed by: actual. occupancy, as land. er under : 


_ United States laws in Alaska. in general, in accordance with the 


ane instructions governing lands thus: surveyed. 


. +: 99, Allotment ‘applications hereafter filed ce inndé. eee | 
by the public survey and allowed by the local land officers will also _ 
-not:be: submitted to the Secretary of the Interior for his approval — 


pee earlier than five years from the date of their allowance by the register - 
oe and receiver as aforesaid, and not then until the hereinbefore referred... 
~ .to reports shall have first been made to the Commissioner of the 


| General Land Office... 3 

93. A schedule of all approved allotments shall be ent of record 
in the General Land Office; and, as the act makes no provisions for © 

a patent, a certificate will issue ‘showing the approval of the allot- | 
-ment (and the survey. thereof, aa surveyed) - or. “delivery: to the - 


- allottee. 


24, Hereafter the register and recelver will require. ‘each Ne . 
| wpolying to enter or in any manner acquire title to any lands under 
any laws of the United States, except the homestead law, to file a_ 


--@orroborated affidavit to the effect that none of the lands covered by 


his application are embraced in any pending application for an _ 


allotment under this act or in any pending allotment, and that no _ 


part of such lands is in the-bona fide legal possession. of or is occu . 


ao pied by any Indian or native except the applicant. . Persons. applying 


- for the right to cut timber under section. 11, act. of May 14, 1898 _— 
(30 Stat.. 414), may, however, substitute for the corroborated affi- 


. ~° davit a statement signed by the applicant. and duly attested by two — 
Eas witnesses; setting forth the above facts. a 


25. If.the report hereinbefore mentioned of the distace ‘superin- | 


- : tendent to the chief of field division does not- fully cover all: the ‘facts, 


- the chief of field division will either return it to the district: super- | 


-intendent for further information or direct an investigation by a 
- special agent of his office, as inhis judgment may be deemed best; and, 


moreover, whether he approves or disapproves the recommendations ; 
made in the report of the district superintendent, he will transmit 
same: to the Commissioner of. the General Land Office with such 


tae suggestions as to the application as may seem to him appropriate, ee 


-  26..Appropriate forms for the use of applicants under this" act 
| have been prepared: — . 

- 1 QT; Eixcept as. herein provided ‘for, all regulations under said act | 

: a ; of sees 1, 1906, in conflict. herewith are hereby EOVORC Es es 


SPECIAL AFFIDAVIT. 


“The: ‘Tepistor aad receiver. will require . each person applying toe : 


enter or in any manner acquire title to any of the lands‘in Alaska, — 


under any law of the United States, “except. the homestead law. (the 
rights of the Indians being protected by the statement in the regular 


a homestead affidavit that the lands are not occupied and improved. by — 
-. any Indian),” to file a corroborated affidavit to the effect that none of“ 


‘the lands covered by his application are embraced in any pending — 


ap lication. for an allotment under the act of May 17, 1906. (84 Stat. 
197), or in any pending allotment; that no part of said land was at 
the date of the location of the land claimed under the mining law 


occupied or claimed by any ‘Indian, whose eecupenty or claim e ex- 


—_ 
. 





j ae on: ‘the aie ot the acts granting to natives of Alaska. the: right | 

to hold land used, occupied, or claimed: by them (acts of Congressof 
May 17,1884, 23° ‘Stat. 24, and June 6, 1900, 31 Stat. 380), and had® 
been continued. down to and including date of location; that such 

- Jand isin. the bona fide legal possession of the applicant; and that 2°) 

no patt of such land is.in the: bona fide eer! Daas Ok Or 8a 4% 

o ne by any: Indian or native. 7 ae age 


yes ee | - MISSION CLAIMS, ee 
“The ace of Sane 6, 1900 (31 Stat. 330), section O77. : evaded a 


_ The Indians or ‘persons conducting schools or. missions in: the. district 4 shall. oe | 
not be disturbed in. the possession of any lands ‘now. actually in their use and 
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~ occupation, and the land at any station not. exceeding six hundred and forty — i. 


_. acres, occupied as mission stations.among the Indian tribes in the section, 
. With. the. improvements. thereon. erected by or. for such societies,.Shall- be-con- | 
-- tinued in the oeccupancy:of the several religious. societies to which the mission- 
ary stations respectively. belong, and the Secretary of the Interior is hereby | 
directed to have such lands surveyed in compact form as nearly as practicable 


and patents issued for the. same to’ the Several societies to which they belong, 


but nothing: contained: in this act shall be construed: to ‘put in. fone in ne dis-- 


trict the general land laws. of the United States. 


Under. the terms. of. said act. any organized eee eceicty that ; 
“was maintaining a missionary:station in the Territory of Alaska on ~ 


' June 6, 1900, may apply to the surveyor general of Alaska for the 


survey ‘of the land so occupied. _ 
The application should be made by the duly authorized representa 


tive of the society, whose authority to act should appear. 


If the society 18 incorporated, evidence of the incorporation. should 3 


be furnished, and application should be made in the corporate name 


of the society ; if not incorporated, the nature of the association and: 
its formation and’ purpose should.:be set out, and the application — 


should be made in the name of three or more trustees, as such, all of 


- whom must be members of the association or organization. 
+The application for survey must describe as specifically as ‘possible. | 

the location of the'claim; in connection with surrounding monuments _ 

or objects, so that it: may ‘be readily identified, and must be accom- — 
panied with proof, which may consist of affidavits duly: per ones | 


by two witnesses, showing: aa 
1. The actual use of the land or: missionary purposes and ‘that a 


| embraces the improvements of the applicant. society or organization. — 


2. The date when the land was first SO occupied: and the ‘extent pane os 


" char acter of the occupation. 


8. The character. and value of the improvements. 


4, That no portion of the land is: held adversely to ) the society Pe 


7 _ under rights of prior. inception. 


The survey will include only oe renee taken i ina ‘compact. fon | ; ‘a 


as were actually used and occupied for missionary purposes June 6, 7 
~ 1900, not to exceed in any instance 640 acres, and the area will not be 


Z et extended to embrace lands taken after that date. . — 
When the survey has been made and accepted,: in secondanes with : 


isting practice governing the survey of sites for trade and manu- 
_ facturing purposes, certified copies of the field notes and plat with = |. 
bat the. onguiel ie must, be filed in Une local Jand office, ous the 
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| ; tepinter mil neon issue the proper ae ae. Tn. the ment : 
_ applications. for surveys have been filed with the surveyor general — 
- without the required ape such Pryor must be furnished before the 


perc of patent. . | ee, 


PARKS AND CEMETERIES FOR CITIES AND TOWNS. 


; The act of Congress approved September 30, 1890 (26 Stat. +509), : 
_-mnade the following provisions for the ‘purchase of ae and ceme=~.. 
teries : | eas 


‘That. incorporated cities:and: towns: shall have. the right,:- under: rules aa. regu-, | 
“iseious prescribed by the Secretary of the Interior, to purchase for cemetery 


oe and park purposes not exceeding one quarter section of: public: lands not re-. : 
- gerved for public use, such: larids to be within three miles of such-cities or — 
towns: Provided,, That when: such city or town is situated within a mining — 


. district the land proposed to be taken: under this. act shall be: considered. as . 

.. Inineral lands, and patent to such land shall not authorize such. city or town.to 
-extract mineral therefrom, but all stich-mineral shall be reserved. to aid United 
States, and such reservation shall be entered in such patent.” : - 


“This. act is held applicable to the. Territory of Apacs (city of 


| : pee 36 L. D. 264). 


‘The right of entry nmder- said - act 1s restricted to. incorporated 
~ cities and towns, and such cities and towns are. allowed to make en- | 


tries of tracts: of. unreserved and* unappropriated. public land, by » 
' . Government subdivisions, not exceeding a quarter section in area, all - 


of which must lie within 3 miles of the corporate: limits of the city 


a7 or town for which the entries are made. 


Where on unsurveyed land—l the public surveys ‘have: not been 
| extended over the lands sought by any city or town under the provi-. 


sions of gaid act, it will ‘first be necessary for the proper corpcrate . 


| authority to apply to the surveyor general for.a special survey of. 
_ the exterior lines of such tract, the cost of which will be paid out 


of the current appropriation for « surveying the public lands.” © 


Application and proof —An application for the purposes indicated 


herein can: only be made by:the municipal authorities of an incor- 


- porated city or town; and in all cases the entries will be made and 


patents issued to the municipality. in its corporate name, for the 


specific purpose or. purposes. mentioned in'said act: _ 7 
~~ The land must be paid for at the Government price per. acre, after a 
_ proof has been furnished satisfactorily showing— 
First. Thirty days’ publication of notice of intention® to. make | 


3 entry, in the same manner as in homestead and other cases.. 


“Second. The official character and authority of the officer or officers 
- making the entry. . as 
_ Third. A. certificate of the. ‘officer having eustody of tie ‘pecord of 
| ‘incorporation, setting forth the fact and date of incorporation of the 
city or town by which entry 1s to.be made, and the extent and location | 


of its corporate limits. 


. Fourth. The tesetimony of the applicant and fro: published ies 
nesses to the effect that the land applied for is vacant and unappro- 


: priated by any other party, and as to whether. the same is either : 


mineral in character. or located. within an organized mining district ~ 


or within a mining region. | 


Fifth. In case. the and applied. for is described by. meee and - 
bounds, as established by a special ue) of the Ss that: the ie 


wv. 
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_cant and two of the: published witnesses have testified from eee ; 
‘knowledge obtained by observation:and measurements that the land 


to be entered i is wholly within 3 miles of the corporate limits of the” aie 


city or town: for which entry is to be made. : 
Certificates—Where the proof shows that’ the land ; is mineral in 
character, located in a mining district, or is within a region known 


as mineral lands, the ea of entry, shall contain the Smee . 


__ proviso: 


Pr ovided, That: no “title: *atiall be Werebse dequived - 4s any mineral. ‘deposits S Syger 2 


‘within the limits of the above-described tract of land, all such ae therein oe 
being: reserved as the pr operty of the United States. | } | 


CEMETERIES | ADQUIRED BY ASSOCIATIONS oR PRIVATE con. 
Oe PORATIONS. _ | 


rhe we of- Cae approved March. i, 1907. (384 Stat. 1052), | 
"authorizes acquisition of title for cemetery purposes as follows : 


That the Secretary. of the Interior be, and -he is hereby; authorized to. sell - 

and convey to. any religious or fraternal association, or private corporation, 
empowered by the laws. under which such corporation or association is organ-. 
ized. or incorporated to hold real estate for cemetery purposes, not to exceed 


eighty acres’of any unappropriated nonmineral public lands of the United | 


“States for cemetery purposes, upon the payment ‘therefor. by such corpora: 
tion or association of the sum of not less than one dollar and tweny-five cents. 
per acre: Provided,. That title to-any land disposed of under the provisions of 
this act shall revert. to the United States, should the land or any ‘part, thereof ~— 
“be sold or cease to be used for the: purpose: herein aaa i 


This act is applicable. to Alaska. 


Who may enter-—The right to at wn public end for Seated : . 


_ purposes is limited to religious, fraternal, and. private corporations - 
or associations, empowered - to ‘hold real estate for cemetery pur- - 
poses. by the laws under which they are organized. Such corpora- 
tion or association shall. be allowed to make but one entry of not | 
more than 80 acres of contiguous tracts by Government. subdivisions 


° of nonmineral, unreserved, and unappropriated public land. | ae 
Where on unsurveyed land.—If the public surveys have not been 


extended over the land so sought to be entered, the corporation or 

association should apply to the surveyor general for a. special survey 

of the exterior lines-of the tract desired, the cost of which will be 

- paid: out of the current appropriation, for ‘ | “BHEVEYINE. the os 

lands.” | 
“The proof. rust. satisfactorily show: 


‘First. Thirty. days’ publication of notice of intention to ‘anal ; a 


_ entry, in the same manner as in homestead and other cases. 7 
Second. The official character of the officer or officers applying « on. 
behalf of the association or corporation to make the entry, and his 


or their express. authority to. do SO conferred by action of the asso-— _ 


ciation or. corporation. i 
‘Third. A copy of the record, feorated by the tice having chaeee 


“thereof, showing the due incorporation: and organization and date _ 
‘thereof of the association or corporation and its location and address. _ 


~The law. under which it is organized. and by which it derives its | 
authority to hold real estate for cemetery purposes must also be cited. 
_. Fourth. That the land applied for is nonmineral, vacant, and-un- | 
3 ee appropriated public land, which-must be shown by ‘the testimony of | 
. the Fo te and two of the advertised witnesses. 
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aoe "Price —The land ae be paid for at ae price per acre. as. ehall : 
_ be determined. by the Commissioner of the.General Land Office, 1 pro- 

: vided that in no case shall the price be less than $1.25 per acre. : 
~- Entries under this act must issue to the association or: corporation Je 
in its corporate name, and the granting clause in the certificate should - 


ot state that the patent’to be issued for the tract described is“ for ceme- 
. tery purposes, subject to reversion.‘ to the United States should the — 


land or any part thereof be sold or cease to be used for the purpose *. - 
in said act provided.” Inasmuch, however, as the commissioner of — 
this office determines the amount of the purchase price under the. 
existing conditions in each particular case, the register and receiver 
_ will, when proof is made to their satisfaction, immediately forward 
such proof to this office with their recommendation thereon without | 


| ‘3 issuing the final-papers. If this office finds the proof satisfactory, — 
-. the commissioner will fix the purchase price, and the local officers — 
~ will, on being notified thereof and no objection : appearing thereto in 


their office, notify the applicant of the amount required and allow — 
him 30 days from service of such notice to pay such ee Soe 
Z and. on. ‘Teceipt thereof the entry will be issued. 


is ‘SALE AND USE OF TIMBER UPON PUBLIC LANDS 
“Section 11, act of May 14, 1898 (30 Stat. 414), provides: 


Sne. 11. That the Seer etary of the Interior, under such. rulés and eitations® 


a as he may prescribe, may cause to be appraised the timber or any part thereof 


. upon public lands in the District. of Alaska, and may from time to time sell - 
go much thereof as he may deem proper for not less than. the-appraised value 
thereof, in such.quantities to each purchaser as he shall prescribe, to be used 

~ in the District of Alaska, but: not for export therefrom; And such sales shall 
-at all times: be. limited to. actual necessities for. consumption in: the. District . 


7 | _from year to year, and. payment for such timber ‘shall be made to the receiver - 
of. public moneys of the local: land office of the land: -district in. which said _ 


‘timber may be sold, under such rules and regulations as the Secretary of the 


_- Interior may prescribe,. and the moneys arising therefrom shall be accounted, 
_ for by the receiver of such land office. to the Commissioner of the General 
“- Land Office in a separate account, and shall be covered into the Treasury. 


The Secretary of the Interior may. permit, under regulations to be prescribed — 

_ by- him, the use of timber. found upon the public. lands in said District of 

Alaska by actual settlers, residents, individual miners, and prospectors for | 

- minerals, for. firewood, -fencing,. buildings, mining, prospecting, and for do- | 

j mestic purposes, as may setae be needed by such pore ‘for such pur: 
poses, 


The act hationizes the Secretary of the {iteties (a) to sell je 7 
to individuals, associations, and corporations, and (6) to permit the 


. free use of timber by actual settlers, residents, individual miners, - “s 


| and | prospectors. for minerals, for firewood, "fencing, buildings 
_Inining, “prospecting, and for domestic purposes. ‘The act-has rae. 


_ erence only to timber upon vacant, unreserved public lands, outside 


_ of the limits of national forests, and does not permit of the export- 
- ing of the timber.out of the Territory of Alaska. ‘ The free- “use privi- au 
~ lege is not extended to associations and corporations. see 
“Pursuant to the authority conferred upon him, the. Secretary of 
‘the Interior has ‘caused. the following rules: and ‘regulations to be = 


promulgated: 
1. Limited free use by settlers, ete. -“Peteotis designated in the” 


last sentence of section 11, act of May 14, 1898, may go upon the - 


| os vacant, unreserved public lands and take in amount not exceeding 
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a total of 100 000 feet, Aboard measure, or 200 cords, 3 in. any one ie 
~endar year, in saw. logs, piling, cordwood,. or other timber, the aggre- 
gate of either of which amount may be. taken either in whole in | 

any one of the. above classes of timber or in part: of one. kind. and - 


dn part another. kind or in other. kinds, and where a cord is the | x | 


. unit of measure it shall -be estimated, in relation. with saw. timber, - 


in the ratio of 500 feet, board measure, per cord. Where such. per- 
_--Sons are unable to take such timber. in person, they may employ” 
a servant or agent to procure the timber. for them. -The uses of the 
timber must be confined to the uses specified in. the act. The taking 
of timber free of charge for sale and. speculation i is not authorized. 
Persons who desire to exercise the privileges extended to them in 
this section. are not required to file applications as. provided here- 
- inafter; but in order that future:complications may be avoided, they. 
must) notify the Chief of the Alaskan Field Division, Juneau, 
ae Alaska, or the special agent in. charge: of timber investigations in. 


the district in which the timber is to be cut, by registered letter, of < 


_ their intention to. procure timber under the: Tree-use. clause. Each. 

applicant should set’ forth: in“his notice the kind and quantity of 
timber which is to be cut and the use for which. it is to be cut and a 

_deseription. of the land on which said cutting is to be done by town-.. 


‘ship and-range and by section and sectional subdivisions thereof, if -— a 


it be surveyéd, or by natural objects by which it-may be identified - 
if it be. unsurveyed. A blank form of notice, (Form 4-023 f) has~ 


. been prepared and may be obtained free of charge. upon request 


~~ from the chief of field division or from the special agents. stationed — 
in Alaska. ; 
2. Sales of timber. —Timber. upon the vacant, unreserved public: 
fens outside of the limits of national. forests, will be sold.in such 
| quantities. as are acutally needed and-as will be used from year to 


-year.. Sales are not limited to residents of Alaska, but may be made — 
to any inclividual, association, or corporation, provided. that the tim- — 


ber is not to be. exported from the: ‘Territory, except birch timber _ 
- and: pulp wood. 

Yon Applications. for purchase—Place to file—Contents es : 
to. purchase timber must file with the receiver of the United States | 
-Jand office. for the. district. wherein the lands to be-cut over are. 
- situated applications in: the form. prescribed by the Commissioner 
_ of the General Land Office (Form 4-023). -Blank forms may be ob- 
--tained free of charge from the local nited States. land offices. at 


~. Juneau, Fairbanks, and Nome, or from the ‘special agents of the 


‘General Land Office: or from the. United States commissioners sta- 
tioned in Alaska, or from the General Land Office, Washington, _ 
D.C. Every applicant should read. carefully the printed statements 
and conditions in the application. before attaching signature thereto, 
~-gince he will be held responsible for subscribing to statements as true 
which he-knows or ought: to know to be untrue. Before executing an 
__ application, an applicant should, if in doubt, ascertain that the lands. : 
‘from which he desires to cut timber are subject to the provisions of — 
_the act. The following information must. be incorporated in every » 
apy lication i in the blank spaces provided for the purpose: ; 
(a) Name or names, post-office address, residence, and business 


— P occupation of the applicant or applicants who apply to purchase tim: oo 
ee (0). the amount In board feet, linear feet, ‘or r cord unit ore meas- 
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urement ‘of timber it is desired to purchase; (e)- the approximate | 


_ area of the land on which the timber is located; (d) a.description by 


legal ‘subdivision, if surveyed, or by metes and bounds with -refer- _ 
. ence to Some permanent natural landmark, if unsurveyed, of the land - 

_ -from which the timber is desired to‘be cut; (e) the proposed use of | 
_ the timber and the place where it is to be used; (f) the amount:of . , 


*e, : - money deposited with the application and the form; that is, whether — | 


in. cash, certified check, or postal.money order. Each application | 
must be duly witnessed by two witnesses. EE yay oe 


4, Posting notice on the land.—After transmitting his application 
to the receiver, the applicant shall, before commencing to cut the | 
‘timber applied for, post a notice (Form 4-028c), which will be fur- 
_ nished with the application, in some conspicuous place on the land ~ 


_ from which the timber is proposed to be cut, describing the land,. — 


and designating the amount and kind of timber that has been ap- — 


plied for and the date on or before which the cutting must be com- ~ 
pleted. Unless the timber is. cut.and prepared for removal within _ 


am 2 timber has been sold. 


-. one year from the date of the filing of the application all rights ~— 


thereunder will be forfeited. The application contains a statement 


to the effect that this requirement will be fulfilled, and neglect on the _ 


_ part of the applicant to fulfill it will be deemed a sufficient ground _ 
for revocation’ of the right to cut and remove any timber under . 
_ the application. The description in the notice should be identical 

_. with the description in the application... This requirement has been _ 
.. ‘adopted in order that others who may desire to- file applications to 
_. purchase timber or to enter the lands. may have notice that’ the — 


«5, Minimum price for which timber will be sold—Payment—All _ 

timber will be sold hereunder at a reasonable stumpage value. The — 
_ following rates have been fixed as. the minimum rates for- which 
_ the various kinds of timber will be sold: $1 per 1,000 feet b. m. for 
‘Sitka spruce, hemlock, and red cedar; $2.50 per 1,000 feet b. m. for. 
_ yellow cedar; one-half cent per linear foot for piling 50 feet.or less in. ~ 
- length up to a top diameter of-7 inches; three-fourths cent per linear 


foot for piling between 50 and 80 feet in length up to a top diameter — 


--of 8 inches; 1 cent per linear foot for piling over 80 feet in length up 
to a top'diameter of 8 inches; 50 cents per cord for shingle bolts and 


a cooperage stock; 25 cents per cord for wood suitable only for fuel 
or mine lagging. A deposit in the sum of $50, in cash, postal money 


order, or certified check, where the stumpage value, at.the minimum . ; 
~ rate, of the material applied for equals or exceeds that amount, or in | 
a sum representing the full stumpage value, at the: minimum rate, 


where such value is less than $50, must: be made:as an evidence of ~ 


good faith at the time that the application is filed. Ifa permit shall _ 
afterwards be issued, the deposit will be applied to the purchase 

. “price of the timber.’ If the issuance of a permit shall be denied and — 
no timber shall have been cut under the application,.the amount . 
~ deposited by the applicant will be returned:‘to him. «©: °° 0) 


4 


After an’ application is allowed the timber to be sold thereunder 


will be appraised by a special agent of the General Land Office, and. 


after appraisal said special agent will collect the appraised amount _ 
in excess of the sum originally deposited in cash, postal money order, — 


ae or certified check and give to the applicant a memorandum receipt _ 
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a 


- for i payment: shieh receipt should be preserved by the applitant, | 

- until he receives the receiver’s official receipt therefor. The special . 
agent will deposit all such moneys, postal money orders, or certified .. _ 
| checks: with the receiver. of public moneys. Official receipts. will be 
issued by the receiver. for all payments made by applicants. Ali — 

. postal money orders must. be made payable to the order of the-re- 
ceiver and must be drawn on. the post office where the office of the 
receiver is located. Certified checks must be: drawn in favor of the — 
-~Teceiver on national or State banks or trust companies located in the: 

same city” as the depositary with which the deposits are to be. 

' made, or upon such “ out- of-town” banks, the certified checks of — 

_- which can be cashed by the receiver without cost to the Government. 
Remittances tendered in any other form than the above-mentioned — 
forms can not be accepted. Postal money orders and certified checks 


are not to be held as payment for uumber: until the same are converted 
into cash~by the receiver. 


6. When cutting and removal mary begin. —As. soon as oe appli- o ae oe 
cant has filed his application with the receiver, made the'requisite — 
initial deposit, and posted notice on the land, he may begin to cut. 

and prepare: for removal the timber applied for. As soon aS prac-.- 
_.ticable after the filing of an application, a field investigation and 
appraisal will be made by a special agent of the General Land. 
Office. After such investigation and appraisal shall have been made, 
and after the applicant has paid to the special agent the excess 
_ stumpage value, over and above the sum originally deposited, where 
there is such excess, the special agent will issue a permit (Form 

: 4-023 b), unless he finds that a permit ought not be issued, author-. 
izing the applicant to remove the timber. If for any reason the 

- special agent is unable to make the investigation and appraisal — 


- within 60. days after the filing of an application, he will,.if he 


_ knows of no objection, issue a permit (Form 4-028 b), and the ap- | 


- plicant.may then remove the timber, provided that he shall first 


- transmit to the receiver the excess stumpage value over and. above | 


fe the sum originally deposited, where there is such excess. 
%. Limitations upon rights acquired under permission to out 


inber ——The permission to cut shall not give the applicant. the exX- ; 


elusive right to cut timber from.the lands embraced in his applica- 
~ tion as: against any person entitled to the free use of timber under 
the provisions of the act, unless the area described in the application 


_ is limited to 40 acres and, if the lands be. unsurveyed, the boundaries 
. thereof: are: blazed or otherwise: marked by him sufficiently to be © 
identified. The cutting: of immature timber will not be permitted _ 
under these rules and regulations. The timber authorized to be cut - 


under these rules and regulations must be cut and prepared for: re- 
-moval within one year from the date of the filing of the. application. 


Sales of timber will not be authorized unless there is ‘a necessity for 
the use of the timber within. two eer from the date of. the authoriza~ Sour 


tion to cut. 


8. Limitations with refer ence to wreé—E. noeptions With deawale fae 
_ have been made for various purposes from time to. time within the | 
~ Territory of Alaska since its purchase by the United States. These 
— rules and regulations are not applicable to the free use or purchase eee 
. of timber upon such withdrawn: areas, unless an exception be ae — 


li, 
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~ ‘in the order of withdrawal of it is evident from the spirit and intent - 
_of the withdrawal order that such exception was intended. By the ™ 


- act-of March 4, 1915 (88 Stat: 1214) sections 16 and 36 in each town- 
_ ship were granted to the Territory for.school purposes and section . 


$3 in each township in the Tanana Valley between parallels 64 and — 
65 degrees of north latitude, and between 145 and 152:degrees of west _ 
longitude, and sec. 6, T.1., R. 1 W.;:sec. 381, T. 1 N., R. 1 W.; sec. 1, 


|, Te 1S. R.2 W-.; and sec. 36, T. 1 N., R. 2 W., Fairbanks meridian, 
_ were reserved in ‘aid of the Territorial agricultural college and school . 
-. of mines when established by the Territorial Legislature... The-tim-.~~-. 
~. ber upon lands reserved for educational purposes will not be subject 
to disposition hereunder. Alaskan withdrawal No. 1, and Alaska | 
~ town-sites withdrawals Nos. 1 to 9, inclusive, have been amended so , 


as to permit of the use or purchase of timber within the area of ‘those. — 
withdrawals and the. Executive orders establishing Alaskan timber 


—_ reserve No. 1, pursuant to the act of March 12, 1914 (88 Stat. 305), | 


expressly state that such timber as shall not be needed by the Alaskan — 


engineering commission for.the construction of Alaskan Government- _ 


owned railroads, may be disposed of by the Secretary of the Interior. — 
Persons who desire to use or purchase timber on lands within. © 
Alaskan. timber reserve No. 1:should first inquire of the Alaskan © - 


engineering commission, Seward, Alaska, as to whether or not the _ 
_ ..° particular timber which they desire is needed by that commission, ° ~ 
~. and in the event that said timber is not so needed, applications may . 


be filed for the same in manner as hereinbefore provided. The ~ 
information to be supplied by the applicant in the fulfillment.:of | 
the requirement set forth in’subdivision (d) section 3 of these rules — 


-. . and regulations should contain statements to the effect that the 
_ timber. is upon lands within the timber reserve and that the engi-. 


7 neering commission will consent to its removal. ‘In such cases appli- 
~~ cations must be filed irrespective of whether the timber is to be pro- - 
. eured under the free-use. clause or under the purchase clause of - 

eutheere fo 8. Sosa ED Pa a, “Wap aa Me ee 
9. Indian and. Eskimo: claims and allotiments—Homestead and 


_.. mining claims.—All persons desiring to procure timber under these — 
rules and regulations must ascertain whether or not the lands from. 


which they desire to cit are embraced within any allotment approved _ 
to an Indian or Eskimo or within any pending application for such  — 


- allotment, or are-within. the bona fide legal possession of or occupied. 


_ by any Indian or Eskimo, and every timber application (Form 4-023) 


contains a statement to the effect that the lands described in the apphi-’. 
- cation are not within such areas, and said statement must be sub- — 


-. geribed. to by the applicant and be duly witnessed by two witnesses. — : 


- The cutting of timber on existing homestead, mining, or other claims 


_ is not authorized by these rules:and: regulations, but when a home- oo 
_ stead, mining, or other claim shall have been initiated subsequent. 
to the date of the filing of an application hereunder and posting of 


ecg notice, as required by paragraph 4,:‘such homestead, mining, or other . - 


hn claimant must take the claim, subject to the right of the timber . 
‘applicant to cut and remove from the lands described in the applica- _— 


the application, 


tion and notice the amount of timber purchased under. the terms of 
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(10. Free use. of timber fo or Army posts and offer. Yan ee 


 purposes.—Persons contracting with Government officials to furnish - ~~ 


_ firewood or timber for: United States Army posts or for other author- oF | 
_ ized governmental purposes may procure such firewood or témber 
from the vacant unreserved public lands free of charge, provided 


that the contracts.do not-include any charge. for the value of the 
_ firewood or timber. The filing of an. application is. not required, ° 
_ but it is advisable for contractors to. file applications in order that. 


future complications ‘with reference to charge of ‘trespass may be 


avoided; and.when applications are filed, the terms of the contract 
agreement, the use to which the timber is to be put, and-a statement - 
to the. effect that no charge is to be made for the stumpage value of 
the material should be incorporated therein, unless the:contract with 
the Government specifically states that no stumpage has been charged 
it will be presumed that a charge has been made and the contr poe . 
must pay beat for the wood. 


1905. (33. ‘Stat 628), authorizes: the jean of ae wood. or 


. wood pulp manufactured from timber in the. District. of Alaska. 9 © 
-- : Sales of timber for manufacture into this kind of mater tal will be ae 
es made under these rules and regulations. wn all 
18. Fire-killed and fire-damaged timber. —The ace of March. ne 
4918 (87 Stat. 1015), provides for the sale of public timber which — 
was killed or permanently or seriously damaged by forest fires which = 


occurred prior to the date of passage of said act. This provision is. - 
' .applicable to the Territory of Alaska. Separate instructions have 
~~ been. promulgated. and are contained in Circular No. 258 (42 L.D. °° 


~ 800). The disposition of this class of timber will also be made. under - 


these rules and regulations.. - 


18. Prévention against. peste SP pecaution. against gor est fires — - Sa 


The cutting of timber under these rules and regulations shall be done’ 


in such-a manner..as to prevent unnecessary waste. All trees shall 


be utilized to as low a:diameter in the tops as. possible, and stumps 
‘shall be cut as close to the ground as conditions will.permit. All 

brush, tops, lops, and other forest. débris made in felling and remov-.- ~ 
ing the timber shall be disposed of as best. adapted. to the protection — 


-! of “the remaining g erowth and in such manner as shall be prescribed 7 


by the special. agent. who has charge of the investigation. Every 


- precaution shall be taken to prevent. forest fires, and | persons taking 
timber hereunder shall assist in suppr essing such fires within the . 
areas covered by their applications. 

14. Heamination by special agents —At convenient times ‘dur ing 


cutting, or after any sale, the special agent will examine the lands 


cut over and submit: a report or reports “to the Commissioner of the 
General Land Office as to compliance with the terms of the sale, and 


if he finds that the cutting is being done in violation of the terms of 


sale he will immediately ‘stop the “cutting and report the matter for 
action. Special instructions have been issued for the guidance of 

the special agents who. are to appraise. timber and | supervise its cut : 
. ting and removal. - 7 
15. Prior circular superseded. —These rules and regulations. super- | 


“ade the rules and regulations of F aes 24, 1912, ‘contained in aan 


sl ‘Circular No. 85 (40'L. D.aT).. 


. BERCH TIMBER MAY BE EXPORTED. _ 


The act of June 5, 1920 (41 Stat. 874-917) making appropriations — 


_. for sundry. civil expenses of the Government, contained a provision 


a that “Hereafter birch timber may be exported from Alaska.” >. 


Serer It had been reported that there is considerable white-birch. timber, 
Which is a hardwood and.is valuable for the manufacture of furni- 
_ ture, flooring, and finishings, on some:of the public lands along and 
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near the line of the Government railroad in the Susitna Valley and... 


also in the Matanuska and Tanana :Valleys and in some of the small _ 
valleys along the coast.. The market in Alaska for this class of tim- — 
ber for manufacturing purposes has been extremely limited and such 


use as it has been-put to has chiefly been for fuel. The provision 


_ authorizing its exportation was enacted with the view to encouraging. 


the use of this class of timber for a more appropriate and. beneficial 
_ purpose, and such. timber may be: purchased under the following 
regulations: | oe : ; | oe ey 
(1) Sales of birch timber to be cut for export may. be made pur- 


suant to the procedure and under the conditions set forth in the rules | 
and regulations above set forth, where the quantities are such as will ~ 


be disposed of from year to year. This provision has particular 
reference to cases ‘where purchases are made by those who do not con- 
template large-scale production and expenditure of large sums of 
money for developing enterprises for the exportation of this class of 


~-. material. a ee a peee © 
(2) Sales of birch timber suitable for manufacturing purposes are 


hereby authorized in quantities, if found available, sufficient. to 


supply a mill or proposed mill for a period of as much as 10 years, 
when it is satisfactorily shown that the purchaser in good faith in- . 
tends to develop an enterprise for the cutting of this class of timber. 


for export from Alaska. The amount of timber that any one pur- 
chaser will be permitted to purchase under this provision. and’ the 


period of the contract will-be governed by the capacity of the mill. 


and the estimated quantity that it will be capable of producing dur- 
ing the period covered by the contract. of sale. When a 10 years’ 


supply is sold, the period within which the same must be cut (10 . 
_. years) will begin to run from the time that the contract of sale is © 
executed if the manufacturing plant has been built, or from the time - 


that the mill has been constructed and ready to begin operations, if 


it is to be built, but in no case will more than a two years’ deduction 
. be allowed for construction, and each.contract shall contain a provi-_ 


-sion that all rights acquired thereunder shall be forfeited if opera- 
tions have not been commenced within three years from the date of 


~ 


execution of the contract unless, upon satisfactory showing, the Sec- 


retary of the Interior shall, in his discretion, excuse the delay. 
Commencement of operations in this sense will be construed as a bona 
fide commencement of actual cutting of timber in quantity sufficient 


-to show that it is the purpose of the purchaser to fulfill the conditions 
of the contract and that it was not entered into merely for specu- 
_jative purposes. - ae ee oe ee ee 
(8) Applications to purchase birch timber pursuant.to the act of 
June 5, 1920, supra, must be filed in duplicate in the. United States. 
-:° land office for the district wherein the lands to be cut over are 

situated, and should show: (a) Name, post-office address, residence, — 


_ and business location of applicant; (6) amount or approximate _ 
amount: in board feet of timber that the applicant desires to pur- 
-’ chase; (ec) a description by legal subdivision or subdivisions, if sur- __ 
veyed, or by metes and bounds with reference to some permanent — 
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- natural landmark, if unsurveyed; and the aréa or approximate area 


_of the land from which the timber is to be cut, and if the lands are — 


' within the area (Alaskan timber reserves) withdrawn pursuant to 


: 


b 


weet ewe 


- for the purpose of helping to defray the cost of appraisal. Ifthe = 
-. Sale is consummated, the amount’ of the deposit will be credited on - -- 
_ the purchase price without deduction for the cost of appraisal AN =... 
remittances must be in ‘cash, or by certified. check.or postal money = ss 
--order. No other form of remittance can: be accepted. haere. 
-- (4) Immediately upon the filing of an application to purchase | 
' birch timber under section 2 of these rules and regulations,'a notice =» ss 
- shall-be published; at. the expense of the applicant, in a newspaper sit 
- designated by the register, published in the vicinity of the land from — 


pacity of the mill or proposed mill, and the amount of money in- 


vested or to be invested in the establishment of the enterprise, accom- 


_-the-act of March 12, 1914: (88 Stat. 805); in aid of the construc- 
~ tion of Alaskan Government-owned railroads, it should be so stated, =| 
and evidence of consent previously obtained from the Alaskan En-  - - 

_ gineering Commission shouldbe filed: with the application; (d@) ©. | 
. whether or not the applicant. is prepared to commence cutting im-..- 

- mediately, and if not. approximately how long before timber cut-  —. 
ting operations will be commenced;.({¢) the estimated annual ca- . 


panied with evidence-as to the financial standing of the applicant. _ 


and a statement showing the general plan of operation and the pur- 
pose for which the timber is to be used... The sum of $200 must be. 
. deposited with each application, as an evidence of good faith, and. 


which the timber is to-be cut.and most likely to give notice to the 


general public, once a: week for a period of five consecutive weeks, | 7 
_. 1£ in a weekly paper, or if in a daily paper for a period of 30 days. 


- The description of the land in the notice must be identical with the © 
description in the application. The register and receiver will post. 


a copy of said notice. in a conspicuous place in their office during 
the period of publication. .Upon the-execution of a contract the . 


purchaser shall, if the lands from which the timber is to be cut are - 


unsurveyed, cause thé boundaries to be blazed or. otherwise. marked 


in order that they may be identified. This requirement has been _ 
- adopted in order that others who may subsequently desire to pur- 
_ chase timber or to settle: upon: or enter the land may have notice 
thatthe timber has been applied: for or sold. Ce coors 
~~) (5) The local officers will make appropriate notations upon the 
~ records of their office’ and transmit the application to the Commis- 
- gioner of the General Land Office and at the same time transmit the — 
~ duplicate’ to the chief. of the Alaskan field -division at Juneau, 
- Alaska, or to a special agent located in the particular land*district. _ 
_.-who shall have been designated by the chief of field division to _ 
mmake appraisals; upon receipt of the same the latter will without | 
delay: cause the timber appheéd for. to ‘be examined and appraised. 
The appraisal rates will be based upon a fair stumpage rate, taking . 
into consideration the quality of the timber and its accessibility to. _ 
market. In no event will any timber suitable for manufacturing 


- - %4526°—24—voL 50——5 | 
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”~ 


purposes be. appraised at less ae $1 per ery feet, tod 
measure. The Government reserves- the right to reappraise ‘the re- 
- maining timber at the expiration of five years from the time that 
_ the period within which the-timber must be cut begins to run, but 
in no instance shall the reappraisal be at more than double the rate 
of the original appraisal. After.an examination and appraisal shall 


have been made, the chief of field. division will at once notify the 
applicant, advising him of the result of the appraisal, and also sub- 
mit a report to the Commissioner of the General Land Office. Nie 
(6) Upon receipt of notice the applicant. shall; within. 30 days | 
therefrom, enter into a.contract with the Government, through the 
Commissioner of the General Land Office as its agent, subject. to 
the approval of the Secretary, to purchase the. timber applied for, 
pursuant to the rules and regulations of the Department of the 
Interior pertaining thereto, and shall. execute. and ‘file therewith a 


bond with a bonding company listed on an approved list issued by 


the Treasury Department, as surety, in a sum to equal 50 per cent 
of the. stumpage value of the estimated amount of-timber to be 


cut during each year of the contract. .The bond.shall be condi- | 
tioned on the payment for the timber in accordance with the terms © 
-of the contract and to the faithful performance of the contract in 


x -other. respects and to observance of. the rules and. regulations ‘pur- 


say 


7 purchaser upon approval of the 


 suant to which the sale is made. ~All contracts and bonds executed 
hereunder on Forms. 4-146 and 4-146a, respectively, must be ap- 
PS proved by the Secretary. of.the Interior, __ 


(7)-All contracts shall contain provisions. ‘against waste and 


es precaution against forest. fires. ‘The Government may reserve the © 
‘right to insert in a contract a pr ovision authorizing. the disposition 


for local use of birch timber that is not suitable. for. manufacturing 


+ purposes and of timber. of other varieties upon the. area described in 
“the contract, to another or others pursuant to.the provisions of sec- 


tions 1 and of the regulations under section 14 of the act of May 14, 


1898. Contracts entered into under these. rules and regulations will | 
also: be subject to the right of qualified persons to settle upon or — 

enter the lands under the provisions of the homestead laws, but 
a4 such settlers or homesteaders shall not have any title to or interest 
in the timber purchased under the contract. or be’ permitted to in- 


terfere with the purchaser’s operations i incident to the cutting and 
removal of the timber. 

(8) At the expiration ofa contract a new contract may be entered 
into for.a period of five years, upon the approval of the Secretary of 
the Interior where there is . ficient timber available to. warrant. 
Prior good faith of the purchaser and substantial compliance with 
the conditions of the expired contract will be given consideration 
with reference to awarding a new contract. A new. appraisal shall 


be made at that time for the purpose of fixing. the stumpage price. 


Furthér renewals for five-year periods may be made. to-the same 
‘Secretary of the Interior.» - | 

(9) These rules and regulations are not applicable to. timber on 
national: forest lands, Indian or Eskimo claims,:prior homestead ‘or 


mining claims,. or lands reserved or withdrawn for any purpose, _ 


tr a where: the terms of the: reservation « or r withdrawal. order pa | 


mit ite gg a RRS 


(25 Stat. 796). The regula 
: ‘the States: will be followed i in Alaska. 
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_ GRANTS IN AID OF PUBLIC SCHOOLS. 


By 4 tha. act, Fase March 4, 1915 (88. Stat. 1914), sections mbered | — 
16 and 36 in every. township, not known to be mineral in: character 


at the date of acceptance of survey, on which no settlement has been 
made before the survey of the lan d in the field, and which have not — 
been sold or.otherwise appropriated by authority of Congress, are - 


é seserved: for the support of the common:schools in Alaska. | 


‘Section 33 in each township between-parallels 64° and 65° of north — 


‘latitude and between 145° and 152° of west longitude are reserved 
for the support, of. a Territorial agricultural collge and school of \ 
‘mines. 


Where any of aid sections are lost to the reservations wientioned: 7 


in whole or in part, because of prior settlement or sale, or ‘other eS 
appropriation under an act of Congress, or where they are wanting 
or are fractional.in quantity, indemnity lands may be designated and 


reserved in lieu thereof, as ee in the act of February 28, 1891. 


_As soon as the survey of a township has beau made and medspted, 


the chief of field division will. cause investigation and report to be _ 
made as to the character of the land included in the reservation; and. ~ 

~where a tract is reported by him as mineral, opportunity will be. 
afforded the proper officers of the Territory to disprove suc finding. 


The Territory is authorized to provide by law for the leasing of | 


aaa sections, it being stipulated, however, that no greater area than _ = 
one section shall be leased to any person, association, or corporation, 
_-and that leases shall not be for longer periods than 10 years. ..' 


7 RIGHTS 0 OF WAY FOR RAILROADS, WAGON ROADS, AND ‘TRAM. 


er WAYS. | | 
estore 2 to 9, “cline: of the: act Pe May 1 14, 1898. (30: Stat. 409), 7 


-pélate to rights of way for railroads, wagon roads, and ewer. in 
the Territory of Alaska. These sections provide: - | 


Suc. 2. That the right of way through the lands of the United States in ‘the 


_ District of Alaska is. hereby granted to any. railroad company, duly organized 
under the laws of any State. or ‘Territory or by the Congress of. the United | 
States, which may hereafter file for record with the Secretary of the Interior a 


copy of its articles of incorporation, and due proofs of its organization under 


the same, to the extent of one hundred feet on each side of the center.line of . - 


said road; also the right to take from.the lands of.the United States adjacent. 


to the. line of said road, material, earth, stone, and timber necessary for the con- 


- -gtruction of said railroad: also the right to take for railroad uses, subject to. 7 Fe 
- the reservation of. all minerals and coal therein, public lands adjacent to. said... 


right. of way for station buildings, depots, tmachine shops, side tracks, turn: 


outs, water stations, and terminals, and other legitimate railroad: purposes, not a 
to. excéed in amount twenty acres for each station, to the extent of one station 


for each ten miles. of its road, excepting at terminals.and junction points, which — 


- maay include.additional forty acres,'to be limited on navigable waters to eighty  —_. 
' reds on the shore line, and with the right to use such additional: ground as may 
_ in the opinion of the Secretary of the Interior be necessary where there are _ 
heavy cuts or fills:- Provided, That nothing herein contained. shall be so. con-. 
‘strued as to give to such railroad company, its lessees, grantees, or. assigns the: 
.. ownership or use of minerals, including coal, within the limits of its right of 
way, or of. the lands hereby granted: Provided further, That all mining: opera- =. 
tions prosecuted or undertaken within the limits of such right of:way or of the | 
. “lands. ae granted shall, under rules and eee to be preseribed: a = 


tions providing’ for such selections by a 
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is Secretary of the. Interior, be: SO: conducted: as not to. injure or interfere. with 
the property or operations of the road over its said lands or right of way. And 


me when such railway shall connect with. any navigable stream or tide water such — 


company shall have powér to. construct and niaintain necessary piers and 
wharves for connection with water: transportation, subject ‘to the supervision .. 
of the Secretary of. the ‘Treasury : Provided, That nothing in this act contained 
shall be construed as impairing in any. degree the title of any State that may 
hereafter be erected out of said district, or any part thereof, to tide lands and 
beds of any. of its navigable waters, or the right of such. State to regulate | 
the use thereof, nor the right of the United States to resume possession of such = 
lands, it being declared that.all.such rights shall. continue to be held .by the- ~. 
United States in trust for the people of any State or States which may 
hereafter be erected | ‘out of said district...The term “ navigable waters,” as 

_ herein used, shall-be held to include all tidal waters up to the line of ordinary - 
high tide and all nontidal waters navigable in fact up to the line of ordinary 

high-water mark. That-ali charges for the transportation of:freight and pas- 

sengers on railroads in the District of Alaska shall be printed and posted as | 
_ . required by section six of an act to regulate commerce as amended on March 

-second, eighteen hundred and eighty-nine, and such rates’ shall be subject ‘to 

‘revision and modification by the Secretary of the Interior. ; 

“Src.°3. That any railroad company whose right of way,. or whose track ot 
roadbed. upon such right of way, passes through any canyon, pass, or defile 
shall not prevent any other railroad company from the use and. occupancy of. 
said canyon, pass, or defile for the purposes of its road, in common with the 
road first located, or the crossing of other railroads at gerade: ‘and the location 
of such right of. way through any. canyon, .pass, or defile shall not.cause the 
disuse of any .tramway, wagon road, or other public: highway now located 
therein, nor prevent the location through the same of any such tr amway, wagon 
road; or highway where such tramway, wagon road, or highway May be neces- 
‘sary for the public accommodation; and- where. any change in‘the location of 
guch tramway, wagon.road,; or highway is necessary to permit the. passage of 
such railroad through any .canyon, pass, or defile, said railroad company sha.l, 
before entering upon the ground occupied by such tramway, wagon road, or. 
highway, cause the same to be. reconstructed: at’ its own expense in the most’ 
favorable location, and ‘in as perfect a manner as the original road or tramway; | 
Provided, That such expenses shall be equitably divided between any number 
of railroad companies. occupying and using. the same canyon, pass, or defile, and 
that where the space is limited the United States district. court shall require the 
road first constructed to allow any ‘other railroad or tramway to pass over its 
track or tracks through such canyon, pass, or defile on such equitable basis as 
the said court may prescribe;.and all shippers shall be entitled to equal ac- 
commodations as to the.movement of their. freight and without: discrimination 
in favor of any person or corporation: Provided, That nothing herein shall be 
. construed as depriving Congress: of the right to. regulate charges for freight, 

‘passengers, and wharfage.. 

'° - Suc. 4. That where any: ‘company, the right. of way to which is hereby granted, 
shall in the course of construction find it necessary to pass over private lands | 
or possessory claims on lands of the United States, condemnation of a right of 
way across:the same may“be made in accordance with section three of the act — 
_-eutitled “ An act to:amend an act entitled ‘An act-to aid in the construction of 
a railroad and telegraph line from:the Missouri River to the Pacific Ocean, . 


_’.-and-to’ secure to the Government-the use. of the same:for postal, military, and 


‘other purposes, approved July first, eighteen hundred and: sixty-two,’ ” ap- 
proved July second, eighteen. hundred and sixty-four: Provided further, That 
‘any such.company, by filing with the Secretary of the Interior a_ preliminar y 
actual survey : and plat: of its proposed: route, shall have the right at dny time 


- within one year thereafter to file-the map and profile of definite location pro- 


.. vided for in this act,‘and such preliminary survey and plat shall, during the 
said period of one. year fromthe: time ‘of filing the same, have. the effect to 
render all the: lands on which Said. spect nary: survey and. Plat. enelt ‘pass 
subject: to such right of way. : 

Sec. 5. That any company aseivine to secure: the benefits. of this act. shall, 
thin twelve months. after filing the preliminary. map of location of its road 
as” hereinbefore: ‘prescribed, whether upon surveyed or: unsurveyed lands, file - 

_ with the register of the land office for the district where such land is. located 
ca map and profile of at least a twenty-mile. section of its road or a profile of. 
its paure: road: if less:than. baad miles as definitely fixed, and Suny Cee 


oa): 
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‘nti year’ definitely. ees and’ file a map: of ane location: as. ‘afotesatd | of not... YBa 


less than twenty miles additional of ‘its liné of road until the entire road has 


been thus definitely located; and- upon approval thereof: by ‘the Secretary of 


the Interior the same shall be noted upon the records of said office and there- - 


after all such lands over which such right of way shall pass shall be disposed’ of ~~ 
_ subject to such right of way:.Provided, That if any section of said road shall © 


not be completed within one-year after ‘the: definite location: of: said. section SO: 
approved, or if the map of definite location be:not filed within one year as herein. 
required,-or if the entire road’ shall not: be completed within four years: ‘from 


. the filing of the map of definite location, the rights herein ‘granted shall be. 

forfeited as to any such uncompleted section of said. road, ‘and thereupon _ shall oe 

revert to the United States without further action ‘or declaration,’ the notation ce. 

| of such uncompleted section upon the records of the land office shall be canceled; * 
and the reservations of such lands for the purposes of ‘said right-of way, a 

_ stations, and terminals shall cease’ and become: ‘Dull and void without further 
action. Pete Ss, ate, Seatse eh eee? ee Rage Oe EO ge, ee 


Src. 6. That the: Secretary of the Taterior’ is hetéby’ ‘Suthorized to issue. 


: 3 permit, by instr ument in writing, in conformity with and: subject to the. alee 


tions herein contained, unto any ‘responsible person, ‘company, or. ‘Corporation, - 


for a right of way oyer. the public domain in said district, not: to exceed one — 


hundred feet in width, and ground for station and other- necessary purposes, —°_ 


not to exceed five acres for each station for. each five miles of road, to construct — 
wagon roads and wire rope, aerial, or other tramways, and. the privilege of 


_ taking all necessary material from the public. domain in ‘said district . for. the © | 
construction of said wagon. roads or ‘tramways, together with the right, subject. 


= to supervision and at rates to be approved by said Secretary, to levy and col- 


“lect toll. or. freight and passenger charges on passengers, animals, freight, or. - | 
7 vehicles: passing over the same for a period not: exceeding | twenty: years, and . 


7 said. Secretary is also authorized to sell to the owner or owners of any: such _ 
oe wagon road .or tramway, - upon the completion thereof, not to exceed. twenty. 


eg decline to- ‘grant. such. right of way if, in his opinion, the interests of the public ae 
~ -would be. injuriously affected- thereby... ‘Nor. shall. any right to.collect toll. © 
upon, any. wagon road in said district. ‘pe: granted: or inure to any persons, cor- 


-  aeres of public land at each terminus at’ one’ dollar. and twenty-five cents per 
 aere, such lands when located at.or near tide. water. not to extend. more than. nee 
‘forty rods in width along the shore line’ and the title thereto to. be upon such. | 


expressed conditions as in his. judgment may be. necessary. to pr ‘otect, the public» 


interest, and all minerals, including coal, in such right of way .or’ station _ 
grounds shall ‘be reserved. to the United States: Provided, That-such lands may 
be located concurrently with the line of such. road or. tramway, and the. plat 


of preliminary survey and the map of definite location shall be filed as in the 


ease of railroads and subject to the same-conditions and limitations: Provided. 
further, That such rights. of way, and. privileges. shall. only be enjoyed by or . 
, eranted to citizens of the United States or companies or cor porations organized 


under the laws of a. State or. ‘Territory ; and such_ rights and: privileges, shall 


be held subject to the right of Congress: to alter, amend, repeal, or grant. equal a. 


rights to others on contiguous or parallel routes. | “And. no right -to construct 


- a wagon road. on which toll may be.collected shall: ‘be granted unless it shall a 
~ first. be made to appear to the satisfaction. of. the Secretary of the Interior that — 
the public convenience requires. the construction..of .such proposed. road, and . 
- that. the’ expense of making the same available and convenient | for public. travel 
. will not~be. less on an average than five hundred dollars per mile: Provided, 
‘That. if the proposed line of road in any case shall be located. over any road 


or. trail in, common use for .public travel, the. Secretary of the Interior’ shall: 


poration, or. company ‘until it. shall be made to.appear. to the satisfaction of — 


said Secretary that at least an average of five hundred dollars per. mile. has ee 
- been actually: expended | in eoustructing.. such . road: and all persons are: pro- ; 

hibited from collecting. or attempting . to collect. toll over: any. wagon road: an, 2 
said district, unless such person. or. the. company or. person. for: whom he acts oe 
shall. at the. time. and place the collection - is made. or attempted to be made _ 


: - possess written authority. signed ‘py the Secretary of the Interior, authorizing. 


' .. the collection: and.specifying the rates of toll: Provided, That accurate printed. 
copies of said written authority from the. Secretary. of. the Interior, including: 
toll, freight,. and passenger charges thereby approved, shall be Kept constantly — 
and: conspicuously | posted at each station where :toll is:demanded or:collected. 
And any. ‘person, ee or company eu e or. sevempting to: collect: oie 


aes 
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failing to en the same. posted. as herein required, shall be deemed ae of a 
Inisdemeanor, and on conviction thereof shall be. fined for each offense not less . 
_ than fifty dollars nor more than five hundred dollars, and in default of pay- 
ment of such fine and costs of. prosecution shall be imprisoned in jail not | 
exceeding ninety days, or until: such fine and costs of prosecution shall have 
_ been paid... a4 
- That any person, corporation, or company qualified: to construct a wagon road 
or. tramway under the provisions. of this act that may heretofore have con- 
‘structed not less than one mile of road, at a cost of not less than five hundred 


dollars per mile, or one-half mile of tramway at a cost of not less than five hun- 


. dred dollars, shall have the prior right to apply for such right of way and for lands” 
at stations.and terminals and to obtain. the same pursuant to the provisions of 


_ this- act over and. along thé line hitherto constructed or actually being im- . | 


proved. by the applicant, including wharves connected therewith. That if any | 
party to whom license has been granted to construct such wagon road or tram- — 
way shall, for the period of one year, fail, neglect, or refuse to. complete the 


wns game, the rights. herein granted. shall. be forfeited as to any such uncompleted 


section of. said wagon road. or tramway, and thereupon. shall revert to the 
- United States without further action or declaration, the notation of such un- | 
completed section upon the records of the land. office shall be’ canceled, and the 


* reservations of such lands for the purposes of said right of way shall cease and 


become null and void without further action. And if such road or tramway. 
shall not be kept in good condition for use, the Secretary of the Interior may 

prohibit the collection of toll thereon pending the making of necessary repairs. 
That all mortgages executed by any company acquiring a right of way under ~ 
this act, upon any portion of its road that may be constructed in said district © 
of Alaska, shall be recorded with the Secretary of the Interior, and the record — 
thereof shall be notice of their execution and shall be a lien upon.all the rights 
and property of said. company -as therein expressed, and such mortgage shall 
- also be recorded in.the office of the Secretary of the district of Alaska and in 
the office of the Secretary of the State or Territory wherein such company is 
organized: Provided, That all lawful claims of laborers, contractors, - subcon- 
tractors, or material men, for labor performed or material furnished in the con- 
_ struction .of the railroad, tramway, or wagon. road shall be a first lien thereon 
and take precedence of any mortgage or Other lien. = 

Sec. 7. That this act shall not. apply to. ‘any lands within the limits of any 
military, park, Indian, or other reservation unless such right of way Shall. be 
provided for by’ act of Congress. 

Src. 8. That Congress hereby reserves the right at. any time to alter, amend, 


or repeal this act or any part thereof; and the right of way herein and hereby . | 


authorized shall not be assigned or transferred in any form whatever prior to 
the construction and completion of at least one-fourth of the ‘proposed. mileage ~ 
of such railroad, wagon road, or tramway, as indicated by the map of definite 
location, except by mortgages or other liens that may be given or secured 
. thereon to aid in the construction. thereof: Provided, That where within ninety 
_ days after the approval of this act proof is made to the satisfaction of the 
Secretary of the Interior that actual surveys, evidenced by designated monv- 
ments, were made, and the line of a railroad, wagon road, or tramway located’ 
: thereby, or that actual construction was commenced on the: line of any. railroad, 


. ‘wagon-road, or tramway, prior to January twenty-first, eighteen hundred and 


ninety-eight, the rights to inure hereunder shall, if the terms of this act are 
complied | with as to such railroad, wagon road, or tramway, relate back to the 
- date when such survey or. construction was commenced ; ‘and in all conflicts 


. relative to the right of way or other privilege of this act ‘the person, company, 


or corporation having been first in time in- actual survey: or onetruceons as 


the case may be, shall-be deemed first in right. 
Sec. 9. That the map and profile of definite location: of such railroad, wagon. 


. : ‘road, or tramway,. to be filed as hereinbefore provided; shall, when the line 
_ ‘passes over ‘surveyed. lands, ‘indicate the location of the. road by reference to 


~ gection or other established survey corners, and where such line’ passes over. 


unsurveyed lands the location thereon shall be indicated: by courses and dis-_ - | 


o tances and by references to natural objects and permanent. monuments in such — ~ 


. manner that the location of the road may be readily determined by. cere 7 
to descriptions given in connection with said profile map. iy g 
1. The erant made by these séctions does not convey an. sista in 
fee in the lands used for right of way or lands used for station and — 

: terminal facilities. ‘The grant is merely of a, Tight of use for the 
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| necessary ‘and. Tegitimate: purposes. ‘of the toads the ay remaining 


in the United Statés, except as'to lands authorized to be sold under- 


section 6 by the Secretary of the Interior, “upon such. expressed - 
conditions as in his judgment may be necessary to protect the public. 
interests.” The‘nature of these conditions will depend upon the pub- — 


lic necessities and will be governed by the particular circumstances 
ofeach case. These sections authorize the g 

to approve ma sand plats affecting unsurveyed as well as surveyed - 
~~Jand, and, while it is not obligatory on the part of grantees to file 
Jes additional maps and plats after survey of the lands. showing con-. | _ 
nections with the public surveys, and the smallest legal: subdivisions. 
 of-all lands affected; by -so doing the. grants and the extent thereof 
could. be properly. recorded on the records, of the land department ; 


and. readily determined. 7 
2, All persons ‘entering onus lands, to. part. of: which. a right of . 


way has attached, take the same subject to such right. of way, the ss 


latter being computed asa part of.the area of the tract entered. 
3. Whenever any right of way shall pass over private land or 


possessory claims on lands of the United States, condemnation of 


the right of way across the : same Hy ‘be made 1 In. accordance with 
the provisions of section 4. : : a 


_ INCORPORATED ‘COMPANTES. 


4, ay saaanpopated company “desiring. to ébtain ihe benefits’ of 
these sections.is required to file the following papers and maps: — — 
_ First. A.copy of.its articles of incorporation duly certified: to by 
the proper ofticer of the company under its corporate seal, or by the 


secretary of the State.or Territory where organized. 


Second. A copy of the State or Territorial law under ‘which the 
company was organized, with the certificate of the governor or sec- © 
retary of the State or Territory that the same. is the existing law. - 

Third. When said law directs that the articles of association or 
other papers connected with the organization be filed with any. 
State or Territorial officer, the. certificate of such officer that the same 


have been filed according. to law, with the date of the filing thereof. 


Fourth. A certificate from the secretary of the District of Alaska 
showing that the company has complied with chapter 28, title 3, act 
of June 6,:1900. (31 Stat. 628) , providing a: civil code for the District 


' of Agete. 


No forms. are prescribed for the. above portion of tlie. Bioae, re- 
quired, as each case must be governed to some extent by the laws of: 


7 the State or Territory. — . * 


Fifth. The official. statement, under: seal of the: proper officer, that - 


_ the organization has been. completed; that» the’ company: is fully 


2 authorized. to. proceed’ with the construction of the road according =. 
to the existing law of: the State. or “Perritery: where. organized. - ak 
(Form 1, Appendix.) a, ts 
Sixth. “AL certificate by ihe president, under. the. seal of the com-, | 
pany, showing the names and designations: of its officers at. the. date: 


of the filing of the proofs. (Form 2, p. 76.) _ 


Seventh. If certified copies. of. the existing laws ee orehe a 


| corporations, and. oft new ave as ‘passed from time: to time;. be for- | 


ecretary of the Interior = 
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; warded to ‘this office by the. governor or secretary of any State 
_. Territory, a company organized in such State or Territory may file, — 
in lieu of the requirements of the second subdivision. of this para- — 


graph, a certificate of the governor. or secretary of the State or — 


Territory that no change has been made since a given date, not later : 
than that ofthe laws last forwarded. os 
Eighth, Maps, field aa and other ‘Papers, as. hereinafter re- 
- quired. | a7 

an _ INDIVIDUALS OR ASSOCIATIONS. oF "INDIVIDUALS. 


8. “Tadicduals o or. igausettions ol individuals making applications _ 


fora permit, under section 6, for. tramways or wagon roads, are 


required to file evidence of citizenship. ‘In ‘the case: of. associations 
an affidavit must be filed by the principal officer thereof, giving a 
list of the.members, and stating. that the list includes all the mem- 
bers. Evidence of citizenship must be furnished for each member 
of the association. Individuals and: associations will also be required 
to file the maps, field notes, and other papers hereinafter required. 

6. All maps and plats must be drawn on tracing linen, in duphi- 
cate, and must be strictly. conformable to the field notes of the survey 
thereof, wherever such surveys have been made. The word profile 
as used in the act is understood to intend a map of alignment. No 
profile of grades will be required. — 

7. The maps should show any other cond crossed or with which 
“connection is made, and whenever possible the station number on 
the survey thereof at the point of intersection. : All such intersecting . 


roads must be represented in ink of a. different color from that used 


for the line for which the applicant asks en of way. Field notes 
of the surveys should be written ee the line on the map. If the 
-.maap should: be too much crowded to be easily read, then duplicate 
_ field notes should be filed:separate from the map, and in such form 
' that they may be folded for filing. In such case it will be necessary 
to -place on t the map only a sufficient. number of station numbers to 
make it convenient to follow the field notes on the map. Station 
- numbers should also be given on the map in all cases where changes | 
‘of numbering occur_and where known lines of survey, public or 
otherwise, are crossed, with distance to the nearest permanent monu- 
ment or other mark on such line.. The map must also show the | 
lines of reference of initial, terminal, and intermediate points, with | 
their courses and distances. Z 
~. When the lines are located on surveyed land, the maps must show | 
the 40-acre subdivisions; when on unsurveyed” ‘land, a. meridian 


should be drawn on maps through initial and terminal points and at i 


intervals of not: more than 6 miles, intermediate points. . oy 
_ 8. Typewritten field notes, with: clear carbon copies, are vieferred, ’ 
as they expedite the examination. of applications,. All monuments 


and other marks with which connections are made should be fully 7 : 


described, so that they may be easily . found. The field notes must 


be go complete that the line may: be. retraced on the ground. On ate 
account of the conditions existing in Alaska, surveys based wholly _ 


te on the magnetic needle will not be-accepted. In that-case a true — 
meridian should be established, as accurately as possible, at the initial — 
| a It should be Dernniasently > marked: and woe described. ae otn# 
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survey. should: be: Based: on andl checked: by. a ‘meridian’ simi- 
. larly. -fixed: at the terminal point. and, when the line ‘isa long: one, 
- by mtermediate meridians. at pr oper ‘intervals: On. account: of :the 


“ -rapid convergence. of.the meridians in these latitudes, such. interme- ; 
diate meridians should be established at such intervals as:to avoid — 


large :discrepancies in bearings. It will probably be found preferable © 
- to run: by transit deflections.from a permanently. established line; 


with frequent’ and readily. recoverable reference lines permanently 


“marked; and in such surveys occasional: true bearings should: be - 
stated, at least approximately.’ On-all lines of railroad the 10-mile 


re sections should be indicated and numbered, and on maps of tramways _ 


and: wagon roads the 5- mile sections shall likewise be indicated. and 2 : a 


- numbered.. 


9. The maps, Reld notes, and’ accompanying papers: should: be. filed ae 


| in the local land office for the district, where i proposed right a. 


7 way is located... eo 
10, ‘Connections chould be fade with: other: surveys; public or pri: . 
- vate, whenever possible; also with mineral monuments and other 

_ known and established marks, ~ When. a sufficient number of. such. 


-_ points are not available to make such connections at least every 6. 
~ miles, the surveyor must’ make connection with natural objects. or. 
permanent monuments. . 


‘11. Along the line of survey, at least once in: every male’ pommaian = : 
and easily. recoverable monuments or marks must beset and connected. 


therewith, in.such positions that the construction of the road will not ~ 


interfere with them. The locations. thereof must. be indicated on the. _ 
~ maps. All reference points must be fully described in.the field notes; 


go that. they may be relocated, and the exact ‘point used for. reference 
indicated. = 
12. The ermine of a line of roa should be: fixed by reisrance. of 


a course and distance to a: permanent: monument or other definite mark. 


The initial point of the survey and of station, terminal, and junction — 


7 grounds should be similarly referred. The maps, field. notes, engi- . 
-  neer’s affidavit, and: applicant's certificate. (F orms. 3° and 4, P- 76) | 


~ should each show these connections.: a oe 
18. The engineer’s., affidavit and Coleus certificate ‘must. ‘be eee ee 
| written. on: the map, and must both designate by termini (asin the 
-. preceding paragraph) and. length 1 in miles. and decimals the line of =~ 
— route for which. right. of way application i ismade. (See Forms3and - | 
4.) Station, terminal, or junction grounds must -be ‘described by -. 
initial point (as in the preceding paragraph) and area in acres (see. 
~ Forms 7 and:8, pp. 77-78), when they are. located on. surveyed: land, - - 
and the smallest; legal subdivision in. which they are located should. be eat oe 
‘stated. No changes‘or additions are allowable. in the, substance of = 
any: ‘forms, except when the: essential facts differ from: those:assumed — - 


~~ therein.. When the: applicant. j is an: individual the word “applicant.” — 


e should be-used instead of “ company,” and such other changes made - 


as are. necessary on. this account. eee 
14. Where additional width is Asa: for nealroad yight, of: way on ae 
3 account. of heavy. cuts or fills, the additional right. of. way ‘desired 

_- should be stated, the reason’ therefor. fully shown, the limits ‘of the =. | 
- additional right ‘of. way exactly designated, and any. other .informa- . > 
~~ tion furnished that may be “necessary. to. enable the: Becretary- of. the a 


| Interior to consider the case before giving it his SER 


oy oR eae Fa 
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“18. The preliminary map authorized by the proviso. ‘of section 4 7 
‘will not be required to comply so strictly with the foregoing instruc- _ 
tions as maps of definite location; but it is to be observed that they . 


must be based upon an actual survey, and that ‘the more fully they. 


comply with these regulations the better they will serve their object. 


which is to indicate the lands to be crossed by the final line and to 
preserve the company’s bare right until the approval of its maps 
e 


of definite location. Unless the preliminary map and field notes are 


such that the line of survey can be retraced from them on the ground, ~.. 


i 


they will ‘be valueless for the purpose of. preserving the company’s | 


rights. The preliminary map:and field notes should be:in duplicate, 
and should be filed in the local land office in order that proper nota- 
tions may be made on the records as notice to intending settlers and. 


subsequent applicants for the right of way. oe 
. 16. The scale of maps showing the line of route should. be 2,000 


feet to an inch. The maps may, however, be drawn to a scale of ~ 
- 1,000 feet to an inch when-necessary, or, in extreme cases, to 500 feet 
_ to an inch. No other scales must be used and should be so selected 
as to avoid making maps inconveniently large for handling.’ In most — 


cases, by furnishing separate field notes, an increase of scale can be 


avoided. Plats of station, terminal, and: junction grounds, ‘etc., 


should be drawn on a scale of 500 feet to an inch, and must be filed 


separately from the line of route. Such plats should show enough — 


of the line of route to indicate the position of the tract with reference 


thereto. 


17. Plats of station, terminal, and junction grounds must be pre- 


‘pared in accordance with the directions for maps of lines of routes. _ 

Vhenever they are located on or near navigable waters the shore — 

-: line must be shown, and also the boundaries of any other railroad. 

_. grounds or other claims located on or near navigable waters within | 

~ a distance of 80 rods from any point of the tract applied for. . 
18. All applications for permits made under section 6 of this 
act should state whether it 1s proposed to collect toll-on the pro- 


posed wagon road or tramway; and, in case of. wagon roads, the - 
application must be accompanied by satisfactory evidence, corrobo- 


rated by an affidavit, tending to show that the public convenience re- 


quires the construction of the proposed road, and that. the expense 
of making the same available and convenient for public travel. will 
not. be less, on an average, than $500 per mile.’ In all cases, if the 
proposed line of road shall be located over any. road or trail in 
common use for public travel, a satisfactory statement, corroborated 


by affidavit, must be submitted with the application, showing that = 


the interests of the public will not be injuriously affected thereby. 
19. When maps are filed the local: officers will make such pencil 
notations on their records as will indicate the location of the pro- 


posed right of way.as nearly as possible. They should note that the .. 
application is pending, giving the date of filing and:name of appli-_. 


cant. They must also indorse on each map‘and other paper the date 


-of filing, over their ‘written. signature, transmitting them promptly | 


- to the General Land Office. 


- 90. Upon the approval of a map of definite location or station plat | 


by the Secretary of the Interior the duplicate copy will. be sent to — 


- - the local officers, who will make such notations of the approval on 
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their erceaee Im nie as will indicate the location of the right of way’ se 


as accurately as possible. 7 = 
21. When the road is constructed, an affidavit of the. engineer and 

| certificate of the: applicant. (Forms 5 and.6, p. 77) should be filed 

dn the local: land office in duplicate for transmission to.the General 


~ Juand Office. In case of deviations from the map previously ap- _ 


_ proved, whether before_or after construction, there must be filed — 
new maps and field notes in full, as herein provided, bearing proper — 


-~forms, changed to agree with the facts in the case, and the location 
~ must be described in the forms as. the. amended survey and the . 
amended definite location. In such cases the applicant must file a. - 
relinquishment, under seal, of all rights under the former. approval 


as to the portions amended, said relinquishment to take effect: when 


the -map of amended definite location” is Apprayed by. the Decretary 7s 
- of the Interior. | i 
92, Unless the proper. ayidente of construction is filed within the _ 


~ time prescribed by the act for the construction of each section of the 


road, appropriate steps will, be taken looking to the cancellation of _ 


the approval ¢ of the e right of Med and the notations pnercoe on the _ 
records. _ | ee a 


\ : 


; CHARGES FOR | TRANSPORTATION or PASSENGERS AND FREIGHT, ce 


eo) In the case of: a | wagon. road or r tramway built under aan - - 
issued undér section 6 of this act, upon which it is proposed to. collect. 


toll, a printed schedule of the rates for freight and passengers should. 


also be filed with the Commissioner of the General Land Office for | 
submission to the Secretary of the Interior for his consideration — 

_ and approval at least 60 days before the road is to be opened to ~ 
traffic, in order to allow a sufficient time for consideration, Inasmuch 


as. by section. 6 it is made a misdemeanor to collect toll without 


written authority from the Secretary of the Interior. In the case 


of a wagon road satisfactory evidence, corroborated by affidavit, 


must: be submitted with. said schedule, . showing that at least an 7 
average of $500 per mile has been actually expended in constructing _ 


such road.. These schedules must be submitted in duplicate, one copy 


of which, bearing the approval of the Secretary of the Interior, _ 


will be returned to the applicant if found cat Said sched- 
ules shall-be plainly printed in large type. — 


Schedules of. passenger and freight rates ° ‘on railroads should be eae e 


a = filed with. the Interstate Commerce Commission. 


_ FORMS FOR DUE PROOFS AND VERIFICATION OF MAPS OF RIGHT a 
OF WAY FOR RAILROADS, TRAMWAYS, WAGON ROADS, ETO.” 


| Form 1. 











. cay on president) of fhe 


a certify that The organization of said company has een completed; that the ~ 
_ company. is fully authorized to proceed with construction according. to the exist- — 


ing laws of the State (or Territory) of 





- company, “do eeeby oe 


; and that. the copy of the arti- — 


~- eles of association (or incorporation) of the company filed in. the Department 7 a Se 
__ -of the ‘Interior under the ‘act of May 14, ° ae “(30 Stat. AOD) 9: is a true | and 
-- gorrect' copy of the same: ~~ . 


_- In witness whereof I pave hereunto set t my name and the comporate seal of 7 
. the company. . : 
fe ia OF * ConaNy.] 











- of the. eat ~ Company. ; 
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“Fort 25. 





oe sears OF - 

County of - . 88s _— . : _ 
oe Por ae eartity that Ta am the Sretaene of the - : Company; “ 
“atid that the following is a true’ list ofthe officers of: the. said, company; with = 
the: full name and: official designation ‘of’ ‘each, we wit > “(Here insert. the full 
name and official designation. of. each: officer.) ee FS ee ee 

pet OF COMPANY.) - a ee 




















_ President tof Company. co 





s Stare oF - - ngs 
a petite anly sworn; gays: — is. | the chiet.¢ engineer ore (on is. ‘the - 
‘person employed to make the survey by). the.- - company; that the survey — 














of: the said company’s line of (railroad, tramway, or wagon road) described _ 


- as follows: (Here describe the line of route as required by paragraph 12), a- 
length of miles;: was madé by him’ (or: under. his direction) as chief 
- engineer of (or as pues oF employed by): the company and -under its authority, 
commencing on the. . day of , 19, and ending on the day 
~ of , 19—; that the survey of the said land is accurately - represented on. 
-_ this map "and by the accompanying field’ notes; and that this: ‘proposed right ~ 
of way does not lie within 4 rods of the shore of any navigable waters, except . 
as ‘shown on this map. (In the case of a tramway or wagon road, add the 
following: ‘The said line of road.does not.lie upon nor: cross any. Toad. or. trail 
in common use - Lor Poe travel, except as showax on vas. se: ). 























ee aie: 


ee 
a oe e 


ra 
Ld . 





, 19, 





“Sworn and subseribed to before x me this ~ —— - day of 
[seat] “ Hag, < Lg ea 








“Rotary Public. | 4 


Fons ro 





, do hereby certify that 1 am 1 Brestoent. of ‘the - dome. 














se 
~ pany} ‘that : 
chief engineer of Cor. was. employed to make the survey by). the said company; 
_ that the survey of the said (railroad, tramway,. or. wagon road), .as accurately 
‘represented on this map and by the accompanying field notes, was made under 
authority of the company; that the company is duly authorized by its articles 


“who subscribed: the accompanying affidavit, is the — . 


of incorporation to construct the said. (railroad, tramway, or wagon road). upon . | 


the location shown upon this map ; ‘that the said. survey as represented .on this 


map” and. by ‘said field. notes: was. adopted by resolution of its board of directors 








on the day of 19—, as the definite. location of the said. (railroad, 
_ tramway, or wagon road). described as follows: (Describe as in Form 3) ; that 
this proposed right. of way does not lie within 4 rods of the shore of any navi- 


- gable waters, except as shown on this map, and that this map has‘been prepared |. 

-: + to be filed in order to obtain the benefits of sections 2 to 9, inclusive, of the 

~~ act of Congress. approved May. 14,:1898, .entitled “An act extending. the home- ~~ 

~ . gtead: laws and providing for right of way for railroads in the. District. of 
'.. Alaska, and for other purposes.” @JI further certify..that the said. (railroad or. _ 








oie. pares is to. be used as a common carrier of freight and passengers, 


«President of the- 





- Company. a, 


-Avrnge ee 
SEAL OF * conan. 








a Beery. a 






ae 6 “The last sentence a be omitted from 1 applications & ‘tor-¥ wagon-1 oad right of way. 


(chy PaaS? re 
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Form 6. ne 





" Srare. oF — a ee ee 
oe — County: of = a “sss tt oe 











| | “was. employed” to. construet.. the, railroad, tramway, or: wagon. road of) the © : 
company; that said. (railroad, tramway, or. wagon road) has: been con- 





eine ‘duly Syorn says hae. ‘he is ; the. chief’ en gineer. é of "toe ee ee 


 Strueted under his. ‘supervision, as follows: (describe. as. in paragraph. q2) a = | 


- total. length of. 
day. . of - , 19—, and completed on the. day of 

__--consttucted (railvoad, tramway, or ‘Wagon ‘yoad) conforms. to the map “and. rs 
- field. notes which: received, the approval of the Secretary of the. Interior on. : 





-miles;-that. construction was commenced on the - 















































Mees —— as of. - ——~, 19. . thas ot 
: ; “Sworn arid subscribed. to before | me this - — day. of 18 A to 
[SEAL] ae ees Se 
: GBT Notary. Public. 
: des ad | Fort 6. 
) an 
2 iS ie , do. hereby certify that: I am. -the: peaidant of the - 


company; that che (railroad, tramway, or ‘wagon road). -deseribed as foliowas 
(describe as.in Form 5) was actually constructed as set’ forth inthe accom-. 
_ panying affidavit of , chief engineer (or the person employed by. 








,49—; that the 


the company’ in the premises); that: the location: of the constructed (railroad, | 


tramway, or wagon road) conforms to the map and field notes approved by | 
the Secretary of the Interior on the day of , 19—; and that the 
company has in all things complied with the requirements of sections 2 to 9, 

- Inclusive, of. the act of Congress approved May 14, 1898, entitled ‘‘An act 
-_ extending the homestead laws and providing for right of way for Tailroads 
in the District of Alaska, and fer other purposes. oo | 























a3 eg Pee - President of the. —. Company. 
Atiest: : ne eae ae — Ons 
-Isnat oF company] ane a ae ee: 
eS | ms _. Seeretary. 
ForM t. | 
‘Starz OF . 
County of -, SS? 





» being duly sworn, says he is. tia chief: engineer of (or is ihe 
person: employed to make the. survey by). the. — company; that the sur- 
vey of the tract described as follows: (here describe as required by paragraph | | 
12) an area of — ‘acres, and no mere, was made ‘by him (or under ‘his 
direction) as chief engineer of the: company (or as ‘surveyor employed by ‘the 
company); and under-its authority, : commencing on the ~ day of = , 19—, 

: and ending on the day of: , 19-——; that the survey of the said tract. . 
-is accurately represented on ‘this plat and by. the accompanying: field notes; .- 
 betnat the company has occupied no other grounds for. similar purposes upon 
“ public lands within the section of [5 or.10] miles, from the -mile to the ——~ 
- tnile,.for:- which tris selection is made) ; that, in his belief, the said. grounds 





























-are-actually and tu their entire extent required by the company, for the neces- 


sary uses. contemplated. ‘by the. act of Congress. approved May 14, 1898, en- — 


titled “ An act’ extending’ the -homestead laws. and providing» for right of way. — | 
‘for railroads in ‘the District of Alaska, and for other purposes ”; that the said — 


tract does not.lie within 4 rods of the: shore. of any, navigable: ‘water's except — 
as shown on this map, and: that to the best. of my: knowledge and belief there | 
“igs no settlement or other claim ‘along: the’ shore of: any navigable waters: Upon 
land within 80 rods af any, pom of this tract eecenn as =nown on this" map. . 














ce = a - = 





"Subscribed and. sworn to before 1 me this — “aay of - 








N otary Public. a 





et, TAD ba is to be omitted in applications ‘for terminal ene aera ae 


™~ 


- area of 
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oY, , do herety certify that I am president of the company ; 
‘that. ———-, who subscribed the accompanying affidavit, dg the. chief 
engineer of (or was employed to make the survey by) the said company ; that — 
the survey of the tract described as follows: (here describe as in Form 7) an 
acres, and no more, was made by him as chief engineer of (or. 
as surveyor. employed to make the survey by) the said company ; that the said . 
survey, as accurately represented on this map and by the accompanying field 




















oi notes, was made under authority of the company; that the said survey, as-‘rep- - 


resented on this map and by. said field notes, was adopted by resolution of its~. 
board on the day of - 19—, as the definite location of said tract 
for (station, terminal, or function grounds) ;° (that the company has occu- © 
pied no other grounds for similar purposes upon public lands within the section 

of [5 or 10] miles, from the mile to the 
- - ig made); that, in his belief, the said grounds are actually and to their entire’ | 

extent. required by the company for the necessary uses contemplated by the — 
act of Congress approved May 14, 1898, entitled ‘An act. extending the home- 
stead laws and providing for right of way for railroads in the District of Alaska, — 
and for other purposes”; that the said tract does not lie within 4 rods of ‘the 
shore of any navigable waters except as shown on this map; and that, to the - 
best of my knowledge and belief, there is no settlement: or other claim along — 
the shore of any navigable waters upon land within 80 rods of any ome, of this 
tract except as shown on this map. . 























President of the Company. 


AtteaE: : 
{SEAL or COMPANY.) 








Secretary. 


RIGHTS OF WAY FOR RESERVOIRS, CANALS, POWER PLANTS, ETC. | 


On the general applicability of right- of-way laws in the Territory, _ 
the Attorney General, responding to an inquiry whether it would. be 
lawful to grant revocable licenses under the act of February 15, 1901. 
(31 Stat. 790), or easements under the act: of March 4, 1911 (36 Stat. 
1253), held, after a full review of all the statutes and departmental — 
decisions thereon, and especially of the act of August 24, 1912 (37. 
Stat. 512), providing for the full organization of the Territory and 
the extension of all the laws of the United States to the Territory 
not locally inapplicable, that such action was authorized, for the 
reason that said acts of Caner were now applicable to the public 
lands in Alaska. 

By analogy it would appear that the provisions. of sections 18 to - 
- 91, inclusive, of the act of March 3, 1891 (26 Stat. 1095), as amended 

by section 2 of the act. of May 11, 1898 (30 Stat. 404), allowing rights 
-. of way to canal and ditch companies formed for purposes: of irriga- 
tion, are also applicable to public Tands 1 in Alaska, and it has been so. 
held since said opinion... 

Section 4 of the act of February 1, 1905 (33. Stat. 628), granting 
rights of way for dams, reservoirs, water plants, ditches, flumes, . 
pipes, tunnels, and canals within and across the forest: reserves of the 
- United States, applies. to and 1 is. operative in forest reserves in’ the 

Territory. | 
It is tobe noted, however, that the act of June 10, 1990 (41 Stat. | 
- 1063), known as the Federal water power act, as amended by the act . 
of March 38, 1921 (41 Stat. 1853), has superseded and. repealed all 
acts or r parts. of acts inconsistent therewith, providing for the de- - 


@ ¢ This clause is e be omitted in. applications for terminal or junction grounds.” | ae ie 


mile, for which this selection. — 


; Federal Power Commission, Washington, D: C. But electrical proj- = 
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- 


velopment aa cerca of water power on the public domain and 
- certain reservations of the United States, and that this act is. appli- .. 


cable to Alaska. Applications thereunder should be filed with the 


ects that are in no way connected with water power—for instance, 


those where the electrical power is generated by steam—remain under 


the jurisdiction of this department, pursuant to. the provisions of 


‘the act of February 15, 1901 (81 Stat. 790), and that of March 4, 
~~ 1911 (36 Stat. 1258) ; where the land involved is not within a national ie 


forest. = 

~The. general instructions and regulations. teeandiae various rights : 
of way above referred to are found in eae circulars relating | 
to such oe In the United States. ae | 


x SPECIAL RESERVATIONS, | 
L ‘RESERVED. SPACES ALONG NAVIGABLE WATERS, 


“In the act, of March 3, 1903. (32 Stat. 1028), amending section. 1, | 
act of May 14, 1898 (30 Stat. 409), itis provic ed: | 


~ That-no entry shall be allowed. extending more than one ‘hundred’ and sixty 


_-rods along the shore of any navigable water, and along such shore a space of 


at least eighty rods shail be reserved from. entry between all such claims.” 
The reservation of spaces between claims along the shore of navi- 
gable waters, thus directed, is limited in operation to forms of entry 
for . disposition made under said acts, to wit: Homestead entries, 


~ goldiers’ additional entries, and entries for trade and business. 


In administering said acts, in accordance with the instructions 
herein, contained, no surveys will be approved, and no application, | 
selection, filing, or location as-above set out will be allowed for 
such reserved areas, or to exceed the 160-rod restriction along the ~ 
shore line as provided in the acts aforesaid unless and until such 
160-rod restriction has been waived: or such 80- rod reservation re- 
stored to entry by the Secretary of the Interior in accordance with | 
the provisions of the act of June 5, 1920 (41 Stat. 1059). | 

-To. make effective the limitations of claims. along the shore line 
and the reservation of 80 rods between all such claims, it is directed 
that where any claim is so located as to. approach. within 80 rods ‘of. 
the actual shore line, such claim will be considered as located on the — 


'- shore for that. purpose. Such constructive extension to the shore. 
line of claims so. located shall not work a reservation of the land 


in front of such claims and between them and the shore line; but . 
such lands shall be open .and subject. to appropriation under and in 


accordance with any appropriate law, and between all such claims, me 


or. the constructive ‘extension thereof, ‘the reserve strip shall extend 
fora distance of 80 rods from the shore line. 


The term “ navigable. waters” ” is defined by the act, of May 14, 


1898, i ees ae 


 * * * "to include all tidal waters. up to the line of ordinary. high tide and 


all cantiaey waters navigable. in fact. up to the line of high-water mark. | 


This: definition however, i is not taken-as intending to ‘Include all 
~ nontidal waters that are in fact navigable, irrespective of their extent 7 
or oe for ee spontaaon purposes, | travel,. etc. ‘ and such oe, 


ah a, 


\ 
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factors wall he considered in. passing 1 ae the question. of. the navi- : 
gability_ of nontidal waters. — -~ 

~The Limitation as to the 80-rod reserve strip along the shone line - 
is, however, extended by the act of March 3, 1903, supra, to “along — 
any navigable or other waters.” It: ‘becomes necessary therefore to - 
define what is included in the expression “other waters,” and it is 


held that the phrase includes all waters. of sufficient magnitude to 


_ require meandering under the manual of surveys, or which are used: | 
asa ‘passageway or for spawning purposes: by salmon or other sea- ~> 
: going, fish. | 
” Inconsideration on applications to enter lands shown upon ‘plats 7 
of public: surveys in Alaska, abutting upon navigable waters, the - 
restriction of 160 rods along the shore of such waters, provided. by the 
act of May 14, 1898 (30 Stat. 409), as amended by the act. of March © 
— 8, 1903 | (32 Stat. 1028), to which entries are: lined. shall be deter- 
: mined. as follows: The length of the water front of a subdivision will 
be considered.as represented by thie-shortest distance between the two. 
side lines of the subdivision, measured from the shore corner nearest | 
the back line of the tract; and the sum of the distances of each sub- - 
division of the application abutting on the waters, so determined, 
shall be considered as the total shore length of the application. 
Where, as so: measured, the excess of shore length over 160 rods is 
greater than the déficiency would be if an end tract or tracts were 
eliminated, such tract or tracts shall be excluded, otherwise the ae 
: plication may be allowed if in other respects roper. 
Circular No. 247, appored July, 4, 1913 bee D. 213), 1 is super- 


seded hereby. » 


es MEDICINAL SPRINGS RESERVE. 


| By Executive order of March 28, i911, the poowang, order of 
withdrawal was issued : | 


It is hereby ordered that the following lands fe and the same are hereby 
withdrawn from settlement, location, sale, or entry and reserved for public 
purposes, to wit, to enable Congress ‘to consider legislation providing for the . 
use of medicinal springs in the public lands in the District of Alaska, ‘subject 
to all the provisions, limitations, exceptions, and conditions contained in the act 
of Congress entitled ‘ An act to authorize the President of the United States to 
make withdrawals of public lands.in certain cases,” approved June 25, 1910. 

- All tracts of public lands in the ‘District of Alaska upon which hot springs 
‘or other springs the waters of which possess curative properties are located 
to the extent of 160 acres surrounding each spring in rectangular form, with 
side and end lines ° wee as near as may be, from aun apring or ereUP 


of springs. : 
This order: of. withdrawal. was. ‘modified J Famuary 24, 1914, by i. 
Executive order, as follows: 


Under authority ‘of the act of Goueiess’ entitled “An act to cuinadine qe 
_ President.of the United States to make withdrawals of public lands in certain 
cases,” approved June 25, 1910 (36 Stat. 847), as amended by the act of August 


24, 1912 (87 Stat. 497), it is hereby ordered that the Executive order dated 
March 28; 1911, withdrawing | ‘all tracts of public lands in the District of —— 


Alaska upon which ‘hot Springs or other springs the waters of which possess. 
curative medicinal properties are located to the extent of 160 acres. surrounding 
each spring in rectangular ‘form,, with side and.end lines equidistant,.as near | 
’ . as may.be,.from such. spring or group of springs, i be revoked, sO far. as it: 
applies to Jands within BAOuaT forests. " — a a 
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8 ‘RIGHT OF WAY RESERVED FOR RAILROADS, TELEGRAPH. AND D 


- TELEPHON Ei LINES.” 


s ce as act bor March 12, 1914. (38 Stat. 305), suhoruing ie Presi-_ Coe 
Ee dant to locate, construct, and operate railroads in the Territory it eo 


= was provided: 


In all patents for lands heteafter taken up, entered, or located in ine a ao 
| oy of Alaska there shall be expressed that there is eae to the United -_ 


we 


“such road: and twenty-five feet, on either side of the center line of any a a 


_ telegr ae or pelep Bone lines. 


. 4 ROADWAY ALONG SHORE LINE, 


a provision is made in section. 10 of the act of f May 14, 1898 (50. 


Stat. 409), that— 


A roadway 60-feet ‘in width, ae to the shore line as near’ as may be: | 


2 practicable, shall be reserved for the use of: the public as.a highway.. 


~The phrase “ shore line” as thus used means high-water re 


- This’reservation occurs in ‘the proviso relating to the reservation aie 

_ between claims abutting on navigable waters; but since it is its puts ie 

"pose to reserve a roadway for public use as a highway along the.” 
shore line of navigable waters, it:is held to relate to the landsien-° | 


oe tered: or purchased. under this act as well ‘as to the reserved lands:..-. 


_- otherwise it would serve little or no purpose. This reservation will —- 
not, however, prevent the location and survey of a claim up to’the | ae 
shore line, for in such case the claim will be subject to this servitude — . - 


and the area in the highway will be computed asa part of aes area _ 


_ entered and purchased. - 


: LANDING. AND ‘WHARF PERMITS ON RESERVED. SHORE SPACES om 
Section 10 of the act of May 14, 1898 0 Stat, 409), reads in m part = 


. as: follows: ; 


‘That there shall be Yeserved, by the United States a space of 80 toda in width | 


: ~ between. tracts sold or entered. under ‘the provisions of this act'on lands abut- 
.. ting on any: navigable stream,. inlet, gulf; bay, or seashore, and that the Secre-. 
~ . tary of the Interior may grant the use of such reserved lands abuttingon the. 


cwater front. to any. citizen or association of citizens, or to any corporation: in-.. - malt 
corporated under the laws of the United States-or under the laws of any State. 


shal] have access. to and proper use of such wharves and landings, at reason- 


. Or Territory, for landings and wharves, with the provision that the. public ae 


able rates of toll, to be prescribed by said Secretary, and a roadway 60 feet in | 


width, parallel to the shore line as near as may be practicable, shall. be re- 


served for. the use of the public as a highway. 


ey: Applications for landing and wharf privileges must be aes 7 
Spat and should be addressed to the Secretary of the Interior and — 


“filed in. the proper: local land office for transmission to. the General. Ba | 


Land Office by special letter. 


(2). Applications. should describe the tracts desired by words. ‘anid? ae 


od by; a preliminary diagram showing their position. in connection with 


__-adjoming-surveys and water front and by courses and distances where =. 
~~ not. defined by prior surveys. There shouldbe filed diagrams and  —S—- 
specifications of the proposed wharves and landings, showing their 
> position in connection with the roadway used by vessels, the width of 

the channel, and the various soundings. | - Maps and such other pepe “4 


me 74p8"= v0 50——6 
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as tt may be necessary to fully show. ae aC must be furnished. a | 
All buildings proposed to be erected. should be shown on the diagram 


accompanying the application, and there should be indicated. their _ 
-- wse and whether they are for public or private purposes. _ 


Tn an application by an individual or association, the cicohan pe 


of the individual and. of the. members of the association must be oe 


shown. 7 : 
In case of a corpotation,. a certified copy of the articles es ‘incor: | 
. poration, and evidence of organization must be furnished in the’ - 
same manner as. is ‘required where corporations apply for rights of © 
way for railroad purposes. 
(3) The use of such land is limited to landings and wharves, and: 
all rates of toll to be paid by the public must be submitted for ap- 


7 _ proval of the Secretary: of. the Interior. The application should be 


accompanied by 2. proposed schedule of public toll charges, and ‘if 
‘such charges are found to be reasonable the schedule will ‘be. ap-° 


_ proved, subject,: however, to. Tevision as the public: interests: any om 
| thereafter require. ; 


(4) Ifthe application be allowed: the supervisor of surveys will in- a 


struct a United States surveyor to execute a survey and set:permanent 
monuments to delineate the boundaries of the-tract, and a permit will — 


~ i. ‘be issued granting. the applicant the use of the land sought for. land-_ - 
ings and wharves, subject to the provisions and conditions prescribed. ~ 


by the statute, which permit will be revocable at the. discretion of the . 2 
7 Secretary of ‘the. Interior. The erection of wharves. and. piers in > 
any port, roadstead, haven, harbor, canal, navigable river, or-other — 


water of the United States, outside of established harbor lines, or 
where no harbor lines have ‘been established, must be in conformity 


a - ‘with plans recommended by the Chief of Engineers and authorized 
:.. by the Secretary of War; consequently such’ applications will:be sub-> — 
_ maitted to the War Department for approval, or such other action as _ 


7 that department may deem: proper, before final action is taken i in this oa 


department. 
(5). Reserved: spaces. between claims upon davicable waters within ar 


“a existing national forests in Alaska are subject. to the jurisdiction of. — 


| the Secretary of Agriculture, pursuant to the act of ‘February 1, 
1905 (83 Stat. 628), and permits for the use of such spaces for ine 
ings and wharves : must Be obtained through: that eCoparinent a 


or - CONTESTS, 
" Ognteaie against etitries of public eecee im the Teed of ica | 
may be initiated by private persons, or on the part of the Govern- 


ment, in the same manner as such proceedings are begun elsewhere ~~ 


in the United States. — | 
_ The procedure in such cases will be governed by the Rules of Prac- 
tice, copies of which may be obtained .on application to. the Com-" 


-— missioner of the General Land Office. The lastrevision of the. _ 
Rules of Practice will be found in volume 48 of Land Decisions, 
oe beginning page 246. a 


Paragraph 4 of the anatnuctions of May Ze ‘i908 (36 L. D. 433); site 
| relating to contests against homestead locations, provides: as follows: re 


Homestead locations of lands in the District (Territory), of Alaska, may. be . = 
contested and canceled upon any preuns which would warrant ote cancellation ase 


~ = 
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A of a homestead entry of - land: élsewhere;: made | “under section 2080, R.. S.: ro 


and contests of this character may be initiated at the proper United States. 700° 
land office by either the Government or any private per son, and should be ea 
_ proceeded with in the same manner and’ given the same effect as contests ee 


Fa against homestead entries elsewhere. a 
Where a final decision has been render ed ina sortene, sioedins . 


canceling a homestead location, the register will secure the notation | o 


7 of such eae on ‘the record, of the: location ; in . the. recording - 


" ALASKAN RAILROAD. ‘TOWN. SITE REGULATIONS., 


Suede ancl pursuant to the provisions of. the act of Cotigrecs as 


| aoe March 12, 1914 (38 Stat. 305), entitled “An act to authorize 7 


‘the President of the United States to locate, construct, and operate 


railroads.in the Territory of Alaska, and for other purposes,” it is ae 


hereby ordered that. the. administration - of that portion of said act 
relating to the withdrawal; location, and disposition: of town sites: 
. shall be 1 in accordance with the followings regulations a and’ provisions; 7 

to wit: eet : | | | 
“REGULATIONS. 


‘ RESERVATIONS, bp 


The Alaskan Wagering Commission will file with the Secrstary 


__ of the Interior, when deemed necessary, its recommendations for the 


reservation of: such areas as in its opinion may be: needed for town- 
site purposes. The Secretary of the Interior will thereupon transmit’ 
such recommendations. to the President with his obiections thereto. 
or concurrence therewith. If approved by: the President, the reserva- | 
tion will t be made by. Executive order. i‘ , 


‘SURVEY. 


. “When - in ee opinion Sp a aay oF iis: Taterion ay pubis: a 
- interests require :a survey of:any such reservation, he shall -cause to — 

_ be set aside such portions thereof for railroad: purposes assmay be | 
selected by the Alaskan Engineering Commission, and’cause the. — 
remainder, or any part. thereof, to be surveyed into urban or suburban 
blocks and lots of suitable size, and into reservations for parks, _ 


schools, and other public purposes and for Government use. High- 


~ ways. should be laid out, where practicable, along all shore lines, and 

~ gufficient. land: for. docks and wharf purposes along such shore ‘lines. ; 

- ghould be reserved in such places as there is’ any apparent necessity 

~~ therefor. The survey will. be made under the: supervision of the 
_ Commissioner’ of the General Land Office, and the plats will be 


- approved. by him’ and by: the chairman of the Alaskan mpinsering a 
Commission: © . 
| "PREFERENCE RIGHT. 


_ Any person setae in a ‘reserved. on waite fe the Gnae: of pf the 
subdivisional survey thereof 1n the. field and owning and:having | 


valuable and. permanent improvements thereon, may, in the discre-. 
tion of the Secretary -of the Interior, be granted a preference right. — 


- of entry, of not penceedine: two lots on which he. may. have. such 1 im-: 


; f. | Klee 26, IEE. 
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dors cneria ie: paying. the appraised 1 price fixed: by ie superin- a 


-.-tendent- of. sale, under. such regulations as the. Secretary of the. 
Interior may prescribe. ‘Preference. right proof and entry when. s 





er a must ‘be. made prior to the date. on the ae sale. 2 
| oy rere PUBLIC ‘SALE. | | “a3 Pio 


“The: Poet, anid “unéold lots will he Stored at abies eiteey = 


to the highest bidder at such time and place, and after such publi-- 
i. cation of notice, if any, as the Secretary of the Interior may direct, — 
.»”.) and he may appoint or detail some suitable person as superintendent 


/ of-sale to’ supervise the same and may fix. his. OnE yon ae : 
7 ete him: to give sufficient bond., = ke re, ae 


SUPERINTENDENT” S AUTHORITY. hg ee 


“Under ce supervision of the Secretary of the Tater ior, ‘the ne . 


ae intendent of: the sale will be, and he is hereby, authorized to make — 


all appraisements of lots and at any time to. reappraise. any lot 


which in his judgment is not appraised at the proper amount, or to . 


fix a minimum price for any lot below. which it may not be sold, 
and he may adjourn, or pore the sale of ay lots to such time Z 
and place as he omar deer ‘proper... | _ * 


MANNER AND ‘TERMS Or PUBLIC. SALE, 


| “The. Seirotars of. the Tnterior shell by regulations. ene ‘ies | 
manner of conducting the public sale, the terms thereof and forms 


therefor and he may prescribe what failures in payment will subject 
_. the bidder: or purchaser to a forfeiture of his’ bid or right. to the — 
‘Jot claimed and money paid thereon. The superintendent of sale. 
will at the completion of the public sale deposit with the receiver. — 
of the proper local land office the money received and file with its - 


* officers the papers deposited with him by sald bidder, together with * 


his certificate as to successful bidder. + - 
e If it be deemed advisable, the Coniiiee of the General acd: if 
- Office: may direct the receiver of public moneys..of the proper dis- ._ 


trict to attend sales herein provided. for in which. event the: "cash, 
: a meas shall be paid to: pene Bale receiver. aes 


ANCHORAGE, MATANUSKA, AND NENANA ‘TOWN: SITES. 


. Unsold and for feited Jands i in the town. sites. of Anchor age, e, Mat. 
anuska, and. Nenana, upon which assessments for the improvements 


- of streets, sidewalks, alleys, and-for promotion of sanitation and = ~ 
| fire protection have. been levied by the Alaskan Engineering Com- 


-- mission and the assessments or any. portion. thereof remain unpaid~ | 


shall be subject to such unpaid assessments: and. the purchaser shall ~ ‘ 


pay the same.in the manner the Secretary. of the Interior may by 


aoe regulations provide, and the. proceeds of such assessments. will be — : 
_ deposited: with the Alaskan. ‘Engineering Commission as a reim- | 
- bursement to the operating expense fund as gro on in-section 38 of ~~ 


the act of March 12, 1914.(38 Stat.°305)._ 22 Comp. Dec. 604.) 


. - Hereafter no such assessments by. the said eee will be levied. 


a Geer a by Executive order: Nox 8529, eee, below. ) 
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In cases “where! one ‘ot a arabe of ek purchasers of a, lot has i ae 
| had or may hereafter make all payments of his pro rata share. of: 


the purchase pe and assessments on the lot,-such lot may, in the — a 


event of forfeiture being declared, and in. the discretion of -the 


Secretary of the Interior, be resubdivided and a preference right of~ me 
purchase given to the person who has made all payments on his por- _ 


~ tion thereof, such preference right to be confined. to the portion of 


_ the original lot held and claimed by such person.. This ‘Privilege: oS 


may be extended to a transferee of an original purchase. 


Final certificate may issue in these town sites in all cases when the = 


purchase price and assessments are » paid in full without regard to 
: date. or va ae ees | ae 


a 
Fale *. 


“COMMISSION BUILDINGS oN LOTS. | os 


| "Buildings 1 siege to ihe Andean Wine issene: Comtnission. sit- 
uated: on a lot in any town site may. be appraised and sold. separate” 
- and apart from the lot on which located, under: regulations pro- 
vided for by. the Secretary of the Tnterior ‘or. the same and. for the. 
~ yemoval of the buildings... The. proceeds for the sale of:such. build- | 
ings shall be paid to the Alaskan. Engineering Commission a as a , reim- | 


ac bursement to us Operating ' account. oe 
. PRIVATE ENTRY. | ane cp eo ae 
7, 3 aaa | 


7 vee , ‘offered at’ public sale and not sold and lots offered: or tac: 
| “clared. forfeited ina town. site may, M the discretion of the: Secre-- : 
ae of the eTaterior, b he sold at private. entry for the appraised, ie - A 


ORDERS. REVOKED. 


(No. 3489.) | 


An ineecutive ners. digceieiare: issued for the: disposition = town ipod along a eee 


- Sine Government railroads in Alaska’ are hereby revoked so far as they con- 
-- fliet with the foregoing provisions. This order is intended to take the place -of 


_+ all-other orders making provision for the sale and disposal of lots in said: 
town sites arene Sore at. Eeoece -in.. Alaska. under : the ‘provisions. or : 


ae ce act. 


Tae Wisrrie ‘Hovss,- ae 
‘June 10, 1921. 





( No. 3529 = 


a Under and baeiaeae to ‘the provisions of the. act of Gonevess. aoprored 
March 12,1914 (88 -Stat.:305),.it is. ordered that Executive : order No. 3489,. . 
issued June 10,1921, be, and the same is: hereby, amended to ‘authorize and 
empower the Alaskan Engineering Commission to levy and collect. assessments. - 
for town-site expenses for the town site of Nenana, for the improvements Of. 


streets. sidewalks,. alleys, and for promotion of. sanitation. and ute protection, 
for. the. period from J uly: 1, + 1920, to. oe al, 1921. bth i 
| | Wann a ‘Hanpina. 
‘Tae Waite Houst, co | a fe a 

“August 9, 1921, | 


Wanna G. ‘Hanpnva, 
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| ‘Serial No. he ok Ue 
. ed cee - _ Receipt No. Sak ara | 
“Application to purchase town. tot. | 
[To be executed in duplicate. a, 
| Derarrtenr oF THE INTERIOR. 


UNITED STATES LAND OFFICE. eee 


. eee “Alaska. 
| eR IO Or a On , post-office. address peewee aoe 
having been declared the successful: bidder for Lot No, ~-2.2 20 o- “Block é 
ON Ole, chepeeee oe ges fac! , in the town site of -.--—_i_ a , Alaska,. as delineated. and . 
designated .on the approved plat thereof, containing Bedell oe aa wn square 


feet, do hereby apply to purchase said: lot, subjeet.to all the regulations govern- 
ing the Sale thereof, and agree to pay therefor the amount bid by me, viz: 
Sih, pu ebaaia Sete lat eho et adie .dollars (Re eticaase) on the following terms, 
to wit: “One. third cash, which is | tendered herewith, and the balance in five — 
equal annual installments; payable in one, two, three, four, and five years, re- 
spectively, from the:.date register’s. certificate of. sale issues hereunder; upon — 
failure to pay any. installment on or before the day. the same. becomes due, all 
rights. under this application, together: with the payments theretofore made, . 
may be forfeited by the Secretary of the Interior, 
_. -I-turther agree that if the said lot; or: any part thereof, shall be used for. the 
- purpose of manufacturing, selling, or otherwise disposing of intoxicating liquors 


vas a beverage, or for gambling, prostitution, or aly unlawful purpose, at any 


. time during a period of five years from the date of. register’s cer tificate of sale, . 
and prior to the issuance of certificate of final entry, or if, at any time during. 
said period, I, or my successors in. interest under this application, shall fail to 


-comply~ with. any regulation or requirement which the Secretary of the Interior, - 


in his discretion, shall make or authorize to. be made, for the improvement of. 


_ streets, sidewalks, and alleys, promotion of sanitation, and fire protection: within at 
said town site, ‘then. all rights: under this' application ‘shall terminate and a for- 


‘feiture thereof, together with the payments theretofore made, may be declared 
by the a SecrO ay, of the Interior, whose finding. of fact shall be final. 


ee ee a ee 


: we ‘ . : (Sign ‘here, full Christian name.) 
~ of Kensng. certify that the foregoing application and. agreement was siened oF 
and: acknowledged. bef0re: me ‘this :2n--222.-5 day of 222254222254; 19-2,. 
a a a as ae 


(Official designation. of once ye 


- (Nors:—No sum. “Jess than vente nve. dollars ($25.00) will’ be ‘pecaived:. as 
the first cash paymerit, and if one-third the amount bid is less than that sum, 


‘proper modification. spoule be made in | the above terms of sale oreleuNe to: pay- 
ment.) | | 


: “tee Certificate as. to, successful vidder, 


cere: 4 ee is Se ae ; 192 2 
This 1 is to 0 certify + aia: 2p a ee ce SO nose -Office address oe, 
otis ee AE RO » has been decane: the successtti bidder for Lot Nov: , 
: Block No. gto cee , in the town site of Serr Alaska, and is entitled 
to purchase said lot, The: amount of liis“bid was. -_- peer tee Le ke - dollars” 
. Rie ), on which there has been’ paid to the undersigned to “apply: as 
- cash payment ne sum OP eee dollars: ee en ye faa, | 


Ae ee ew ik ne are Pe lk Ne ge le 


“Superintendent oF Bale. - cs 
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| a _Register’s certificate of sale, “ye ee oe es 
—U. 8: Land ‘Oflice; ae Alaska, < | 


. Heseby: ceettty: ‘that. the :eokesone. application has this. day ‘been mek 
_Bubject to Je terms, consiitlons, and agreements therein set forth. | | 


ee ee er a 


“Revister. 


| (Nome, atter application’ has been allowed, ‘the © duplicate copy thereot ‘should fete 
* -be Pransiiitted: ‘to the oye ).. , | . 





os onrnt EMR . 


This is to ont that dies Eiees enn a . Post-offiGe address £202 
cM Se ctean y has been: declared the successful bidder tor Lot NOvse 2 
Block aN Oise ee , in the town site of 2 , Alaska, and is entitled 

_to purchase said Tot. The amount of. his bid. was ieee ese enamine . dollars 


| Beene 


a en ee 


. - hs as " Buperintondent or Sale,: . 
Rou, ‘To BIDDER —This- nisnioranddm eertinea te: nat be surrendered. to the or 


Sipennandent of. sale before the close of the next succeeding sale day; or the ~ 


i next business day if bid: accepted on the last sale day, together. with application . 


“to purchase the lot described, accompanied by the cash payment required. by: the - _ 


regulations Boverning the sale, or. all rights under the bid a be. sorted 


- “FORFEXTURE, oF LOTS UNDER ALASKAN RAILROAD TOWN. SITE ; 
Ms | _REGULATIONS—PROCEDURE. | 


a INSTRUCTIONS OF FUBRUARY 16,1916; 


aA The’ following procedure for the “Forfeiture: of lots, dee nhes 
7 ~ Maskan: Railroad town-site regulations, Executive. order approved 
_- June 19, 1915, is adopted, to become effective immediately : | | 


‘1. The purpose hereof is to secure prompt action in. cases “phere ce aft 


there has been. any alleged. violation of said regulations, or failure a 


7 _to. comply with the terms. thereof, or of any.and all. regulations or. 
. Yequirements which the Secretary, ‘of the Interior may make, ‘or au-_. 
‘thorize to be made, pursuant to. said Executive order, and to allow © 


_-the lot purchaser or other party in interest an opportunity to file a | 


denial of the charges against his claim.and be heard thereon. 

12. Whenever. the Chief of the Alaskan Field Division. is. of the 
Opinion that proceedings to forfeit any lot are warranted, he will 
prepare a notice.of charges, which will be made over his. signature 
‘as Chief of Field Division, but not under oath or corroborated, in. 
which shall be. lainly. and priestly. stated the grounds upon which 
-the charges are ba sed... 

8. The notice must. ‘be arrittan. or printed and. must contain ‘the 
number of the lot and block and the name of the purchaser or other. 


known party in interest, and shall be prepared in quadruplicate;.the . ~ 
original shall be served as. hereinafter directed; one. copy. shall be - 


forwarded to the register and receiver, who will note the same upon - 
their records and. forward it to. the Commissioner of the General _ 
Land Office, who will: promptly’ cause proper notation to be made. 
-upon.his records; and no patent or other evidence of title shall. issue 


until and unless. the case is closed i in. favor of the claimant ; the e. third. ee 
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! : cop y shall be retained by the Chief of Field Dison ri his ae ‘ 
and the fourth copy to be forwarded to the Land and age - 


- = Department: of the Alaskan Engineering Commission, 


_ 4, The notice must also state that the charges will be taken : ascon- — 
_tessed (a) unless the purchaser or claimant files with the Chief of — 
- FieldDivision, within 20 days from the receipt of notice, a written — 
‘denial, under oath, of said charges, with. an. application fora hear- — 


es ing, (b) or if he fails to appear at any hearing that may be. ordered... 
| m the case. : 


5. The original. notice of. the charges may in all cases. be. ‘served 


o personally upon the proper party by : any person over the age of 18 


years, or by registered letter mailed to the last address of the party ~_ 


. -to be notified, as shown by the record, and to the-post. office: nearest 


-*to the land. ‘Proof of personal service shall be the written acknowl-— 


— -edgment of the person served, or the affidavit ‘of the person who 


“served the notice showing per ‘sonal delivery thereof to the party | 


-gerved and stating the time and place of such delivery. Proof of - 


service of notice by registered mail shall consist of the affidavit of — 


_. the person-who mailed the notice attached to the post~ -office registry : 


return receipt or the ‘returned unclaimed ‘registered letter. Where — 
-.. service of notice is made by an employee of the Government under — 
oath of office, his certificate will be suilicient 1 in liew of the affidavit 7 

hee otherwise required. : 


6. If the charges-are denied: and a hearing peed: for, the ee 7 
‘and receiver of the proper land district, upon’ request of the Chief _ 


. | of Field Division, will fix a date and place for a preliminary hear-- 


“ing before any United States commissioner, notary public, judge, . a 
clerk of a court of record,.due notice of which. must be given. : 
a Ber dn or parties in interest. Such notice must ‘also designate a date : 
for final hearing before the. register and receiver, after which neither _ 
the Government nor the defendant may take any testimony except _ 


upon proper showing under the rules governing continuances, or — 


“upon written stipulation filed in the case. The notice may be served _ 


~ either. by’ securing personal service upon. the parties in interest.or by 


registered'mail.-- A copy of said ‘notice shall be sent by or dinary mail = 
G to “the Commissioner of the General Land Office. — 7 
“7, The Chief of Field Division will duly submit thie Commis: ° 


_ sioner of the General Land Office, upon proper form provided there- _— 
_ -for, an estimate of the probable expense required’ on behalf .of the °” 
7 ouers Government. ' ‘He will also cause to be served: subpenas: upon the 
- . Government witnesses, and take such other steps as are peeay ‘to. 
7 . prepare the case for hearing. | 


8. The Chief of ‘Field Division, or any special agent who may he Z 


es designated by him, must appear. with his witnesses on the date and 


_ at the place fixed for the hearing unless there is reason to believe 2 
~ that no appearance. by or for the defendant will be made, in which — 


se event no appearance: on behalf of the Government is required. 


9. If the party or parties in interest: fail to deny the- ‘charges - 


~~ ynder- oath and apply for a hearing, or fail to appear at the hearing — 

-. ordered without showing good cause therefor, such failure will be | 
_. taken as an admission of the truth ‘of the charges and will obviate - 
any necessity for the Government ‘to’ submit evidence in support 
thereof. ‘In the event of default in denying the charges and apply- 
Corea oe for a hearing, the Chief of pod Division will forthwith ee 7. 
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* "the case 6 an (Ceimisionee: of the General: Land Office, with his 


. recommendation thereon, and notify the parties in interest by regis- a 


tered mail of the action taken ; if denial is made and hearing applied | : 


_.for, but defendant or defendants fail'to appear at the hearing and |. 
, fail to ‘show: good cause for such failure to appear, the register and  - 
receiver will forthwith report the case to the commissioner, with © © 
- their recommendation, thereon, and notify the parties. of such action | 

a “by, registered mail. ee" eh oe 
10. Upon. the day set for the hearing and the day to which it may afer 
be continued the testimony of the witnesses for either party may be -_ 


"ee, submitted, and both parties, if present, may examine and. cross- .~ nen 3 
examine the witnesses, under the rules, the Government. to. assume a 4 


2 _ the burden of proving the charges. : 
-. 11 After the hearing, if one is had, but not sooner than the day — 


 sueceeding’ that named for. final hearing, the' register and.receiver > 
will proms ae forward the record to ‘the Commissioner of the Gen-.- 


~ eral. 


ay notify all parties. In interest of their. action by ordinary mail. 7 
12. Depositions may be taken.on behalf of either party before oe 
‘any. officer authorized to. administer oaths, after first giving 10 days’ - 


and Office, with their. recommendation in the matter; and will: : <= : 


_° ‘written notice to the opposite party, or they may be taken ‘by eae ee 
am lation, as provided by Rule 27 of the Rules of Practice. Bese 
“18, Decision will-be rendered by the Secretary of the Interior in Lee ee 
_ ¢ases governed by these regulations, and will be final and close the 


— case.. Such decision may be rendered at any time after the expira- ee 
. tion of 30. days from the date the record in the case is received by 


: e the Commissioner of the.General ‘Land Office. Motions or briefs — 
must be filed with the Commissioner of the General Land. Office ~~ 
+ 414, The Rules: of’ ‘Practice, where not.in‘conflict herewith, will be - 


" a applicable to proceedings under these regulations. Notices to which = 
_ the lot purchaser is entitled will be served upon persons having an © 
interest in the lot, provided a notice of such. interest has been filed in .. 


oy the district land office as required by rule 98 of the Rules of Practice. = - 
-15. The Alaskan. Engineering: Commission: will make all needful 


nie 5: ‘rules and. regulations covering the period prescribed by: the town- = 

‘site regulations for the improvement of streets, sidewalks, and alleys, 
_- the promotion of sanitation and fire protection or other municipal sy. 
_. improvements, and said commission is further authorized to levy and 


collect such assessments as may be-necessary in the premises. If any 


ee claimant shall fail to comply with such regulations and requirements, — e 


we all the facts in each case shall be reported to the chief of field divi- - 


sion, who will then proceed in accordance with the instructions con- 
~ tained hereinbefore. If any claimant: shall fail to pay any and all. 


— assessments as required by the Alaskan Engineering Commission, the. 
- ease will be.reported to the Commissioner of the General Land Office, 


“with a. complete statement of the proceedings had, for submission to. : 


_ the Secretary of the Interior, who, after such notice ‘as he may deem - 

-.. proper, will declare a forfeiture of the lot involved or make such avis: 
~ other disposition of the case as the record may warrant.. — 

Notice of delinquency in. the payment of assessments will be. given. ee 


a by the Alaskan Engineering Commission ‘to the register and receiver’ o 
--_ of the United States.land office within whose jurisdiction the lot or — 


oe tract. involved 3 1s. situated for notation upon their. Tends and trans- pee 
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mission to the Cormac: of the Genera aca Office,. ‘and such | 
- notice will operate as a caveat. against, the issuance of pavent or. other a 
: evidence of ae until the same 18 finally seins of. fed ae 


MINING CLAIMS. 


| a ncuons only relative to acts of Coingreds specially oie. | 
_ to Alaska are included herein; for instructions under the general 


mining Jaws consult Circular No. 430, “ United States. Mining Laws 


and Regulations Thereunder,” which may be had on application to a 
district land office or. the General Land Office, Washington, D. O42 ig 
The laws of the United States relating to mining claims. were 
extended to Alaska by section 8, act of: May 17,1884. “(93 Stat. 24), 
_ providing a civil government for Alaska, in the following terms: | 


~ Sue. 8.. That the ‘said. District of Alaska is hereby. created a land district, . 
and a United States land. office for said. district is. hereby located. at Sitka. | 
The commissioner provided for by this act to reside at Sitka -shall be ex 
officio register of said land: office, and the clerk: provided for by this act: shall : 
be ex officio receiver of public: moneys, and the marshal provided: for: by: this — 
act shall be ex officio surveyor general of. said district andthe laws of the 
- United States relating. to mining claims, and the rights incident thereto, shall, 


from and after the passage of this act, be in: full. force and’ effect. in said dis- . 
trict, under the administration thereof herein provided for; subject to Such 


regulations as may be made by the Secretary ofthe Interior, : ‘approved by: the ~ 
-President: Provided,.That: the Indians or other.persons in said district shall | 


not be disturbed in the possession of any lands actually in their use. or oceu- 


_ pation or now claimed by them, but the terms under which such persons may 
acquire title to such lands are reserved?for future legislation by. Congress: ee 


_* provided further, That parties who have located mines or mineral privileges —. 
. therein under the laws of the United States. applicable to the public Nona, 


or who have occupied and: improved .or exercised acts. of ownership over such 
claims, shall not-be disturbed therein, but shall’ be: allowed to perfect | their — 


_ title to such claims by payment as aforesaid: And provided also, That the land. — 
. not exceeding six hundred and forty aeres. at’ any. station’ now occupied as” 


* missionary stations among the Indian tribes in said section, with the: improve- 


+ ments thereon erected by or for such societies, shall-be continued in the occu- 


~ paney of the several religious societies to: which. said. missionary . stations’ re- 
spectively belong until action by Congress. ‘But nothing contained in this dct 
shall be construed to’ put in. Cease in’ said distr net Ene: eeenerey land laws. of the 


: ; ‘United States. 


‘Sections 15, 16, and 26 in ane act of Tae 6; 1900 (31 Stat. 321), : 


ae making further provision for a ‘civil government for Alaska, again, 


in specific terms, extended the mining laws of the United: States, a 
~-and all rights incident thereto to the Territory, with certain’ further 7 
- provisions with respect to the acquisition of claims thereunder: | 


‘Sec. 15. The respective. recorders. shall, upon. the payment of ‘the fees. tor 


the same prescribed. by the. Attorney. General, ‘record: ‘Separately, 2 large and ies 


| well-bound separate’ books, in fair hand: 


' -. Wirst. Deeds, grants, transfers, contracts to sell or “convey real. estate ‘and om 
mortgages -of real estate, - releases of. mortgages, . powers of. attorney; leases 


_ which. have. been: acknowledged or proved, mortgages upon. personal property ; a 
Ninth. Affidavits ‘of annual work. done | on ‘mining. ‘daims:. eae ¢ tpt. 

Tenth. Notices of mining location: and declaratory statements ; ogee 
Hleventh. Such other writings ‘as are required or permitted by law to be 


--pecorded, -including:. the liens of mechanics, laborers, and others: - Provided, 


- Notices of location. of mining claims. shall be. filed. for Yecord within : ninety 


. days from.the date of the: discovery: of the. aim described in the: notice, | and e 


all instruments shall be recorded in the recording district in. which: the. pr operty | 
or subsect aed affected ‘by the instrument. is’ ‘Situated, and: aie the: ‘Brop- aa 


| POLS 7 _ | DROISIONS RELATING TO THE PUBLIC. LANDS. aoe of 91 ee 


* erty: or. > subject. matter: is. not situated in any established recording. district the re 


instr ‘ament. affecting. the Same,shall. be. recorded - in the office of the clerk. of: the 
division of the. court having supervision over the Eeconene division in which 
such. property or subject. matter is situated. _ in re a 
ee ree ee ere a nee > 2 eh ee TG 
— 16. ike Provided, Miners: in any organized. mining district may | 
make rules fond regulations governing the recording of. Dotices of location ‘of. 


mining claims, water rights, flumes and ditches, mill sites, -and affidavits of -— : 


labor, not> in’ conflict with this act or’ the general: laws of the United States ; ; 
and ‘nothing inthis act shall be construed so:as to prevent the miners in any 


- regularly- organized: mining district: not. within any recording: district. estab- | 
lished ‘by the court from electing their own. Taining recorder to act as such’ until 


a recorder. therefor is appointed by the court: Provided. further, All records “ 
‘heretofore regularly made by the United States commissioner..at Dyea, Skagway, . | 
and the recorder at Douglas City, not in- conflict with any: records regularly 
“made with the United States: commissioner ‘at J uneau, are: hereby legalized. And 
‘all records. heretofore made in’ good faith in. any regularly organized mining 


district are hereby made public records; and the same shall be delivered:to the | eb e = 
‘recorder for the recording; district. including such Inining district withio. Six 


| "months. from the passag e of this act: . tp cinet ho 
x ne” a re eS ae i a a oe 
“Sre. 26, ‘The: laws of the United States. relating’ to mining claims, mineral © 
Slocatione. and rights incident thereto..are hereby extended to the District of - 
Alaska: Provided, ‘That subject only to such general - limitations as may be. 
necessary. to: exempt. navigation from artificial obstructions all.land and shoal. 


_water between low and:mean. high’ tide on the shores,- bays, and inlets of _ 


- Bering Sea, within: the jurisdiction of the United States, shall be subject to 


‘exploration and mining.for gold and other precious: metals by citizens.of the: 


-Unted States, or persons who have legally declared their intentions to: become 
such, under. such reasonable rules and. regulations as the miners in: organized 
mining districts may have heretofore. made - or may hereafter~make governing 


-the temporary possession thereof for exploration and mining purposes ‘until © _ 
- otherwise: provided by. law: Provided further,. ‘That: the rules aud regulations 


-established by the miners. shall not be in. conflict with the mining laws:of the | 
- United States; and no exclusive permit shall be granted by the Secretary’ of . 


War authorizing ‘any person or persons, corporation or company to excavate: or- ov as 
“mine under any of said..waters below: low tide; and if such. exclusive: permit. — eee: 
~ has- een. granted it is hereby: revoked:and: declared’ null and ‘void: but citi-” 


zens of the United States or: persons who have legally. declared their: intention 


“to become such: shall have. the right to: dredge and mine -for.gold or other aa 


precious metals in said waters, below low tide,. subject to.such general.rules and © 


regulations ‘as thé Secretary of ‘War: -may- prescribe for the preservation of 
order: and’ the. protection: of the interests of: commerce; such rules and regu- © 
lations: shall not, -however, deprive miners. on the beach of. the. right ‘hereby » _ 
. given to: dump_ tailings. into or pump from the sea opposite their claims, except 


where such dumping “would actually obstruct navigation, and the: reservation 
- of a roadway sixty: feet wide,’ under the tenth section ‘of the act of May four- 


- teenth, eighteen hundred and ninety-eight, entitled.“ An act extending the home- 


stead. laws: and. providing for right of way for railroads in. the District of 


eae and for. other purposes,” shall not apply to: mineral lands or town sites. -/ 


7 OR OR yf * 2 ee er) 


‘ates 


PLACER ‘CLAIMS. 


“The act. of ‘Ainge 1, 1912 (37 Stat. 042), riod fies. and sinends the 


placer. mining law: with. respect ‘to location. of such claims 3 in the = = 


ey as follows: 


That no association. placer-mining claim shall hereafter be located in Alaska Sieh a 
in. excess. of ‘forty. acres, and on every placer-mining claim hereafter: located in 


Mase, and until a patent has been issued therefor,-not less than: one hundred. 
» dollars’: worth of labor shall be. performed or. improvements made during each — 
year, including the year Or location, for each and every twenty acres. or excess ; 
fraction thereof. : 
Src: 2..That no- person: shall hereafter: locate any: mince eniming aint in 


~ Alaska : as’ bee for: another unless he: is s duly. authorized thereto: by. a | Dower _ 


aN 
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of otiee: in writing, aly. acknowledged and: recorded 1 in ‘any ‘pecorder” S: office 
in the judicial division where the location is made, | Any person so authorized a 

may: locate placer-mining claims for not more than two individuals or one asso- | 
ciation under such power of attorney, : but no such agént or ‘attoriiey shall be 


authorized or permitted to locate more than two placer-mining claims for: any 


: act.. 


_ one principal or association . during any. calendar. month, and no. placer -mining — | 
Claim Shall. hereafter be located in Alaska bee under. ‘the limitations of: ‘this me 


 ‘$se. 8. That no person. shall hereafter locate, cause: or. procure to be located, oe 
_ for himself more than two placer-mining claims in any calendar month: Pr Ors... 
~ wided, That one: or ‘both of such: locations may be included: in: an. association 9 
claim. es: 

_. SEc. 4, That no placer-mining ‘aim hereafter. located: in “ala sice shall be 
patented which shall contain a greater area than Ag. fixed. by. ae nor. which ‘is. 
- longer than three times its greatest width. 

_. Sec.-5. That any placer-mining-claim. attempted: to: be located in violation ‘of 
this act shall be null and void, and: the whole.area thereof may ‘be. Jocaten by ; 
any qualified. locator as if no such prior. attempt had. been made, - 


~ October: 29, 1912; the following instructions 5 were issued under this : 
act (41 L. D. 347) . . 


- It is important to. note that this. act sop lied. ere to. placer-mining 
claims located in Alaska on or. after August 1, 1912. -It does not. in any man- 
ner relate to. lode-mining | claims, or placer-mining claims: located prior: to 
said: date. The terms of the act’ lay strict limitations .and conditions with 
respect to the placer locations made upon or after said: date. : 
Section 1 of the act provides that no association placer . claim. shall be 
located. after August 1,-1912, in excess of 40 acres. - This limitation is positive, 
‘whatever may be the number. of persons Hssociared OBCELEr or whatever ‘the 
local district rules or regulations ‘may permit. | _- | 
Said section further provides. that on: every placer- -mining. slain: located. in 
Alaska after the passage of the act, and. until patent therefor has been. issued, 
not less than $100: worth of.labor “must be pérformed or. improvements made 
during each year, including the year of location, for each and every 20 acres. 
or excess fraction thereof included in the. claim. ‘This means that the first — 
‘annual expenditure on such a placer- -mining location must. be accomplished for 
. and during -the year. in which the claim is: located,. instead of duri ing the year — 
~-sueceeding that. in ‘which the: lecation- is» ‘made. - - Moreover, .the- amount. of ~~ 


"annual. expenditure is dependent. upon the size’ of ‘the claim, ‘it: being required | 


that at lJeast $100 must be. Spence for each 20: acres” or. excess fraction 


_ thereof embraced in the location... } 
By section 2 it. is: provided that. no: ‘person, as. ‘attorney or. re ‘for another 


_mmay locate any placer-mining claim unless. duly authorized: by a power of .at-~ 


; torney . properly acknowledged and recorded in. some- cecorder’s - ‘office within 
_ the. judicial division where the location is made.. Furthermore, an authorized - 
‘agent or attorney can act in making locations of placer- -Inining claims for-.only- 
-two -individual principals | or one associate. principal . during any. calendar 
month, and during that period may not. lawfully loeate. more than two claims - 
for any. one principal, either individiial or association: “No. placer. elaim. can 
lawfully be located except in compliance with | and under: the: limitations ‘of 
the act. — 
; In order that the Land Bevastient may be fully ‘advised. in the premises, 
‘the following requirements-must be met. ‘with regard to applications for ‘pilacer- 


mining claims -lo¢ated in Alaska on or after August: 1, 1912: 


, (@) ‘Where location is made by agent-or attorney the power. of attorney nates 
-:-be in writing and umst be executed: and -acknowledged ‘in: accordance with the 


- laws of.the Territory of Alaska:or of the State; ‘Territory, or District in which . 


_ it shall be executed. It must be recorded in the proper recorder’s office as . a 
_ prescribed by the. act. The application for patent must be: accompanied Dy i 
certified copy of such power: of: attorney,, which must show. the :recordation 


thereof; but it will be sufficient if:such certified copy is attached, to and made a 


a part of the abstract of title. 
.-(6): One of the principal. purposes . of the~ aan. is 1 limit the amber: of 
: placer-mining locations made in Alaska through agents or attorneys... An agent 7 
or attorney can not at one time represent -more than two individuals ‘or- one | 
-. agsociation under powers of attorney. .-A: duly ‘authorized: agent. .may ‘make two. 
~ Jocations for each of two individual: principals, or for. one: association principal, a 
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| during. any. calendar month; put he can make no further locations during that 


7 month for those or other principals. 


‘The. application for . patent: ‘should | ‘accordingly _ be. accompanied by. the --3) 
sworn. statement of. the agent or. attorney setting | forth. specifically the names. -. 
of-all. placer-mining claims, together. with the date of location and.names of the. — 
~ locators, which were located or attempted to be. located by him under powers) 
of attorney during” the calendar month : in ‘which: the placer claim applied for ge 


- was located. 


(¢). By ein cs it is s prescribed that. no person ‘shall ‘directly locate, - or 


_ through an: agent. or. attorney cause-or procure to be loéated, for himself-more — 


than two placer-mining claims in any calendar month, provided, however, that ee 


one or both of such locations may be included in an association claim. 


Whenever. a person or an. association has: participated . in. the locating of oy 


placer-mining Claims in Alaska: to the extent of two such claims in any calendar 
month, such person or such association thereby exhausts the right te make 
placer locations for that ‘month. The application for patent, therefore, for a 
placer-mining ¢laim located in Alaska on or after August 1,.1912, must contain 
or be. accompanied. by a specific statement, under oath, as to each locator who. 
had an interest therein,. showing. specifically and. in. detail all placer locations | 
made by. him, or: in which he was associated,, either ‘directly: or through any 


agent. or attorney, during: the calendar month. in which the claim applied for " 


was located: If no’ locations in: excess of those. permitted by law were made. 


during such: calendar: month,.a- specific statement, under oath, to that. effect 
-ghould ‘be submitted. This showing miust be. made in. addition | to that herein- 


~~ above required | of: the agent himself.: 


Section 4 of. the act prohibits the patenting of any placer mining claim located a he 
“in Alaska after the passage of the act which contains a’ greater area than that... °° 
fixed by law-or: which is-longer ‘than three times its greatest: width.- ‘The sur-. 

. veyor general will be careful. to. observe the above requirements and will not 


- approve any survey. of a placer location which does not. in area. and dimensions 7 
: conform to the provisions. of law. 
. By section 5 of the act it is declared that any placer mining ‘dain attempted 


to be located: in violation of the provisions’and limitations of the act shall be 
null and void and the-whole area covered by such attempted location may bes, 3e 
located by any qualified person the same as if no such prior attempted location =. 


had been made. Consequently, any attempted placer location not. made in. con-- 


formity with the act is a nullity, and the land covered thereby. is Open: for oy 


: “and. subject. to proper location ‘at any time. - 
“It willbe: observed that the act does: not affect: the number of ‘elaine, lode. | 

or placer, and if placer whether located before ‘or after the pasaage of the act, . 
; which may be included: in a single application proceeding. . - : 


i ~The. law governing: annual expenditures - and improvements apn: fee oe 
- mining claims in ‘Alaska is. found i in. a act, of no 2, ae pe oe 


Stat. 1243), as follows: 


> That- ‘during: each. year and. until cient fan peeks issued t iheretoes at. least. 


one hundred. dollars’. worth of: labor. shall be performed or improvements made © | 
on, or. for the benefit Or. development of, in accordance with existing law, each 


_ mining claim in the District of Alaska heretofore or hereafter located. And 


the locator or owner: of: such claim or. some other. person having. knowledge. 


of the facts may also. make and file with the said recorder of the district in. 
which ‘the claims shall-be situate an. affidavit showing the performance of labor. 
or making of improvements to the amount of one hundred dollars as afore-. 


said. and ‘specifying the character. and extent of such work. Such affidavit. . 
shall set forth the following : First, the name -or number. of the mining claims. 


and where. situated ; second, the. number of days’ work done and the character 
and- value. of the improvements ‘placed thereon ;. third, the date of the per- — 


- formance of: such labor and of making improvements: ‘fourth, at whose instance _ 7 


the work was. done or the improvements. made; fifth, the actual amount paid © 


for work and: improvement, and by’ whom paid’ when the same. was not done = 


by the owner. Such: affidavit. shall he. prima: facie evidence of the performance 


-... Of such work.or making of such improvements, but if such. affidavits be not Ee 


filed within the time fixed by this act the burden of proof shall be upon. the 


claimant to establish the performance of such annual work-and improvements... 
And upon failure ofthe locator or owner of any such claim to comply with the = 
be proveiens: of this act, as to oper ormance of work and improvements s such. a ee : 
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"shall Bessie forfeited and open to location by ethers: as tf no Jocation of the 
' game had ever been made. The affidavits required hereby may be made before 


any officer. authorized to administer oaths, and the provisions of sections fifty- 


7 three hundred and ninety-two and _ fifty- three hundred and ninety-three of. the | / 


Revised Statutes are hereby extended to such affidavits. Said affidavits ‘shall 
be filed -not later-than ninety” days: after. the close of. the year in which such 
| work is performed. — 


Src. 2. That the. recorders. for the several divisions. or. ‘districts of Maen i 


- ‘shall collect the sum of one dollar and fifty cents as a fee for the filing, record- _ 


ing, and indexing said aonual pace of work and improvements ao each claim 
SO recorded. ; ~ Ye. . 


NOTICE OF. APPLICATION FO PATENT. 


ure hotices. of applications. for patent for lands in “Alaska” are, in 
many cases, not sufficient to apprise adverse claimants and the pub-— 
lic generally of the location of the land applied for, and therefore. 
do not serve the purpose for which such notices are required ; nor ~ 


can the location of the land be ascertained. from the application on 
papers themselves and without obtaining information from other — 


sources. This 18 due principally to the “large area of -unsurveyed | 


land in the Territory and remoteness from centers of population of. — 


much of the country. In order to give a more definite description 


of -the: land applied for special.supplemental instructions with ref-— 


erence to the. District of Alaska have. been: issued. as. follows: 
‘The field notes of survey. of all claims | within the Territory - of ere 


where the survey is not tied to a corner of the public survey, shall contain 


a description : of the location or. mineral monument _to. which the survey is — 
‘tied, by giving its latitude. and longitude, and its position with. reference’ to 
rivers, creeks, mountains or. mountain ‘peaks,! towns, or. other: prominent — 
: topographical points or natural objects or nionuments, ‘giving the distances and - 


' directions. as. nearly accurate as. possible, especially. with. reference to any. 


well-known. trail to.a. town.or mining camp, or to a river or mountain -appear- | 
_ ing on the map of Alaska, which description . shall appear . in, the field notes’ 
‘regardless of whether or. not. the survey be tied to an. existing monument, . or. 
to-a monument established -by. the surveyor. when making the survey. in -ac-. 


cordance with existing - regulations. with reference. to. the establishment. of. — 


- such monuments. The description of. such monument shall appear in a para-- 
graph separate from. the description of the courses and distances of the. survey. 
_AJl notices of applications for patent for lands in the Ter ritory, of. Alaska; 


where the survey. on which the application is based is not tied toa corner - 


of the public survey, shall, in addition to the. description required to be given 
by existing » regulations, ’ describe. the monument to which the claim is tied © 
. by giving its: latitude and longitude and-a.reference by approximate course and 
distance toa town, mining camp, ‘river, .creek, mountain, mountain peak, or: 
other natural object appearing on the-map of: Alaska, anid any other facts: 
shown by the field notes of survey which ‘shall aid. in determining the exact 
~ jJocation. of such. claim without an examination: of ‘the. record or a’ reference 
to other sources. The registers .and receivérs will exercise discretion in the. 


matter of such descriptions in the published ‘notices; bearing in mind the | 


object to be-attained, of so describing the land embraced in: the claim as to 
enable its location to: ss ascertained from. the notice OR application. ae me a 


PLATS OF SURVEY. 


3 As to ane of survey a mining ‘élaims in the: ¢ Ternitééy 0 of Mia ; 
the Commissioner .of the General Land Office will have three photo- — 
lithographic copies made upon drawing paper, two copies of which, 

with the original plat, will be forwarded.to the surveyor general. — 
the three plats to be filed and disposed of as follows: One: plat and 
the oe ‘Held notes to be retained in the office of the: aes 


—_ 
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Beer Ae one. ie and a ‘copy “of the field notes to be. given manos pa 
claimant, for filing. with the proper register, to be finally trans- — 


~ mitted. by. that. officer, with other papers in. the case, to the General. 


Land. Office, and one plat.to be sent by the surveyor general to the 
register of the. proper. land district. to be retained in his files for. | 
-. future reference. The commissioner will mail one photolithographic ss 
~-copy of the plat, made upon drawing paper, direct to the applicant 
for survey, or to his agent or attorney, ‘when the application is made __ 


by agent or. attorney, vat his record address, to. ne used for ‘posting: 
on the land... | 
A certain: number Ps Whotelihomapian: copies will be furnished 


the surveyor general. for sale at a: cost of 80 cents each, and a photo- . | 


lithographic .copy printed. on tr acing paper will be furnished the © 
oe pee oe ye blue one may be aes, to be sold at : 
| | ee “RATES FOR NEWSPAPER PUBLICATIONS. 


“Section 2984 of the Revised Statutes provides fo the tr 


~ of surveyors to survey mining claims, and authorizes the Com- ~~ 


missioner of the General Land Office to establish the rates to be 


charged: for surveys and for ard publications in mining cases. 
‘Under this authority of law, the following rates have been estab- 


| lished. as-the maximum charges for newspaper publications: 90 
The charge for the publication of notice of application for patent - 
ina mining case,.1n all districts, exclusive of the Fairbanks and . 
Nome districts, Alaska, shall not exceed the legal rates allowed by. | 
_ the laws of the State, wherein the notice is published, for the publi-. | 
cation of legal notices, and in no case shall the charge exceed $7 for . 
- each 10 lines of space occupied where publication is s had. in‘a daily... i827. 
newspaper, and where a weekly newspaper is used as a medium of 

publication $5.shall be the maximum charge for the same space. Such — 


charge-shall be accepted as. full payment. for publication in each. 2 
: issue. of the newspaper for the entire period required by law. ig 
For such publications in the Fairbanks and Nome districts. the 


- maximum rate is fixed at $10 for each-10 lines of space in.a daily news-- ie 
| paper. for the required period, and at $7 for the same Bpace and time | 


iL publication be had in a weekly newspaper. : 
It is expected that these notices shall not be so abbreviated as to 
curtail the description essential to a perfect notice, and the said rates. 
‘are established. upon the understanding that. ‘they are - to be in the - 

usual body Obey used for legal notices. | tn me 3 


ABSTRACT. 


Ve re - Temitory. of ee the application: foe ee will he oe 


- ceived and filed and the order for. publication issued if the abstract — | : 
showing full title in the applicant is brought down to a day reason- 


ably near the date of the presentation of the application. A. supple- 


~~ mental abstract: of title brought down so as to include the date of . # 


the filing of the application. must be furnished prior, to the ° expiration | . 


Pa the’ 60- ee pers lod of euD uate 
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SPECIAL AFFIDAVIT. eee 


he. register and receiver will require each person. . applying ‘to ; 


enter or in any manner: acquire title to any of the lands in ‘Alaska, ie 
under any law of the United. States, except the homestead a to 


file a corroborated affidavit, which is described: on’ ae — - of ee : 
circular. 7 a 
. a ADVERSE CLAIMS. 


The t ae ee es ndvetes clairns may y be filed ade suit eae | 
tuted thereon is extended as to such claims in the Territory a the. | 
act of June 7, 1910 (36 Stat. 459), which provides: | 


That in the District. of Alaska adverse claims. authorized and provided. ae | 


in - section twenty-three hundred and twenty-five and twenty-three hundred - 


- and twenty-six, United States Revised Statutes, may be filed at any time during . 
* the sixty days’ period of publication or within eight months thereafter, and — 


the adverse suits authorized and provided for in section twenty-three hundred o 
. and twenty-six, United States Revised Statutes, may be instituted at any time ~ 


within sixty days after the filing of said claims in the local land office. | 
June 25, 1910, the following instructions were issued under this 
act (39 L. D D. 49) : | oe fh 


| The act ppveidas that adverse claims may. be filed at any time ‘during: thes : 
60- day period of publication or -within 8 months. thereafter. This. provision — 


= applies to any application where the 60-day period of publication ended with or .. 


ends after June 7, 1910, and operates to enlar ge by 8 months additional the’ time - 


within. which an adverse claim may be filed... This provision. does not apply to: 


any application under which the 60-day period of publication ended with or be-  — 


fore June 6, 1910; for if no adverse claim was seasonably filed in such case:the © 


ays statutory assumption that none existed has: arisen, upon the expiration of the _ | 


publication period, in favor of the. applicant. : 
It is also provided by the act that adverse suits may ie instituted: at. bing ; 


‘time within 60. days after the filing of adverse claims" in- the local land. office. 
This provision. applies to any adverse claim under which the 30- -day. period — b 3 


fixed under the former law for commencing the adverse suit was running on or | 


expired with June 7, 1910, and enlarges such time to a period of 60 days, and: 5 


~ algo to’ any adverse. ‘claim which is seasonably: filed on or after June 7, 1910. — 

- Such. provision has no: operation in a case where, under the former law,. the. 
30-day period within which to institute suit on an adverse. claim expired with | 

' or ended before June 6, 1910, and tlie 60- day publication period. also expres on 


- -or before June 6, 1910. —_ 
~ . Registers and receivers of United States land offices in Aineea will exercise es 


the greatest care in applying the provisions of ‘the act, and will allow no miner al 

entry until after the expiration of the full period granted for the filing of ad- — 
verse claims. -For. example, on any application’ ‘under which the publication 
- period ended with or after June 7, 1910, no entry will in any event be allowed 


until after the expir ation of the eight months’ Deriod ne the Pua 7% 


a period. 


7 OIL AND GAS LANDS. aac 
By prereen order dated November 3, 1910, all the public cen @ 


es and lands in national forests in the District of Alaska containing ~ | 
petroleum deposits were withdrawn from settlement, location, sale, 


or entry and reserved for classification; and-in aid ‘of legislation — 


a affecting the use and disposal of petroleum lands belonging to ‘the. Ss 


United States. - 


The jisposition of oil and was lands and oil and. gas deposits owned - 


. by the United States in Alaska.is governed by the act of oe _ 
2, 1920 (41 Stat. 437), known as the mineral leasing act. 





. 8See p. 126 for agricultural entries on oil. lands, 
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In the erry of this act, eee permits and Jeases. 


are issued. In Alaska there may be allowed a maximum of five per- — 


mits of an area of not exceeding 2,560 acres each.. “One individual, = 
corporation, or association may locate and obtain but one permit in — 


a geologic structure of a nonproducing field, but for development. 


_ purposes assignments to a qualified individual, corporation, or .asso- 
clation, outside producing oil or gas fields, for not exceeding five 


permits in Alaska, whether contiguous or " nonconti iguous, may be - i 


_ presented for the consideraton of the Secretary of the Interior, and — 


his approval, if he shall find ‘same. ‘to be in the public. interest.’ eo bates 


(48 L..D. 46.) _ : 
If it is desired to acquire a preference right toa permit, it is neces: 


_ sary to erect a monument and post notice on the land desired, after. 
-_ which the locator has for six months a preferential right to file 


an application. Permits, when gr anted, are for a. period: of four 


years. 


Upon eaplstie that valuable oil or gas s deposits have been dies 


covered on the land, the permittee is entitled to a lease for one-  ~ 
~ fourth ot the area embraced in his permit, or for as. much as: 160 


acres if there be that number of acres 'in.the permit, and a prefer- 


ence right to a lease for the remainder of the land included in the — 


permit. The royalties on leases i in Alaska are as forth 1 in Circular | 


No. 672, referred to-below. _ 
A distinction ; is made between lands hich. are an ont which : 


a ‘are without the known geologic structure of a producing oil or gas: - 


field. Permits, as set forth in the foregoing, are issued for. the latter 


class of lands. Up to the present time, there are, with the exception _ 
of a small area near Katalla, no producing structures in Alaska, and 


with ‘this exception, and possibly the Yakataga field, the boundaries - 


Or possible: structures of fields have not been ascertained. 


Instructions under the leasing act, giving fully the requir ements, 
the. procedure and references to. important rulings, are contained 


= in General Land Office Circular No. 672° (40 L. D:487), which may | . 7 
be obtained from the district land offices or the General Land Office, — 


Washington, D. C. A special circular under the act, relating to 


Alaska, has also been issued. as General Land Office Circular No. 845 | aa 


ee 


ae (49 L. D. 207 )s which may be secured i in the same manner.’ oS 


Me ; ‘LEASES FOR, OTHER MINERALS. ea 
‘The a ace of October 9 25 1917 (40 Stat. 219) ations ihe. ae 


F of lands containing deposits of potash, and regulations. thereunder 


will be found in Circular No. 594. (46 L. D. 323). The mineral leas-  - S 


ing act of February 25, 1920 (41 Stat. 437) includes phosphate, oil. | 


shale, and sodium, and. instructions with respect to obtaining leases . 


for these deposits may be found in circulars No. 696 (47 L. 518) ‘ 


deposits in Alaska and the procedure | governing their disposition are ~ | 


oe NO: 67 Lee L. D. (524), oe No. 699 (a L. oe oe ey 


COAL LANDS. 


The. statutes. patie affecting the public seal ihede re foal _ 


| comprised in the act of October 20, 1914 (88 Stat. 741), see page 98, . 
.the act of March 4; 1921 (41 Stat. 1363), see page 124, and the- act of . 
| March. 8, 1922 (41 Stat. 415), see page 126.0 a 


- eee Nos. 672 and B45. were amended Oct. 4, 1928, ‘Cireular No, 905 (50 L. D, 
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-Briefly,, the first of. these inaugurated: the coal leasing ayitem j in» 
Alaska, the second amended the first so as to make provision for the 
~.. issuance of coal prospecting permits, and the third ee agri- | 

cultural entries on coal lands. i cen tf 


‘REGULATIONS GOVERNING COAL- LAND. LEASES: IN THE. ‘TERRI- 
TORY OF ALASEA, Bc es cade, MAY" 18, Petes nes , 


COAL. LAND LEASING ACT. se 


The text bof ihe act. approved. October 20, 1914 (38° Stat. nat), fed. 
provides for the cones of coal lands 1 in 1 the pee: of Alaska: is. ag 
follows: | 


~ Be it oiaeied. by ‘the Sonuie. and House of Representatives of the: United 
- States of America in Congress assembled, That the Secretary of the Interior. 
be, and hereby is, authorized and directed to survey the lands of the United 


- States in the Territory of Alaska known to be valuable for their deposits of. 


coal, preference to be given first in favor of Surveying lands: within those areas 
. commonly known as the Bering River, Matanuska, and Nenana coal fields, and ~ 
thereafter to such areas or. coal fields as. lie tributary to established settle- 
ments or existing or proposed rail or water transportation lines: Provided, 
That such surveys: shall be executed in accordance-with existing laws and. rules 


and regulations: governing the survey. of public lands. There is hereby appro-— | 


_priated, out.of any money in the Treasury not otherwise appropriated, the - 
sum of $100,000 for the purpose of making the surveys. herein provided for, to- 


-_ continue: available until ‘expended: Provided, That any ‘surveys | heretofore 


- maade under the authority.or by the approval of the Department of: the Tnterior 
may be adopted and used for the purposes of this act. — 

' Ec. 2. That the President of the United States shall designate and. reserve 2 
from use, location, sale, lease, or disposition not exceeding five thousand one- 
hundred and. twenty acres of coal-bearing land in the Bering River field and 


not exceeding seven thousand six hundred and eighty acres of coal-bearing land — 


in the Matanuska field, and not:to exceed one-half.of the other coal lands in © 
_. Alaska :- Provided, That the coal deposits in such reserved areas may be mined - 
- under the direction. of the President when, in. his opinion, the mining of such 
- coal in such reserved areas, under the direction of the President, becomes neces- 


_ gary, by reason of. an insufficient. supply of coal at a reasonable price for the | 


requirements of Government works, construction. and operation of Government 
railroads, for the Navy, for. national prorecoeur or for relief from, monopoly or : 


_ Oppressive conditions. 


Src. 8. That the unreserved. cont lands: and coal deposits shall be divided by 
the Secretary of the Interior into leasing blocks or tracts of forty acres each; or 
roultiples thereof, and in such form as in the opinion of the Secretary will per- 
-mit the most economical mining of the coal in such blocks, but in no case ex- 
ceeding two thousand five hundred and. sixty. acres in any one leasing block 
or tract; and thereafter, the Secretary shall offer such blocks-or tracts and the 
coal, lignite, and associated minerals therein for leasing, and may award ledses 
thereof through advertisement, competitive bidding, or such other methods as 
he may by general regulations adopt, to any person above the age of twenty- 
one years who is a citizen of the United States, or to any association of such 
persons, or to any corporation or municipality organized: under the laws of the 
United States or of any State or Territory thereof: Provided, That a majority 
of the stock of such corporation shall at all times be owned.and held by citizens 
of the United States: And provided further, That no railroad or common ear- 


-- .vier shall be permitted to take or acquire, through lease or permit under this 
-act, any coal or coal lands in excess of such area or quantity as may be re- 


quired and used solely for its own use, and ‘such limitation of use shall be 
expressed in all leases or permits issued to railroads or common carriers here- 
under: And provided. further, That any person, association, or -corporation 
qualified to become a lessee under this act and.owning any pending claim under 
the public-land laws to any coal Jandg in Alaska may, within one year from 


- - the passage of this act, enter into an arrangement. with the Secretary of the 





. (45 L. D. 773.) _° 
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ited by which such eiatn shall be fully rélinguighea to the United States; _ 


-- and if in the judgment of the Secretary of the Interior the circumstances con- 


~ nécted. with such. claim. justify so doing, the moneys paid by the claimant’or. 
claimants to the: United States on account of such claim shall, by direction 


- of the. Secretary of the. Interior; be returned and paid over to such person, aSS0- an 


ciation, or corporation as a consideration for. such relinquishment. 
All claims of existing: rights to any of such lands in’ which’ final proof has: 
~ been submitted and: which are now. pending before the Commissioner of. the 


‘General Land Office or the Secretary of the: Interior for. decision. shall be adjudi- : te 


. cated. within one year from the pasage of this act.. 


Sec. 4..That.a person, association, or corporation. holding a lease of coal lands _ 


under this act. may, with the approval of the: Secretary. of the Interior and 
_ through the same procedure and upon the same terms and conditions as in > 
the case of ‘an original lease under this act, secure: a further or new lease cov- 
ering additional lands contiguous to those embraced in the original lease, but in_ 
no event shall-the total area embraced ‘in. such original and new leases exceed. 
in the aggregate two thousand five hundred and sixty acres. - 
.., That-upon satisfactory showing by any. lessee to the Secretary of the interior: 
'. that all of the workable deposits of coal. within a tract covered by -his or its — 
lease will-be exhausted, worked out, or removed within. three years. thereafter, 
the Secretary. of. the Interior may, within: his discretion, lease to such lessee 
- an additional tract of land or coal deposits, which, ‘including: the coal area re- | 
maining in the: original. lease, shall not exceed two thousand five hundred and © 
sixty. acres, through the same procedure and under the same competitive condi- 
tions ‘as in case of.an or iginal. lease... — 


Src; 5. That, subject: to the approval of ee Secretary. of. the. ‘Taterior, eae 


holding under leases Small blocks or areas may consolidate their said leases: or - 
holdings so-as to include in a single holding not to exceed two thousand five | 

| hundr ed and sixty acres of contiguous lands. ss 
Sxc. 6. That each lease shall be for such ieaeing: block or: tract of land as - 


S may be offered or applied for, not exceeding in area two thousand five hundred. 
and sixty acres of land, to be described by the. subdivisions of the survey, and -- 
no person,: association, or: corporation, except as’ hereinafter provided, shall be 
- permitted to take or hold: any interest as a stockholder. or otherwise in more. 
than one such lease under this act, and any interest held in violation of this. 


‘proviso shall be forfeited to the ‘United States. by appropriate proceedings insti- ° 
tuted by. the Attorney. General. for that purpose in. any court of competent . 
_ jurisdiction, except that any such ownership and interest her eby forbidden which. 

may be acquired. by. ‘descent, will, judgment, or decree _ ane be held for two- 
- years, and not longer, -after its acquisition. ae 


_ Src. 7.. Phat any person who. shall ‘purchase, -: acquire, or. hald: any ee 
“in two or more.such leases, except as herein provided, or who shall knowingly er 


-. purchase, acquire, or hold. any stock in. a corporation having an interest in. — 


two.or more such leases, or who shall knowingly | sell or transfer to. one dis-: 


~ qualified to purchase, or except as in this act.specifically provided, disqualified wi 


| to acquire, any such interest, shall be deemed guilty of a felony, and ‘upon 


- eonviction shall: be punished by imprisonment for not. more than three years: 
' and by .a: fine not exceeding $1,000: Provided, That. any such: ownership and 


interest hereby. forbidden which may be acquired by descent, will, judgment. 


or decree may be held two years after its acquisition and. not longer, and in | 
case of minority or other disability such time as the court may decree. . 


Sc. 8. That any director, trustee, officer, or agent of any corporation holding 


‘any interest in such a lease who. shall, on behalf of such corporation, act in 
the purchase of. any interest in another lease, or who shall knowingly act on- 
behalf of such corporation. in the sale or transfer of any. such interest in any .— 
~ Jease held by such: corporation’ to any corporation or individual holding any — 


' “interest in any such a lease, except as herein provided, shall be guilty of a 
felony and shall be. subject. to imprisonment for a term of not exceeding three . 
years and. a fine of not exceeding $1,000. 


- "gue, 8a. If any of the lands or deposits leased under the provisions ete ce 
~ act shall be subleased, trusteed, possessed, or controlled by any device perma-.— 


nently, temporarily, directly, indirectly, tacitly, or in any manner whatsoever, — 
‘go that they form part of or are in anywise controlled by any. combination — 


-in the form of an unlawful trust, with consent of lessee, or form the subject — i 


of any contract or ‘conspiracy: in restraint of trade in the mining ‘or selling of. 


coal, entered into by the lessee, or of any holding of such Jands by any indi-. | 


vidual, partnership, “association, at aan or control, in eXCess of. two. thou- Bee 
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sand. five. padres: ‘and sixty. acres in the Territory of Alaska, the lease thereof 
shall.be forfeited by appropriate court proceedings. 

Sec, 9. That for the privilege of mining and extracting. and aignosins: of 
- the coal. in the Jands covered by his lease the lessee shall pay .to the United 
- States such royalties as may be specified in the lease, which shall. not be'less - 
than two cents per ton, due and payable at the end of each month succeeding 
that of the shipment of the coal from, the mine, and an annual rental, payable 
at the beginning of each year, on the lands covered by such lease, at the rate 
of twenty-five cents per acre for the first year thereafter, fifty cents per. acre 


a for the second, third, fourth, and fifth years, and $1 per acre for each and — 


every year thereafter during the continuance of the lease, except that such 
rental for any year shall be credited against the royalties as they accrue for — 
that year, Leases may be for periods of not more than fifty years each, subject. 
to renewal,.on such terms and conditions as may be authorized by law at the 
time of such - renewal. All net profits from operation of Government mines, 
and all royalties and rentals under leases as herein provided, shall be depos-. 
ited. in the Treasury of the United States in a separate and distinct fund 
to be applied to the reimbursement of the Government of the United States 
on account of any expenditures made in the construction of railroads in Alaska, | 
and the excess shall-be deposited in the fund known as the Alaska Fund, estab- 
lished by the act of Congress of January. twenty-seventh, nineteen hundved and 
five, to be expended as provided in said Jast-mentioned act. "4 
‘SEC. 10. That in order to provide for the supply of strictly local atid aoiiostic 


needs for fuel the Secretary of the Interior may, under such rules and regula- 


_ tions as he may prescribe in advance, issue to any applicant qualified under sec- 
tion three of this act a limited license or permit granting the right.to prospect . 
.. for, mine, and dispose of coal belonging to the United States on specified tracts - 
not to exceed ten acres to any one pel’son or association of persons in any one 
‘coal field for a period of not’ exceeding ten years, on such conditions not incon- 
sistent with this act as in his opinion will. safeguard the public interest, without 
payment of royalty for the coal mined or for the land occupied: Provided, That 
the acquisition of holding of a lease under the preceding sections of this.act shall 
be no bar to the acquisition, holding, or operating under the limited license in 
. this section permitted. .And the Holding of such a license shall be 10 bar: to the 
acquisition. or holding of such -a lease or interest therein. 
Sec. 11. That any lease entry, location, occupation, or use’ permitted auader 
. this act shall reserve to the Government of the United States the right to grant - 
or use such easements in, over, through, or upon: the land leased, entered, 


located, occupied, or used as may be necessary or appropriate to the working - 
of the same or other coal lands by or under authority of the Government and _ 


-- for other purposes: Provided, That said Secretary, in his discretion, in making 
any lease under this act, may reserve to the United States the right to lease, 
sell, or otherwise dispose of the surface of the lands embraced within such lease. 
under existing law or laws hereafter enacted in so far as said surface is not. 


necessary for use by the lessee in extracting and removing the deposits of coal __ 


therein. If such reservation is made, it shall be so determined before the offer- 

: ing of such lease. 

_ That the said. Secretary during the life of the lease is authorized to issue 
such permits for easements herein provided to be reserved, and to permit the. 

use of such other public lands in the Territory of Alaska as may be necessary 

for the construction and maintenance of coal washeries or other works incident 

to the mining or treatment of coal, which lands may be occupied and used © 


jointly or. severally | by. lessees or permittees, as may. be determined by said 


~ Secretary. 

— §Eec. 12. That no lease issued under authority of this act shall be assigned or 
sublet except with the consent of the Secretary of the Interior. Hach lease shall 
contain provisions for the purpose of insuring the exercise of reasonable dili- 
‘gence, skill, and care in the operation of said property, and for the safety and 


ae welfare of the miners and for the prevention of undue waste, including a restric- 


tion of the workday to not exceeding eight. hours in any one day for under- 
- ground workers except. in cases of emergency, provisions securing the workers | 
complete freedom of purchase, requiring the payment of wages at least twice _ 
-q month in lawful money of the United States, and providing proper rules . 


- and regulations to secure fair and just weighing or measurement of the coal 


_ mined by each miner, and such other provisions as are needed for the protec- 
* tion of the interests of the United States, for the prevenrion of monopoly, and 
for the safeguarding of me pUbHess welfare. . 


ers 
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Src, 18. That the possession of any lessee of the land or coal deposits leased -. 


under this-act for all purposes involving adverse claims to the leased property. _ 


shall be deemed the possession of the United States, and for such purposes the 


. Jeesee. shall occuppy the same. relation to the property pace as if operated , 
— directly by the United States. | 


Src. 14, That any such lease may be forfeited and panesied by ‘appropriate. 


proceeding in a court of competent jurisdiction whenever the lessee fails to 


comply with any provision.of the lease or of general regulations. promulgated 


under this act; and the lease may provide for the enforcement of other -appro- 


' priate remedies for breach of specified conditions thereof. 


Sec, 15. That on and-after the approval of this act no lands in Alaska con- 


Z taining deposits of. coal withdrawn from entry. or. sale shall be disposed of or 2 


acquired in. any manner except as provided in this. act: Provided, That the. 


_ passage of this act shall not affect any proceeding now pending in the De — 


partment of the Interior, and any such proceeding may be carried to a final 


determination in said department: notwithstanding the - ‘passage hereof: Pro- 


vided further, That no lease shall be made, under the provisions hereof, of any . 


laud, a-claim for which is pending in the Department of the Interior at .the 


date of. the passage of this act, until and unless such claim is finally disposed a. 
| of by the department adversely to the claimant. 


Sec. 16. That all statements, representations, or. reports . required, unless 


otherwise specified, by the Secretary of the Interior under this act shall be 
- upon oath and in such: form and upon such blanks as the Secretary ofthe 
_ Interior may require, and any person making false oath, representation, or. 
report shall be subject-to punishment as for perjury. 


Sec. 17. That the Secretary of the Interior is authorized to prescribe the 


~ necessary and proper rules and regulations and to do any: and all upee nec- 
essary to carry out and accomplish the purposes of this act. : 


Sze. 18. pet all acts and: parts of acts in conflict herewith are hereby co. 
peat: e  & . ° 
. COAL LANDS RESERVED. 


‘The Prisident of the United States is required ssetien 2 of the : | 
leasing ‘act to “ designate and reserve from use, location, sale, lease, 


or disposition, not exceeding 5,120 acres of coal-bearing land in the 
Bering River field, and not exceeding 7,680 acres of. coal: ‘bearing 
~~ land in the Matanuska field,” before opening the fields under the. 


provisions of the act. The unreserved coal lands'are thereafter to be 


- & divided. by the Secretary of the Interior into. leasing blocks or | 


tracts of 40 acres each or multiples thereof, and 1 in such’ “form as, in — 
the opinion of the Secretary, will permit the most economical mining | 


of the coal in such blocks, but in no case exceeding 2,560 acres in 


any one. leasing block or tract.” The lands having been ‘thus divided 


r 


into leasing blocks, the Secretary under the act. 1s authorized, then. — 


and. not before, to offer such blocks.or tracts for leasing and award 


leases thereof through such plan as he may adopt, either by adver- | 
| tisement, competitive bidding, or otherwise. 


Tt is recognized that if the Government were ‘to reserve the total — 


acreage allowed by. Jaw and were-to select those areas that are be-— 


lieved to be best suited for profitable mining, the result might. be to. 


prevent effectually coal mining in Alaska “until such time as the : 


Government itself might undertake mine development and operation. : 


- The intention of Congress is passing the Alaska coal- -leasing law is. — 
believed to have been the promotion of the mining of coal in the — 


Territory as early as possible to meet the demands of the Government 7 
railroad, the Navy, and Alaskan consumers. The legal provision for 


Government reservation furnishes a means for safeguarding the 

| g | 
public interest in the future, when lack of competition or other exi- 
gency So necessitate Comeuen operation. - The: tracts now se- 


102. : : DECISIONS | RELATING TO THE PUBLIC LANDS. a vor: 
lected. for recoeeation® in caheort with this pole are therefore such | 
as are believed to possess the average rather than the highest value. 
The President has therefore designated and reserved from use, 
: poeaness sale, lease, or disposition the lands described as follows: es 


_ Lands reserved in Matanuska field, Seward base. and meridian. - 


(1) TI9N, Rb: N. 4 NE. 3 and N. 4 NW. 3 sec. 4; is 
a NE. 4 NH. 4, W: 4 NE. 4,and NW. 4 “see. 5: 
T. 20N4 BR. 6B. Lot 6 and BE. 4 SE. 4 sec. 31; - a 
- om eee -.. Lots 4,5, 6, and 7 and SH. } and sw. 4 sec. 3a: 
.° . Lots 8, 4 5, and 6, 8.30 SE. ty SW. cz sec. 33, containing 7 
ghee “ . Sre, & 1 A617 acres. 7 
(2) TL20N.,.R.5 E.: NE. i, SE. i, EB. 3; NW. 4 and. B. : Sw. } sec. 205 
roe as 2 CNW £ SW. 4, SB 4 and 8. 4 NE. Ea 
' SW. 4 and Ss. 3 NW. ¢ sec. 22; = . 
NW. 4 sec. 27; =e 
NE: 4 and NW. fe see. 28; ; 
4 2 NE. 4 and NW. 7 NE. t sec. 29, ‘containing 1,880 acres. : 


Lands reserved t in Bering River field, Copper River base and meridian, 


T. 168., R. 8E.: ‘Secs. 23 and 24, containing 1,280. actes. 
A NAG 16 8., R. 8 Ha: NE. 4, SE. 3 and SW. #, SeC.. 38. ae 
T.178.,R.8E.: N. 4 NW. # see. 3; 7 
All of sec. 4; Me 
EK. 4 NE. j and B. + SE. 4 see: Bs 
. -E. 4 NH. 4 sec. 8; © 
3 N, 4 NW. 2 Sec. 9, containing 1;520 acres. 
(5) T.178, RTE: Lot 3 and SH: 4 + SE. 4 see. 8; 
~ Lots 1 and 2, SE. 4 NW. + SW. and W. 3 NB. t S00. 95 
NW. 2. NW. 4 sec. 16; a 
SE, 1, NE. 2, NW. d. and W. 4 SW. 4 sec. 17; ee 
NE. 4, SE. 4, SE. 4 NW. 2, EH. 4 SW. 4-and lots $.and 4 
“See. 18, containing 1,556. 98 acres, ; 


Ag bauiion to these tracts, the President, June 18, 1917, designated. - 
and reserved, in the: Matanuska field, Seward base and motidian, da 
coal oe block No, 12, as follows: oo eo fee cee 
T. 20 N., ROE: §. 4 SE. 4, see. “243 

NE, 4, sec. .25. 


T. 20, R. 6M: 8.3 SW. 4, sec. 19. 
| NW. #, sec. 30, contatriing - 480 acres. 


“eee: 5, 1917, the President designated and hosineadl in ‘the | 


 Matanuska field, Seward base and meridian, coal leasing block No.7, : 


as: amended, as “follows: 


T.19N., R38 B.: B. 3 SH. 4, see. 85 
8. $, see. = - 
“SW.-4,. = ‘10; sa , 
NW. 4; Bec. 153 bent 
SNe eWay. 4 SH. 4, sec. 16, containing 1,280 acres, 


a * aaa 26, 1918, the President designated and reserved, in the . 
Nenana field, Fairbanks base and meridian, the following tracts: Le 
- «-T.11S,, R.7W.: SE. 2 SE. 4, sec. 293 | : : 
- All see 82. 


T.12 8, RTW.: S. 4 NW. 3, SW. i, sec. 4: . 
All sec, Ds containing 1 560 acres: 


~~ 


All of is ‘oa land in the eamainder of these fields 3 is. open ae 

application for lease, and none.of this open territory will be with- ; 
drawn or reserved while there 1 is any bona fide ss for ; a. lease = 
| thereon. | | _ i 
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- UNRESERVED LANDS. 


a “As noted i in aie: ee statement the eae tana in ithe ‘ 
= cual fields must be divided by the Secretary into leasing “ blocks” 
_ “tracts” before he can make a leasing offer. A survey of said: Tale: =. 
in’ accordance with the system of public-land surveys is therefore 


-. necessary, as the act requires each leasing block or tract to be de- _ - 


" scribed by subdivisions of the survey. To this end such a survey of | 


the Bering River and Matanuska fields has been made and the known | 
“goal lands in those fields divided into Baad blocks, as shown on 


he) el oF those fields (in pocket). 
- | GENERAL REGULATIONS. 


“ay: By euahoriey of the: act of Congress ere October: 20, “ f 


“tote (38 Stat. 741), the unreserved surveyed coal lands in. the bee 
“Bering River and ‘the Matanuska coal fields, Alaska, have been 
divided: into leasing blocks, or tracts, of 40 acres, or multiples thereof, -_ 


and leases of such blocks or tracts, with the privilege of: mining. and ; 
‘disposing of the coal, lignite, and associated minerals therein may be 
procured from the United States in the following manner: 
(2) Ow request. addressed to’ the Commissioner ° of the General 
Land Office at Washington, D. C., a blank application and lease will 
be furnished the applicant ; also, those who desire may procure from 
the. Superintendent - of. Documents, Government. Printing Office, 
Washington, D. ©., a folio containing photolithographic copies of 
the approved: plats of the topographic and subdivisional township © 
surveys of the Matanuska field (18-townships) for $1, and of the - 
Bering River field (8 townships) for 75 cents. 
(8) From and after June 1, 1916, until August 1, 1916, . applica- | 
tions for coal-mining leases will be received. at the General Land 
Office from duly qualified applicants. - = 
~ Under. this. act ‘the oar eee of ‘such esse0s are defined as 
follows: ee | 
o) Any person above the age of 1 who, is a . citizen of the. United 
States. — , 
ao "Any association of such persons (that is, citizens of the United 
‘States over 21 years ofage). 


(ec) Any corporation: or municipality organized under the inwe of 2 


~ the United. States, or of any State or Territory thereof, “Provided, 
-- "Bhat a majority of the stock of such corporation. shall at all times be 
owned and held by citizens of the United States.” - 


(4). The total area that may be embraced in one et 1s: fixed at “a 


2,560 acres, which may include one or more contiguous leasing 


| blocks, or: tracts, as shown on the map; and no person, assoclation, — ae 


or corporation is permitted to take or hold any interest as a stock- ms 


ae holder or otherwise in more than one lease under this act.- | 

. (5) The application blank calls for information as to the name of ~~ 
the applicant, a description of the leasing -block or blocks desired, © 

amount of capital proposed as: an investment under the lease, time Sueoe © 


_ when actual development under the lease will begin, experience in, - 
sa coal mining, and reference as to financial standing. © a, 





6 As amended June 13, 1916. 
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| (6) ‘The statute under which these proceedings are authorized pro- 
- vides that the Secretary of the Interior may award leases “through ~ 
_ advertisement, competitive bidding, or such other methods as he | 


- may by general regulation adopt,” and the purpose of the applica- 


tions required. herein is to procure such information as will best — 


oh enable the Secretary to award leases so as to procure the best terms 


— on-behalf of the United States, and the most effective development of | 

_the coal deposits of the Territory. x Pr rs Ser rene 

(7) When the time ‘fixed for filing such applications shall have ex-_ 
pired all applications then on file will be promptly listed and the 


proposed terms thereunder will be noted. Thereafter due publication — 
at the expense of the Government for not less than once. a week | 
_ for a period of 30.days will follow in at least two newspapers of | 


- general circulation, one of which shall be published in the Territory | 
of Alaska and one in the United States proper, -of the applications 


ae filed, each to be designated by a number and not by the name of 7 


the applicant, the block or blocks applied for, with the announce-. 


- ment that-at the.expiration of the period of publication the said ap- 


plications will be taken up and the proposals therein considered, sub- ~ 


q ject to any better terms that may be offered by any other qualified ~ 


- applicant during the period of publication, or by the first applicant.® - 
_. (8) All applications for a lease, or proposals in connection there- _ 
with, pending at. the expiration of the period of publication will be — 


submitted to the Secretary of the. Interior in one report, with specific _ 


- recommendations as to the awards that should be made or denied © 
under the several applications or proposals; and thereafter such 


action will be taken. by the Secretary on the report as may in his 


discretion seem warranted on the showing made in each case, .by 


_. which ‘he will obtain the largest investment proportionate to. the 


acreage of the lease, and the earliest actual development of the eoal 
mine on a commercial basis, reserving the right to modify proposed — 


_. leasing blocks, or tracts, if the economical mining of the coal will. . 


better be procured thereby, or finally to reject any or all applications ~ 
if, in his judgment, the interests of the United States so require. 

_ (9) An actual beneficial expenditure on the ground. for mining 
development and improvement purposes of $100 for each acre — 
included within the lease for which application is made will be 
adopted as the minimum basis upon which the proposed investments | 

_ of the several.applicants will be considered and adjudged, with the | 
requirement that not less than one-fifth of the proposed investment — 


shall be expended in the development: of the mine during the first. -_ 


_ year, and a like sum each succeeding year, for the period of four 
_ years,’ excess investments in any year over such proportionate amount — 
_. to-be credited on the expenditure called for in the year ensuing. A. 

_ bond, to be executed within 10 days after the signature of the lease, 


~- in the sum of one-half the amount to be expended each year, 


will be required of each lessee conditioned upon the expenditure of 
‘such sum within said period. ee ree ee 
. (10) The procedure prescribed in the foregoing is to procure the- 
_ orderly consideration of all applications or proposals that may be > 
submitted in accordance with the foregoing regulations and. within -- 


6 As amended, Dec. 3, 1917 (46 L. D. 262). . 
As amended May 17, 1917. 
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_ the geved of time therein fixed; but when final action iat hae 
been taken by the department upon the applications or proposals 
thus submitted any qualified applicant may thereafter apply for. a_ 
leasing block or tract, and his application will be received and dis- 


posed of in the same manner and after hike publication as herein 


provided. | | 
 €11) Lands: found ‘to contain coal but not divided into leasing 
blocks may be hereafter divided. into such blocks, and the lands 
therein made the subject of a leasing offer, the rights of adjacent. 
lessees to be given due consideration in. any award that ae be made 
under such offer. | : | | 


PRO SPECTING. 


: ‘The coal-leasing act. ales no provision for the ght ofa an “intend: | 
ing lessee to enter upon and explore coal fields embraced within a | 
lease offer-prior to submission of his. application for a lease. 

_ Such a right, if existent, would by implication carry with it some 
| protection from the interference of others while engaged in such — 
inspection as well as the exclusive benefit of any discoveries made 
thereby and.amount in effect to.a preference right based upon dis- 
covery } otherwise the right of exploration would. be an emp Pe 1v1- 


. lege. 7 
The entire scheme of section 3 of the act which governs the manner 


in which leases shall be awarded goes upon the theory that the | 
Government is to. offer “known” coal lands for leasing without 
priority of right recognized 1 in either discovery, “ opening a mine,” or : 
application, and ‘ oe leases thereof through’ advertisement, 
competitive bidding, or such other methods as he (the Secr etry of 
the Interior) may by general regulations adopt.” | 
_. All prospective applicants, however, will be accorded every oppor-_ 
tunity to enter upon, inspect, and explore these coal fields at their 
pleasure in so far as such action may ‘be necessary to acquire a 
thorough knowledge of field conditions, but no possessory or other 
right, either as against other proepectons or ee or tne United ” 
States, shall be podared oherety So | 


“USE OF TIMBER, 


The v use ig timber. by the lessee, in addition. to that taken. from the ; 
leasehold under the terms of the lease, may be secured. by him from 


other lands not’ embraced in leasing units in accordance with the > 


- yegulations that may be prescribed by the Secretary of the Interior 
under the act of May 14, 1898 (30 Stat. 414), and the acts amendatory | 
thereof, or by arr angement. with the Department of Agriculture if 
trom a national forest. 


“TASES . AND PERMITS AND APPLICATIONS THEREFOR. | 
aa COAL- MINING LEASE, - 3 


| Tus. INDENTURE or LEASE, entered into; in | quintu- Data . | 
ONCE: thie 2 kc scd to See Gav: Of é224545-2 252 | 
A. D..19__, by and between the United States of Amer- 


ea, acting in this behalf by _-----2---/--.-- 22-1. 


eater bo es eee , Secretary Of the Interior, party Parties 


lan 
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Be of the first part, hereinafter called the lessor, + : 


we a ee ee ee eee 


party of the. second part, hereinafter called the lessee, 
-. under and pursuant to the act of Congress, approved — 
October 20, 1914 (88 Stat. 741),. entitled “An act. to. 


provide for the leasing of coal] lands in the Territory of 
Alaska, and for other ea hereinatter called 


* coal ne act,” 


_ WITNES SETH. 


"That fs cor, in soi enGon of the: ante ‘aiid - 


royalties to be paid and the covenants to be observed - 
as hereinafter set forth, does hereby grant and lease to — 


- the lessee, for the. period of fifty years from the date _ 


| . Purposes. | 


- Mining and sur- 
an * face Pca 


Description a 
2 - eontaining 2 --. acres, more or less, together with 


hereof, the- exclusive right and privilege to mine and: 
| dispose of all the coal and associated minerals in, upon, 


or under the following described tracts of land, situated — 
in the Territory of Alaska, to’ wit: Sa acaaieie aiainieiaiamneanaie 


a ee a hc Se me hea hl Se ag ca i Wn a mem See se ssc Sec ee 


the right to, construct coke ovens, briquetting plants, - 


by-products plants, and all such other works as may be. 


necessary and convenient for the mining and prepara- - 

tion of coal and associated minerals for market, the ~ 
manufacture of coke or. other products of coal, and to 
use’ so much of the surface and the sand, stone, timber, 


and water thereon as may. reasonably be. required in 


the exercise of the rights and privileges herein granted, 


; the use of such timber to be subject to such: regulations , 
as may be prescribed by the Secretary of the Interior 
under the act, approved May 14, 1898 cues Stati et ; 


_Rights eeserved. 


by lessor.. 


and me acts amendatory ther eof. 
| _ ARTICLE I. 


Snorion 1. The - eae eee reserves ane itself : . 
the right to grant or usé such easements in, over, through, 


ba or upon the land leased, entered, ‘located, occupied, or 


used as may be necessary or appropriate to the work- 


— ing of the same or other coal lands by or under authority — 


of the Government and for other purposes; also the right 


to use, lease, or dispose of so much of the ‘surface of the — 


said lands as may not be actually needed or occupied by , 


_ the lessee 1 in - the conduct of mining operations. se 


- Lease subject t to 
. coal leasing 5 


act.’ 


ARTICLE II. 


Tt is eee endesstood and aeeea that this lease 
is granted subject in all respects to the, conditions, - 
limitations, penalties, and provisions contained in. the. 

“ coal | leasing act,” which act is hereby made a part. | 


| hereof to the same extent as if neoeporaied herein. . 


- 
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oo, ARTICLE Or. 


Te is poner ae aide iced: Ga agrood that the, Mining vihts a 
mining rights and privileges leased as aforesaid shallana. = a 
_ extend to and include only coal and associated minerals,™"""* .— 

as hereinafter defined, and that no rights or- privileges 
respecting. any other kind or character of mineral, or 
mineral substance whatsoever, are eran or r intended | 


.to be iia ee this lease... 
os _ ARTICLE an 


“The lessee in Y epngidekation ‘of the jens. of ihe. ae 
and. privileges” aforesaid. hereby” covenants and agree. 
Z as follows: - - 

Srcrion 1.°To. invest: in actual mining operations upon Investment. aoe 

‘the leasing block included herein, the sum of --___-_- ea ar 

dollars, of which sum not less ‘than one- fifth shall be so 

expended during: the first year succeeding the execu-— 
-tion of this instrument, and a like sum each succeeding 

--year for the period of four years; to furnish a bond, 
within 10 days after signature of the lease;“in the sum 
of one-half:the amount to. be expended each year, con- 
ditioned upon the expenditure of such sum. within said 
period, and submit annually; at the expiration of each. ° - 
year for the said period, an. itemized statement as to 
the amount. and: character. of the expenditure during 
said year. 


Szc. 2. To pay as an annual rental for. each acre or Annual. rentale 


part thereof covered by this lease the sum of 25 cents 
. per acre for the first year, payment of which amount. is 
- hereby acknowledged, the sumof 50 cents per acre per. 
year for the second, third, fourth, and. fifth years, and 
$1 per acre for the sixth and each succeeding g year during — 
the life of this lease, all such annual payments of rental. 
to be made on the anniversary of the. date hereof, and 
‘to be credited on the first royalties to become due here- 
under during the year for which said rental was paid. 

‘Suc. 3. To pay a royalty of 2 cents on every ton ok Royalty, 
2,000 pounds of coal shipped or removed from the leased — 
lands’ or manufactured into coke, briquets, or other . 

_ products of coal, or consumed on the premises, during 

_ the first five years succeeding the execution of this lease, 

and. 5 cents per ton for the. next 20 years. Royalties 
shall be payable at the end of each’ calendar month 
next succeeding that. of. the said. shipment, removal, 

_ donation, manufacture, or. consumption. — _ de 

Sec. 4. To accurately weigh all coal shipped. OF Te- Lessee to keep 
moved from the Jeased~ ‘premises, sold, or donated: to ear scalar 

local trade, manufactured into coke, briquets, or other = 
| ee of coal, or otherwise consumed or utilized, and 
to accurately enter the weight or weights thereof in due | 
form : in books to be nee and uprerenver by the lessee. for 
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such purpose, together with the car numbers, if any, of 
| .._ the coal shipped by rail. | 
ee to A Szc. 5. To furnish in manner and form and ‘at: such ~ 
iy be lees Ee? during each calendar month as the lessor shall pre- __ 
scribe, but in no event later than the last day thereof, 
the following written reports covering the month imme-__ 
diately preceding, certified under oath by the superin- 
+ - tendent at. the mine or by such other agent on the © 
__- property having personal knowledge of the facts as may ° 
be designated by the lessee for such purpose, to wit: | 
A report copied from the books required to be kept at 
the mine under section 4 of this article showing the facts 


required to ‘be entered therein; a report of the number ~ 


of mine cars of mine-run coal hoisted or trammed from 
_. each coal bed of each separate mine; a report showing 
the quantity, size, and character of coal shipped, used 
for power purposes and lease consumption; donated to — 
employees, manufactured into coke, briquets, ‘or other 
products or by-products of coal; in storage on the — 
premises, with the quantity of coal of various sizes added 
thereto and taken therefrom during the month. _ eo 


ARTICLE ve 


_ Periods for re It is aerate understood and agreed the ihe laéssor 


| : adjustment ofroy- 


ay. Shall have the right to. readjust and fix. the royalties 
-- payable hereunder at the end of 25 years from the date 
hereof, and at the end of 15 years thereafter, and there- . 
after at the end of each succeeding 10-year period during 
_ the continuance of this lease: Provided, That in any such 

- readjustment the royalty fixed shall not exceed 5 per cent | 
~ of the average selling price of coal of like character at the - 

- mine, -per ton of 2, 000 pounds in the coal field embracing — 
the. tracts. covered by this lease, as shown by the books ~ 

_ of the Jessees operating in said field during a period . 
ae years next prevede such Dae eens 


ARTICLE VI, - 


Pe aris lease j 1S: made! subject to the. fallen provisions, | 

- which the lessee accepts and covenants faithfully to pers 

| form and observe: | 
Mining oper” Sporron 1, The lessee shall diligently proceed to pros- 


tions to be ener- 


getically prose- pect for, develop, and. mine the coal in or upon the leased : 


es lands; shall carry on all mining operations in a.good and — 


workmanlike manner, having due regard to the health _ 
and safety of miners..and other employees; and: shall ~ 


leave no available coal. abandoned. which could be. re-. 


covered by thé most approved methods of mining when — 
_ .. .In- the regular course of mining operations the time shall — 
Workings ntarrive for mining such coal. No mine, entry, level, or 


ta be abandoned “ 


until examina- group of rooms or. workings shall be permanently aban-— 
tionmade, —-__ doned and rendered inaccessible, save with the approval 
- of the authorized representative of the lessor, | | 
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Sa. 2. And also all dacdiow: ane mine the coal in ina oy etghiminary | 
leased lands in accordance with a system tobe shown by be submitted’ in 
“a preliminary plan on a scale of not more than 200 feet advance of opera- | 
to the inch.and a written description thereof, which plan mercial scale. 
and description shall be submitted for appr oval by the oe 
authorized representative of the lessor. 7 

Sxc. 8. And also where more than one bed of coal is. Where two or 
known to exist in the leased lands, shall:not draw or pillars era hes 
remove the pillars in any lower bed before the available pets fo,Pe, (att 
. coal in any or all upper beds has been mined, unless it per beds: extract- 
shall be decided by the authorized repr esentative of the ameesptlonk 
lessor that the workings in any or all of the upper beds ~ | 
will not be seriously injured by the extraction of the pittars in tower 
pillar coal in the lower workings. Where mining opera- pe f° iealty 
tions are being carried on-in a bed that lies either below under’ pillars in 
or above another bed in which mining has been or is"? — ” 
being carried on and in which the pillars have not been 
~ pulled, and where the vertical distance between the two 
beds is less than. fifteen times the thickness of the lower 


_ of the two beds, the lessee shall, as far as practicable, so - 


_ arrange the pillars that those in the lower bed shall be 


*. vertically beneath those in the upper bed. Where prac- 
_ticable, by reason of either commercial or mining condi- 
- tions, the available coal in the upper ‘beds shall: be-ex- 

hausted before the coal in the lower. beds. is mined.. 


Src. 4: And also-shall not, without the consent. in. ke | _Fifty-foot bar- + : 


‘ing of the authorized repr esentative of the lessor first ™* °"™* 


- had and obtained, mine any coal, or drive any under- | 


ground working, or drill any lateral bore hole within 50 _ 


feet: of any of the outside boundary lines of the leased 
lands, nor within such greater distance of such boundary 
_ lines, as the-said representative shall prescribe for. the =. 
protection of the property. or the safeguarding of mining === 
_ operations hereunder ; but in the event the coal up to Pere may be 
the like barrier. in- adj oining. premises shall have been adjecen land” 
worked out and exhausted, and the water therein shall . : 
have been lowered below the working level of the opera- - 
tions on the’ same bed on the lands.covered by the lease, 
the lessee. hereunder hereby agrees, upon. the written’ ~ 
demand of said repr esentative, to mine out and. remove ; 
all the available coal in such: barriers, both-in the lands 
covered by this lease-and onthe adjoining premises, - 
whenever same can. be mined without hardship to the 
_ lessee and where the coal-mining rights in such scion: a 
ing premises are owned by: the: lessor. | 


Szo. 5. And also where the “ room-and- -pillar” or any Reese econo 


other system of mining is followed which requires ad-ered in advance. 


workings under 


vance workings in the solid coal, including entries, break- «zoom and pil 
- throughs, and rooms, instead ‘of a system. of mining !*"” system.” 


-. under which all the coal is mined out.and extracted as the 


work advances, shall not, without the consent in-writing =. 
of the lessor being first had and obtained, mine and re- —~ 
| move. from such advance workings, more than. the follow- 


Te 
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|. ing maximum eee eae se the éoal area for ae speci- 
ne fie depths of cover, Viz: ; 

'. Not more than 70 per cent where the cover 1s 100. feet. 

or over but less than 200 feet in depth; not inore than 65 

per cent where the cover is 200 feet or over but less than. 
3800 feet in depth; not more than 60 per cent where the _ 
_ cover is 800 feet or over but less than 400 feet.in depth; © 
-. : not more than 55 per cent where the cover is 400 feet or 
over but less than 500 feet in depth; not more than 50.per - 
_ cent where the cover is 500 feet or over but less than 750 — 

feet in depth; not more than 45 per cent where the cover 
is 750 feet or over but less than 1,000 feet in depth; not © 

>. more than 40 per cent’ where the cover is 1,000 foet or 
over but less than 1,250 feet in depth; not more than 35 - 

_. per cent where the cover is 1,250 feet or over but less then. 

~~ 1,500. feet in depth; not more than 30:per cent where the | 

cover is 1,500 feet: or over but less than 1,750 ‘feet in — 
depth; not more than 25 per cent where the cover is. 
41,750 feet. or over but less than 2 ,000 feet in depth;‘not | 
more than 20. per cent where the cover 1S 2 000 feet: or 

: 7 over. ~ 7 
oe Detain ot The said coal areas shall mean an area esavailel with the 7 
of area.” dip or raise of the coal bed. The percentages of ‘coal 
+... areas specified shall mean the percentages of coal to be 
mined in the areas comprised in the advance workings as 
compared with the percentages of coal to be left stand-— 
ing in such workings, and shall not be construed to: mean 
_ the percentage of the total amount of coal in-any such 
"area of any such bed where such bed in ‘such area ‘is 
| thicker than the height of any such workings, nor shall — 
> ‘pinars to bere SUCH percentages of areas be held to include the coal ex-. — 
moved as rapidly tracted from the pillars in any such area, panel, or dis- — 


—_ 


_ asPossible. trict of the mine, as it is ‘the intent of the parties hereto. 


‘Exceptions. that, save as otherwise provided in this lease, and except _ 
a soil where the retention of pillars shall be necessary for the 


_ Maintenance of main roads or passageways or for the — 


- protection of the property, all such pillars shall be mined ~ 
__. and removed as rapidly as proper mining will permit. 

protititee, "Suc. 6. And also shall not, save as hereinafter. author- 
oto. + dged, light, keep, or maintain any fire in any mine or | 
| stripping, except as approved by the authorized. repre- 
sentative of the lessor, or underground in any-mine, or — 
in contact with the coal in place or in or along the out- 

- crop of any coal bed. Failure to take prompt and vigor- 
ous steps for the extinguishment of any such fire shall be — 


. sufficient ground for the entry of the Jessor and the can- 


|  eellation of this lease. .~ _ 
Discovery of Qo, 7, And also shall promptly. notify thé autioLined oo 


valuable mineral 
substance other representative of the lessor of the discovery of any valu- 


than cont to be able mineral or mineral substance other than coal in the | 


Lessee to have course of mining operations hereunder, and shall not 


‘OF se of fire . 
. day and natural Mine or remove same unless the same is an associated — 


; pose, lease pur- mineral as. hereinafter defined:: Provided, That such quan- 
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ees of fire nee shale, ¢ or gas from the at measures as 
may be. required by the lessee in the conduct of opera-_ 


_ tions hereunder may be removed and used without such 2, 
- written permission and without payment of royalty by & 
therefor. The lessee shall - keep. careful and accurate Record of as- 


record in:manner and form as may be prescribed. by the mined to be kept 


lessor of -all:such ‘associated minerals mined, used, or 

carried away, and shall pay such rates of royalty there- | 

on as. may be fixed by. the said oe Bat as above / 
provided. Pee hw 

Src..-8. And also: shall. ee. at the mine office gisae, nine , ma Te : 

| accurate, and detailed: ‘maps on a scale of 100 feet to the at the mine of 3 
inch, in the form of a horizontal projection on tracing“ ee 

cloth, of the workings in each coal bed in‘each separate — 

_mine on the leased lands, .a separate map to be made for 

each such bed,-and for the surface immediately over the 
underground workings, and to be so arranged with refer- _. 

~ ence to a public land corner that the mes can be cee, te 
‘superimposed. : yt ade tee 

Each map. of thé workings 3 In any coal bad: shall show Things Te 


quired to be. 


the location of all openings connecting such bed with the shown on de. 


- workings in any other bed, or with any adj acent mine, or @iled nee. nee 8 a 


workin 
with the surface; the location of all entries,. gangways, cgi 


- rooms, or breasts, and any other narrow or wide work- 
- Ings, including the outlines of abandoned workings, and: — 
record of whether accessible or inaccessible; also barrier 


_ pillars, refuge chambers, stoppings, ventilating: doors, _ 


 overcasis,: undercasts, regulators, | and direction of air — 
currents at the time of making map; location of station-. 

ary haulage and hoisting engines; permanent electrical 
generators, dynamos, and transformers; ‘indications of | 
trolley roads_ throughout, their extent; "also. fire walls, =. 

- sumps, and large bodies of: standing water : ‘position of = 
- main pumps. and. fire’ pipe lines;. there shall also be 
marked on such -maps:-the elevations above or below sea — 
level or approved datum at points not over 220 feet: apart. 
horizontally, or over 100 ‘feet apart vertically, in all - 9. 
main slopes, entries; levels, or headings, together with . 
_ the thickness of coal beds at such intervals, and the ele- 
- vations at the ‘tops and bottoms of all ead auc and | 


inclines: ° 


Requirements 
The map of the cues immediately over the mine igre oe ae 


workings shall:show all prominent. topographic features face over work: 


and culture, section and township lines, the elevations 


above sea level or an approved datum, and contours at 
vertical intervals of 25 feet of such topographic features. 
_ Such map, together with the maps of the underground | 
: workings, shall be- brought up to date not less than once 
in every six months. . : ee 
‘The lessee shall also make and keep at the mine office, “mhings re 
at such time after the commencement of mining opera- down ow general 
tions as the authorized representative of the lessor May pee at nice 


e kept at mine 


eA sae a \ clear and accurate hai map of _ entire oftce, : 
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leased janes on a adele of 400 feet to the inch. ‘Such map 
shall show all prominent topographical features and cul- 
- ture; the location of the surface areas immediately over _ 
_ the mine workings shown on the detailed surface map 
hereinbefore required ; township, . section, and property 
lines; the location of high- water marks; the outline of 
coal outcrops where known; the outlines of the chief mine 
workings, indicating the workings. i in each separate coal — 
bed by distinguishing marks and the elevations above sea _ 
level or an approved datum, and contours at vertical in-| 
tervals of 25 feet of the chief topographic features. Such | 
_ map shall be brought up to cate not less than once. In, 
| every six months. : 
a prot of ee Blue prints or ropeonuc ions in. duplicate oF the maps | 
‘lessor. u""required as aforesaid shall be furnished the authorized 
7 repress tative. of the lessor when made, and supple- 
mental] prints or reproductions in duplicate furnished on 
_ or before January 1 of each succeeding year, showing the 
extensions, additions, and changes since the last map or 
-_ supplement was submitted. All mine progress maps kept 
_ by-the lessee shall at all times be subject to. examination 
by said representative. 
A ba nd a od ‘The lessee whenever any mine, or any workings therein. 
veyed andare-to be abandoned or indefinitely closed, and before 
mapped. = same shall be abandoned or closed, or allowed to become | : 
te inaccessible, shall make a survey thereof so as to accu-: 
rately show the entire worked-out area or areas, and shall _ 
extend the results of such survey on the map or maps of 
the underground. workings hereinbefore required, and 
‘promptly forward blue prints or reproductions thereof i m 
| _. duplicate to the said representative. 
__ Maps may be If the lessee shall fail to make or furnish any. map or 
made at lessee’s 
expense in case eXteNSion Or revision as herein required within 90 days 
of failure to fur after demand therefor shall have been made by the au- _ 
_.* thorized representative of the lessor, such representative . 
may employ a competent engineer to make a survey of — 
the mine, and plat the same as above provided, the-ex- 
pense thereof to be paid by the lessee, and in the event 
that the lessee shall fail to make such payment within 60. 
a after demand therefor by the authorized representa- 
tive of the lessor, such failure shall constitute a cause of | 
- . forfeiture of this lease. . 
Second exit to Szc. 9. And also shall, where more than. ten men are 


surface . to 


provided, where employed underground on any one shift In any separate. — 


more than 


jen employed a mine, provide an escapeway or second exit to the surface, — 
a shift, which shall be separated at the surface from the first — 

: --exit by not less than 50 feet of strata in case of drift, — 
slope, or tunnel workings, or in case of vertical shafts, or - 

of inclined shafts having a pitch of more than 45°, by not 

; outlet through less than 200 feet of strata. An escapéway or outlet | 

sufficient compli- through an adjoining mine shall be regarded as a satis- _ 
a a factory compliance with this requirement if kept at all 
| '_ time in proper condition for use. - If such adjoining mine — 

| - shall pe abandoned at any ame, or r shall cease to operate 
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| “uideGinitely;: the: Jesse" ‘hereunder ‘shall be: solely. respon: a re 
- sible:for the cost- and expense of maintaining such‘outlet, 
and in’ the!event stich outlet:shall be abanc oned “or: ere Fon S. 
mitted to become unsafe for'use,;the number of'men'em- ~- = > 
_ ployed: on any one: ‘shift’shall be reduced below ten. until = = 
such - Tne as: a second: ‘exit or 2 ceeabeweyes shall be: DEO: ; _ 
vided. : 


“Seer 10. And: also: hall” tio: ‘employ: more Chain’ ive. “Not more than 
e men to, be. 


men: underground: on any‘one shift in any new. working of employed in new.” 


workings. © unless: 
_any-mine unless such new working shall be so: connected worn opening 


| a with: adjacent. workings: as to provide two- distinct: and provided, 


separate means of escape from such:new' working: Po- Exceptions. 


vided; That with ‘the’ approval ‘of: ‘the authorized: ‘repre: oe = , 

sentative’ ‘of the lessor, not’ exceeding tenmen':may be 60 ae 
employed in’ ‘advance of the making: of: such'second:open-  . 

ing, but in no case shall’ any rooms, drifts, ‘or ‘slopes: be. 

~~ opened | or: worked until: such’ second Spee As’ ‘cone 


structed. mee eee i. 


“Sue: 11: And: alse’ shall: ‘ot: construct ‘or: maintain’ any Xo bullaing - 


structure of inflammable’ material within 75: feet of-any terial to be con — 


. nine opening; nor within said distance permit any struc= fy7ge¢ jpittin. 


Lee 15 ae of ae 
a ture™ ve noninflammable material: to be ‘connected: to ae mines ee ; 


(a) An. open’ timber  fruework. or * headframe ‘ot tim: | cs ceptions ae 


a move flooring 3 bs used, except i in D apple and trestle struc- we ae i 
tures. Nel ee 


“Snes 126: ‘And also, except’ in a prospect opening, abiall © Main: intake Dee 


and ‘return: ° air-.. 


separate. the main: intake’ and “return® airways’ and all ways to-be'sepa:* a 


7 rated -by not’ less . 
workings | parallel’ ‘to such airways’ by’ not less than 50 than 50 fect ot. 


- feet of ‘strata except’ for break-throughs. or crosscuts’ ‘for natural strata. 


ventilation or haulage," and ‘shall. provide for’ ‘guch 
greater distancé: between: ‘such: airways: ‘or: ‘between any 
‘such airway arid parallel’ ‘workings as may be required 
in the judgment: ot the: authorized representative of the .. 
lessor. Thé: lessee: agrees: ‘that; the pillars thus: provided : ‘Pillars ‘to be 
for shall be left stariding until in thé proper: course ‘of iia 
mining operations the time: shall arrive for their removal cores 
3 immediately ‘prior to the final: abandonment of the’ work: i res 
bes in that particular coal bed. eae ee 
Sue: 13.' And-also ‘shall’ whenever: more than fii rien , _ Ventilating fan 


: be. provided — 
are’ ‘employed underground on’ ‘any: one: shift: provide’ ‘diwhere more than. 


~-fan’or other: mechanical” means: for ‘circulating: such 3} ae ee 


- athount of ventilating current’as may be required: ‘by any 
law of the United States or‘of the Territory ‘of“Alaska =. 
now or hereafter che lecegr or by the rules arid: erehatieal crag 
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ee ot ve eutvance ok ‘the. air aieont ite: the) mine to be a 
a ry to bo made of. noncombustible material; and the lessee shall not 
line with any-Set same in line with the axis of. any mine opening, ‘but 
Ce See shalt place same.at a distance of not less than 15 feet 
_ from the projection ofthe nearest side of such opening, © 

and shall provide explosion doors of the full-area of the 

air shaft or airway, in direct line with any and all such 

‘Inine openings in: order to Ais said fan or other me- 

es | chanical means of air-circulation in case.of.a.mine explo-. 
ap iva , Mitten 'gion i ‘Provided, That during such time as the mine is” 
sors. representa. being opened up and less.than ten men are employed . 
tive furnace may underground on anyone shift, and-with the written ap-.. 
- lation under spec. prova at of the. authorized representative of the. lessor, .a 
ue nce Farnace may be used for ventilation in a nongaseous: 
mine if the fire box thereof is inclosed by brick, rock, or 

concrete. walls, and a passageway, around such. inclosure 

at least two feet in width provided: And provided fur- 

~* ther, That if a wooden stack is used in connection with — 

such furnace the lessee shall not permit such stack to be 

= uae with any coal bed ‘Or with any. inflammable ca 

7 - shale : | 
Black and ret Sec. 14. ad alse, ‘shall fase ‘gach provisions foe hee - 
“ase fo, be div disposal of the waste, slack, and refuse of the mine that -_ 


'~ “posed of ‘so as not. 


| dee become a pub- the: same shall not’ be. @ nuisance, inconvenience, or ob- - 
ic “Private 
nuisance. Struction. to any right of way, stream, or.other means of 
| transportation. or travel,.or to any private. or public — 
.. -. Jands,-or embarrass the: operation. of,any other mine on _ 
the leased lands, or on adj olning lands, or in'any manner 
occasion. private. or public damage, nuisance, or inconven- 


ience. . All.waste: containing .practically no coal shall. — 


be: deposited. ‘separate and apart from-.waste containing — 


coal and in. accordance with the directions. of. the: author- 
ized representative of the lessor. 
Abandoned Src. .15. And also shall upon abandonment: substan- : 
| rag a | ¢ tially. fence, fill-in, cover, or-close all surface Openings or — 
eae aes workings where. persons. or animals are likely to be in- 


jured by falling therein, or endangered by accumulations — 


of, gas, except as.the lessor shall otherwise direct; and — 


shall maintain all such:feneing or covering , in a. secure 
| condition during the term hereof. — 
_ Operations ub- Suc. 16, And.also-expressly agrees that. all mining ¢ ‘ond. 
| of lessor's repre related operations shall be subject to. the inspection of 
eee -‘ authorized representatives of the lessor, and that such . 
ae pepresentatives, with all proper and. pn paeas Recerg 


“ere: : te to. furniah said: Ee oaentntTyas. and assistants: ali neces- . 
assistance... SAT'Y assistance, , conveniences, _ and facilities, In: malsing 


any such survey and examination. 


| nif ttee PEE . Seo. 17, And also shall-permit. any punieniced repre- 


of books for pur-sentative of the: lessor to examine all books and records — 


pees returns. Pertaining to. o--sperations: under. this Teese, and. ¢ to > make - 
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| copies of ree extracta: fon any or all et same, if desired... 
The information so derived to be held confidential. fines 
_ Sec. 18. And-also shall -permit the lessor, its Tessee; or deal Aaa: : 
transferees to make and use upon or under the leased therein may be 


used for purposes): 


lands any workings necessary for freeing any other mine o? rendering op- 
from water, causing as little damage or. interference ag etions on ad- 


joining: -lands = 
possible to or with the mine or ne operations of the more ‘safe; :such -.-- 


_ lessee hereunder. Any:such use by: a. lessee or transferee eat OO 


shall be conditioned: upon’ the payment. to: the lessee 
_ hereunder of the amount of. actual damages sustained 
. thereby and-adequate compensation for such:use. — (pa ae 

Sec. 19..And also shall accurately weigh or measure bates pond 


in the. car and truly account for the coal mined and ‘te weights or 9 | 


measurements of 


~ loaded by each miner, where the miners are. paid either coal mined and - 


by the weight of their output or upon the basis of the iceaie Snr a 
- measurement of the coal in the car; keep a. correct.record =" 

-.of all coal so weighed or measured ; ; post or display such 
‘record. daily for the inspection: ofthe miners:and other ~ * 


“Weighman ~ “5 “i? 


~ interested persons; and. require the weighman or person tare “oath 

appointed * ‘to measure the coal in ‘the car where the faithful cities 

- miners are paid upon the basis thereof, before entering ° “ 
upon his duties, to make and subscribe: to. an oath before 

. gome person duly authorized to administer oaths that he 

- will accurately weigh or measure and keep true record of. | 

. the coal so weighed _ or measured and credit. same to the 

- miner: entitled thereto, such affidavit to be kept con- — 

_ spicuously posted at the: ‘place of weighing, if any; but _ 

nothing. contained herein shall: be construed to. prevent. 

_ the lessée, in case rock and: bone is loaded by the miner, - 

. from ‘estimating or separately: weighing and deducting — 
the amount. thereof: from the weights: of coal accredited. _ 


for. 


of duties. ; Me 


“Miners to. ‘be. ae 


_ to such miner. The. lessee hereby agrees that if acemitel teem _ 
‘ majority of the miners employed on the leased lands so ploy ceheek 


_ desire they shall be permitted to employ at. their own” cgi | 
expense one of their fellow employees to’ see that the coal 

is properly weighed or measured and that a correct ac- — 

~ count of same 1s kept, ‘and agrees to afford such person « 

“ every facility. to: ‘certify’ the. weights. and measurements : 

. while * the weighing | or measuring is being done: Pro-. — 


vided, That the lessee shall not be'required to so do un-_ Check weigh 
man. to take oath _ 


less: such. person, before entering upon his duties, shall for taithiul dis 
- tnake and subscribe to: an oath before some: person i onan 
authorized to adminster oaths that he will faithfully ~ — 
~ discharge the duties of his position, such oath to be kept’ 

; conspicuously posted at the place of weighing, if any. 


Src. 20. And also ‘shall -pay all miners and. ars Wages tothe, 


7 employees; both above and below ground, at least twice money biting 
each. month in lawful money of the United States, and. 

shall permit such miners’ and- other employees full and | 

- complete freedom: of ‘purchase, but with a view to in- eto be ak | 

_ ereasing safety :this.provision shall not apply. to the ener fis 
_ purchase of explosives, detonators, or fuses,'and shall not | 
7 oa or gees miners or: other employees, Ee ep in 


6 i "DECISIONS. RELATING TO “THE PUBLIC. ‘LANDS.: eres : 


Bie wh case: oe emergency, to: ore ‘an deiosean a: fur more than 
quired. eight hours:in any one calendar. day, not: including time 
oe. -fer- lunch or meals ‘or: the. ‘time: ‘required: to. reach. ‘the 
Son ol ysual working place: .-* - 7 
ein to be. Sro. 21: “And also shall, a the. ‘expiration ”« or. eaten : 
pha condition termination: of this: lease, deliver ‘up. to. the lessor: thé 
or ‘continuance 
"of mining opera- lands covered by. this lease, together with all.fixtures, im-: 
OE _ provements; and appurtenances, save ‘as heremafter pro- 
vided, in:such:a secure..and -proper :state that mining 
operations: may:-be continued immediately. to’ oo joo 


extent oa: ey es ot mine. We 


“oy ARTICLE: vit. 


Suspension of | ar ‘is further mutually understood. and agreed 2 as, 5 fol- - 


.. operations for 


ae ture. , 


more than three lows: ales ate ; 
et without“ Qrorron: 1. ‘That the: suspension of. mining operons 
cause of oe by. thé lessee -for .a, longer. period than three. months — 
"without. the-consent in writing of the lessor or. its. au- — 
-- thorized:.representatives.shall.be cause.of forfeiture .of — 
this lease... Ef.the. lessee shall be. unable :to. continue. the 
ae ocean of. the mine. for any cause, not due to,the fault — 
“Upon applica: OF negligence of the lessee, ‘he. shall-beentitled.to the .sus-._ 
. tion consent for pension. of. operations- ‘for such.a length of time; and upon — 

specified period payment: of such minimum. royalties, . and. such, other. 


| btained. | 
nae am conditions as S may; ‘be: ©: specified in. the, order of-s suspeDn : 


Breach of lease ae 3: “That. the. lessor Or: ae auipreed. copreanta 
covenants maybe 

waived ih writ-. tive. inay. by. notice,im writing. waive: any breach: of.the 

‘ings. covenants? and::conditions contained herein, except. such 

a: as are. required by. the aforesaid“ coal -leasing. act,”. but 

“ any such: waiver.-shall..extend only. to:.the ‘particular: 

~ breach so. waived, and: shall.not limit the rights. of .the 

lessor: with, ‘respect to any: future. breach... No waiver not 

7 in writing shall-be in any: way binding upon :the lessor. — 

Lease may be xc, 4, That the lessee:may: terminate this lease at-any: 
terminated at any 

time’ upon pay- time: upon giving four months’ -notice in writing tothe 

| as of rents, lessor or its-authorized representative, and: upon-payment ._ 

ofall rents,: royalties, ; and-other, debts. due and. payable — 

‘ tothe lessor;.and: upon ‘payment: of.all wages or.-moneys — 

a due. and. payable to the: workmen. employed by the. lessee, 
-"mermination but in no case shall ‘such termination. beeffective untilthe _ 
fot to. be effec: lasses shall: have. made: -provision, for: the, preservation of 


tive until prop- 


erty examined. any:.mine.:on : the leased :-lands:-in. accordance..with. the 
| provisions: of this. lease: Provided, That i in such case the ; 


c 


o met : if _ DECISIONS. RELATING TO THE PUBLIC eas, ‘ Tt ae 


Le ee) 


, a: shall not: be: made? within. aad aime, t ihe. lessee? in year, 
' shall-have the privilege: of ‘removing same’ fromthe 
‘premises: ‘within’ one ‘year: from the expiration’ or termi-— 
_ nation’ of this lease, provided: all debts. and’ moneys specl- 


. fied in’section: 4 of this articlé shall] have been. paid. The — 


lessee shall not; ‘and hereby: covenants not to, remove any — 
mine ‘supports, ‘timbers, or ‘props in place. All: buildings — 


and’ improvements: erected: upon ‘the leased:lands shall be-- =. wae | 


- ome a: part of the property; and: machinery. ‘and ‘equip-— 
tient’ shall not’ be. removed therefrom in‘such-a way as to” 


ee 


. cause any permanent: injury: ‘to. such: buildings’ or: “m= “ i 


ae provements. 


Siteg 66 That. if’ the ‘lexsce: shall: make: ‘default in: ihe _Rorteoure ot | 
performance or observance ‘of any: of: the terms;::cove-- we ie 


nants, and‘stipulatiotis’ of this. lease,: and such default. - 
~ ghall continue for’ 60° days: after: sérvice of: written: notice. 


_ theréof -by the ‘lessor’ or: its’ authorized’ representatives, 


” Shere alisthe rights: and: ‘privilegés of. the lessee: cease! and = 


‘determine, and the: lessor may, by appropr iate. proceeds te = Peres | 
_ ings, have-this lease forfeited arid canceled i ina court: of 
“competent: ‘jurisdiction. 
A waiver of any particular cause of forfeliuré shall iio 
7 prevent: thecancellation and:forfeiture of this lease foe 
_ any other cause of forfeiture or for: the ‘same cause occurs 
ring’ at any. other time. 


‘Sxc. 7):That in case: any dispute shall a arise o between: tha | Questions 
which may be 


lessor and. lessee“as: to- any question’ of fact;or as-to: the submitted to ar- 


reasonableness : of -any' requirement: made. by. the lessor bittation 
under the provisions of this lease, inthe matter of opera- = 
“tion, methods, . means, ‘expenditures, | use of- Sasiaments, rae’ oo 

compensation for Jomt. occupancy :by- another. lessee of ‘a 

portion of the leased ‘premises, or such other. questions’ as — 

are: not determined -by ‘express statutory provision, such se 


| Questions or disputes: shall be settled-by arbitration inthe ~ 


Se a mianner: rprovided: for mt by this. section, and. the lessor: and 


W800 DECISIONS RELATING 0 THE. PUBLIC LANDS, ae tone | 


oo Secs hacchy: ere anid: agree anole aoe the: other: to 
_.., promptly comply with and carry out: the decision or — 

_ award of each and every board of. arbitration. appointed 

esi ~~. ander. this section. : | 
‘Manner of ap- Questions in. dispute. 10 be ana. by. atbitration | 


~ poi nting. arbitra 


to be 


tors, ‘hereunder shall be referred to.a board of arbitration con- 
2. ~ sisting of three competent persons, one of which persons 
- shallbe selected: by: the lessor or its authorized repre- 
sentative, and one by the lessee, and the third by the two 
thus selected: Provided, That the lessor and lessee may 
agree upon one sole arbitrator. or upon the third arbitra- _ 
tor. The party desiring: such arbitration shall give writ- 
ten notice of the same. to. the other party, stating therein 

definitely the point or points in dispute,-and name the 
person selected .by.such party hereto within 20 days. after. 


ox recelving. such. notice to name an: arbitrator } and. in the — 


_ event: it. does not do so,:the party serving such. notice may 
select the second arbitrator and the two thus named shall — 
-. select the third arbitrator. The arbitrators thus chosen - 
shall give to each of the parties hereto written notice of 
-. the time-and place of hearing, which hearing shall not be 
_ more than 80 days ther eafter, and at the time and place — 
appointed shall proceed: with the hearing unless for some © 
-. good cause, of which the arbitrators or a majority of - 
~ them shall be the judge, it shall-be postponed. until some — 
_.. later day or date within a reasonable time. Both parties. 
hereto shall have full opportunity to be heard on. any 
. question thus submitted, and-the written determination 
of the board.of arbitration. thus constituted or of any. two. 


~ members .thereof: or, in.case of the failure of any.two _ 


Decision ormembers to agree, then the determination of the third _ 
ee i arbitrator shall be final and conclusive upon the parties — 
~ “in reference to. the: -questions. thus submitted... All such — 


~- determinations.-shall be in. writing, and. a copy. thereof _ 


shall be delivered to: each. of such parties. - Le 
| pen, board ts _ It is further agreed that in the event of the Alar of 
of failure of ar- the lessor and. lessee, or of the two arbitrators. selected: as 


~ bitratorgs first 
“lected ‘to choose aforesaid by the parties hereto, within 20: days from 


ah “notice to them of their selection, to agree upon the third - | 


arbitrator, then the Secr etary of the’ ees shall ap- 
_ point such arbitrator... -- — : 
| The said third .arbitrator shall receive not. to exceed 
$15 per. day as full compensation for his services and for | 
all expenses connected therewith, exclusive of transporta- 


-.- tion charges; but: such. compensation shall not be in | 
_ excess of $150 for any arbitration. The losing party to ~ 


~‘guch arbitration shall be liable for: the payment of such. 

compensation and tranepor alien a aaa ot such. third , 

arbitrator. - 3 | 

Src. 8.. That. any: notice: in writing as’ to. any matter 
mentioned. 4 in this lease,. addressed to the lessee and left 

on the premises with the superintendent,. Manager, 

_ ae or other person in charge of the mine or. of. the — 

7 office, or, in n the absence of any such peksot Posted on. the 


2) . ~ "DECISIONS: RELATING [0 THE PUBLIC LANDS, a 


, door of the office, shall have the same — and: effect. as. a | 


if served upon the lessee, and 15 days shall’be considered: ° 


Be: reasonable notice, unless a longer notice: pe ‘herein Nie oS 


= vided for or be. so 1 tn in evel netree.. 


It is s Duither ee aaresd- ao ‘akelaned hat iis 5 : = | - Oa 
“terms: and phrases hereinafter mentioned. shall have.the = 


_ mneanings. hereinafter assigned unless the context shall eee 


_ otherwise require, that is to say: 


(a) ‘The phrase “available coal ” ee teed in this lease 
- shall mean merchantable coal from any coal bed which, 


_ when reached in the prosecution of the lessee’s operations : - “ee oe 
~ hereunder, can be mined at a reasonable profit by the 


use: of. machinery and methods which at that time ne are od 


modern and efficient. 


(6) The term “ mine” ‘as used herein shall mein and — = ae - = 
3 jhelada. all underground — workings © now or hereafter “9° °° 
. opened or worked for the purpose:of mining and remov-- 


~ ing'coal and associated minerals, together with all build- > oa 
ings, machinery, and equipment, above and below ground, gee. 


| used i in connection with such mining: operations. - 
(ce) The term “pit.” or “open pit” 
include stripping operations or any Open-air workings. © 


(ad) The term“ coal” as used herein shall: mean ‘and a aa Me 
include anthracite, semianthracite, semibituminous, bite: ee 
- mninous, subbituminous, lignite, and graphitic coal, lig- °° 8 
nite, natural. coke, and ‘such bony coal as is suitable for pi. ee 


. use as a fuel. - 


(e) The term, oc associated: minerals: as used: Here te, Ue sn ee 


t as 


shall mean. and : ae ae ae 


- shall: mean and include fire clay, shale, sandstone, and the | eae 


bedded. materials of the coal measures, exclusive of gold- : a 7 ; % ice a 


' bearing.or other metalliferous deposits. 


(f) The term “ lessee” as used “herein shall: mean. and Ba 0 


include the heirs, executors, administrators, oS Se oe 


- or Soe of the lessee ee aca 


ARTICLE Ix 


z he is. ve ey payee aa (one me oe < ~ oa ; 
- each obligation. hereunder shall extend to and. be binding 
‘upon, and every benefit hereof shall insure to, thevheirs;:) 28) 9 


executors, administrators, puceo=cre or Racae ‘of we Eade 


- Tespective an hereto. 


? ARTICLE x. 


| i. is is ruehee eee that 1 no pene of or. ‘dclaants alae Gee 

m ee Congress or resident. commissioner, after his election — 

_» or appointment, or either before or after he has qualified, 
and during. his. continuance in office, and that no officer, seed Perea 
se gs or. ee. of the —— of the ee Sa 


720° Ly DECISIONS RELATING 0 THE: PUBLIC: LANDS, as _ et: - 


provisions: Of. section: Bt A. of the. aeed. Statutes mee Hie’ 
_ United States and-sections 114, 115,,116.of.the Codifica: 
_-tion of the Penal Laws of the United ‘States approved. 
“March 4,.1909 (35. Stat.,1109)-relating to contracts enter 
“into. and form a. part. of this seases SO O far: as ihe: same po ey 
Be ae ee a a Ie a. 

ay witness: whiereof—="- MePhnatenn? oo ghs Tes 

PERE RA es Ree Dea rap Suairns® OF ‘Asirmnra aes 
Be Brann gee aes 


ao Egy eee 


re ee ere ee re ey ee ee re ee eet ee ee es ee 


FLERE er ere arate een he Ee tee UA BOY OES TN ox cint to gaa G Mel Me awe yo eget nA mage ©. Marae gees op VERN Re ney WR et, iS 
BO aap ov age, aegis Seen etm fina, Se oe Ca gee bk Be A ha A Geka A pS ee Eg egy ems ete Noe aie og VaR SB Oe be 


Se wee ee ee a 


“APPLIATION. FOR: ‘COAL. MINING ‘LEASE, 


The idenigiel. alte fa awa Utara” dilaton a : 
a resident Of- een ope hte pee ae ate eae, 
a eg tee ree rears larmerar veearen keer tree caer] 


(Native born: or naturalized ; 2 if the latter, furnish: ‘certificate.) 


aon “eitizen of the United: States, over 21. years : of age, ‘hereby. applies, 


under. the provisions. of the act of October’ 20, 1914 (88 Stat., Fal) 


for a mining. lease of the; certain leasing blocks,. or. tracts, of coal - 


Jands, to wit.:-Block , embracing. the. following ‘specified: legal 


-subdivisions_———___—__-- ge ST aaah MEEReaIE REP: sae ene 
oar aggregating oe “acres. Tt T ‘secure said Tease. T propose | ‘to ‘invest. 
-. not less than “zl 2_-... dollars in active, productive. mining Operas, | 
tions conducted ‘upon Said lease ; _the. active. development will begin — 
not later than: oo ccjos ee My experience in coal-. 
| mining operations is. as follows tohntitg-chenene son ne seen erg 


a en er ee ee eee cree 


T neither own nor hold any intérest, either as a stockholder or ‘other- 


; _ wise, in any lease under this act, or.in any-application for ‘such.a_ 
oh lease, Save e and cae se application n now y made ; and I hereby refer 


: ant : Pes highs : yee 
. : er . fet, a. Bere OS 4 . are ee er ear So nes aoe ae a . en ‘ a fae ark ai : 


. PP Spgs ee oe te NB Se owe nee pA Laan Sev eee Cee Mame cote FEE aaa rete Se 


| as to. my. aneneak nde veh 
IfT am awarded..a-lease, 1 ‘will. gpl a. satisfactory. bond as. re~ cs oS . 


3 guia in section 9 of the regulations. 


My ag “office address’ ee a ae 
‘i (Signed) a ee ee ae 
- Subscribed: and. sworn’ “to: before: me, 79 “tae ele ee 
Speen on) ene a Ghee oa cS a, Ce eee, ee a Fn os ae day of 
[ SDAL. | ec cP Neen Re acer, ee 


Peasub aa ose eas, 


a oe "DECISIONS. RELATING TO THE PUBLIC LANDS, | ee oo 


“QOAL-MINING. PERMIT, zor — . 


imguLanrons GOVERNING ra ISSUANCE, OF “PERMITS FOR. THE FREE “USE. OF COAL: ia “ee, 


“IW ‘THE: "UNRESERVED: PUBLIC ‘LANDS: In “ADASIEA.. 


Section 40, of the. act: of October. 20, 914- (38 Stat, 71), “provides: | ae ee 


That in drder to: provide:for ‘the: supply’ of Stiictly"loeal anid: domestic’ néed8 - hone 


: ioe fuel. the Secretary. of the Interior ‘may, under: such:rules and-regulations:as. 


os he: ‘may..prescribe., in. adyance;. issue.to ‘any -applicant. qualified . under section ae 


three ‘Of ‘this’ act, a! limited license’ or. “permit granting the: Tight. to prospect, ‘for, 


-. mine, ‘and: ‘dispose. Of ‘coal belonging” to ‘the United’ States ‘on - specified: tracts pe 
uot to exceed ten acres to any one person or. association of: persons:.in any. ‘One 8. 
coal: field: fora period: not, exceeding: ten: years, -on.Such. conditions: not .incon- ~ _ 
sistent. with. this: act, as in. his opinion. will safeguard. the. public: interest without — 


payment of royalty. for-the coal mined or for the land occupied : Provided, That - 
the: ‘acquisition Of Holding’ of -a-lease under the preceding” sections of this ‘act 


‘shall be no. ‘bar: to’:the. acquisition; ‘holding,: or* operating -under::the~ limited . _- ‘ = 
license in this section. -permitted.:. And the holding of such, license. shall be: 10 oe 


bar to, the, acquisition. or. holding of such. a. lease. or. ‘interest. therein. . 


7 Owing to. there. being no settlements or local industries in: or: ae ast 
- éent: to: the- Bering: or- Matanuska.. coal. fields,. and. the. contemplated me 


leasing: offer: of coal. lands-in said: fields, - ‘these: regulations. and -the — 


“permits, provided. for shall: ‘not. at. present, apply. to. coal. oe Me 


‘those. fields.2): veers chat lee aapek kis Gs ad ty) as 
a “Qualifications. Onde. ‘thie: conn of the. act; expressed : in en 3 
thereof, only ‘citizens: of the- United States. above the age of 21: years, — 
associations of. such citizens,. corporations, and. municipalities, . organ: 
ized. under.the laws of the: United. States or.of any: State or ‘Territory: 
_ thereof,- provided the majority of the: stock. of: such. corporations: 
~ Shall. at all times be-owned: and held: by citizens-of the: United States, 
are eligible to:receive.a. permit: to prospect, for: and i maine: 8 coal: from: a 
the unreserved public lands in Alaska. 0° <<. 
—. Who may mine coal for:sale—All permittees may mine. coal: for: | 
gale except -railroads. and. common. carriers, who- by the: terms: of. 
section 3 of the act.are restricted to: the acquirement: of -only.:such 
an amount of. coal. as may: be required. and:, ged. for Ae Own 
consumption. phetage? 
Duration of. ‘permits. -Petmits: will. ‘he: ‘granted ‘for: <two. years, 
beginning at. date-of filing, if filed in person or. by.. attorney, or date 


of mailing, if sent. by: registered: letter,. subject:.to:the approval of. 


the Commissioner of the General Land Office, and upon application, ae 
and’ satisfactory. showings’ to: the. necessity therefor, May.be.ex- 
tended: by the ‘commissioner: for, a: longer. period, subject. to: such, 
-. eonditions. necessary: for the protection, of the public interest.as may 
_be moped prior: to.c or: at the time of the extensions, _ Misrepresentation,. oe 





"4 etn’ view of. the. ‘fact. that. coal, lands. for leasing i in 1 Matanuska, and Bering: “River, fields. , 
_ have-been surveyed into-leasing blocks or.tracts * * “hereafter the restriction in. the ©. 
-yegnlations ‘should: be: construed as: oy oly, to. ‘hose lands: included in Such: leasing: 
: “blocks: or tracts. _ Meader. of " Suly. 


ince Scea tons. oder the: gaat enaine provisions: of tlie. said dict of’ October. 20, ‘4914, 


1916.) | 9b ire Us Mah og ans eeen ee gee he 


are being extended, it now. seems inadvisable to grant free mining permits in fields; where oe 


' mines are’ being: ‘operated: under leases;' since. to’ do so would: appear. to be unfair:'to the: 
- Jéssee, who must,. while burdened with more.onerous. ‘Fequirements: and :with payment . of: 


royalties, compete | with’ one holding a free permit. “(Cireular of “Mare 24, 1922 48 Ft | 


.- 
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: carelessness, waste, injury to property, the charge of unreasonable | 


_» prices for coal, or material violation of such rules and regulations — 


governing operatio 


ion as shall have been-prescribed in advance of the — 


_ Issuance of a permit, will be deemed sufficient cause for revocation. — 


Limitation of area—The act limits the area to be covered:in any | 
one permit to.10 acres, .It is:not.to be.inferred from this, however, | 
_ that the permits - granted: thereunder. shall necessarily. cover: that _ 

area, The ground:covered by 4 permit must be square in form and 


should be Timited to an area reasonably sufficient to supply the — 


* quantity of coal needed... 


5 : ‘ « 


_. § Seope of permit.—Permits issued under ‘section 10 of the act of 2 


October 20, 1914, grant only a license to prospect for, mine, and — 
remove coal free of charge from the unreserved public coal lands in. — 
Alaska, and: do not authorize the mining.of any other form of | 
mineral deposit, nor the cutting or removal of timber. 

. How to proceed to: obtain a permit.—The application should be . — 


: duly executed on ‘Form: 4—020, and the same should either be trans- 


mitted by registered mail to, or filed in person with, the register and 


receiver of the United ‘States land office of the district in which the 


recorder, 1 


land is situated. Prior to the. execution of the: application the 
applicant must have gone upon the land, plainly marked:the bound-— 
aries thereof by substantial monuments, and posted :a notice setting | 
forth his intention of mining coal therefrom. The application must — 
contain the statement that. these requirements have been complied 
_-with and the description of the land as:given in the application. must . 
correspond with: the. description as marked on the ground. The | 
permit, if granted, should be recorded with the local mining district — 
Fthe land: is:situated within an organized mining district. 
When coal may be mined before issuance of a permit.—In view of. 
the fact:that by reason of long distances and limited means‘of trans- | 
portation many applicants may ‘be unable to appear in-person at the 
- United States land office to file their applications, it has been deemed | 
advisable to allow ‘such applicants the privilege of mining: coal as: 
soon as their applications have been duly executed and .sent by: 
registered iiiail to the proper United States land office. Should an 
application be rejected, upon receipt of notice thereof all privileges 
under this paragraph terminate and the applicant. must cease: mining. 
the coal... ee ee ee ee eS ee oo ee 
- Action by register—The register will keep a proper record of all 
applications received and. all ‘actions taken thereon in a book: pro- 
vided for that: purpose. If there appear no reason why the applica- 
tion should not ‘be allowed,: the register will issue a permit. on the 
form~ provided for that purpose. Should any objection appear 
either as to the qualifications of the applicant. or applicants, orinthe | 
- substance. or sufficiency of the application, the register may reject — 
the application or suspend it for correction or supplemental showing 


under the usual rules of procedure, subject. to appeal to the Com-  _ 


missioner of the General Land Office. Upon the issuance of a per-— 


mit the register will promptly forward to the Commissioner.of the 
-.-. General Land Office, by..special letter, the original application and 
no copy of the permit, and transmit copies thereof to the chief. of 


ae sol a ny _ DECISIONS. RELATING TO. THE PUBLIC LANDS. oo ERB. a 


ae Auekiaay field division, and. to tlie. dibcal répresentatives of the ee 


wae te 


a United States Bureau of Mines, for their information.” : : 
| ee "APPLICATION FOR COAL-MINING PERMIT, 


: The Commissioner of ti the General Land Office, ie 
7 | Washington, D: 0. in ee 
‘Sin: ‘The undersigned, Ealeane rewrote a a 
Se eg 4 (Name of applieant.) s Be oe BO 
ee Sasby eg! fora poral to 


(Post-office address.) . 


ee Prospect for, mine; and remove “coal from. the following: described s <. 


a te as ie i re en er ee ee se ee ee en ee ee ee er 


- ‘ ence to some sear natural Jandriark if unsurveyed.) © - 
land: containing approximately acres, ‘Situated: within 


i. the manana n= jand district, eee miles alae eens of - oe c ee 


; (Direction. mee 
oe Alaska, and: in support of this: application make the following repre~ 7 


. sentation a as to qualifications. to receive Py permit: coe ee ae oe es 
7 a : (Citizenship of applicant, ve a 


wee eee i ee i ee eee ee ees 


applicants: ee ‘here. ‘be shown. “If the applicant ig a meuerpelity, or corporation, 2 it must © io 


mii nr ee 


(He, tliey or it. ) 


gor Sheil two- years last past, itd ap, or el a permit: to mine | 


coal under the provisions of section 10 of the act of October 20, 1914, 


in the coal field in which the land described in this application ig 


oe situated, Cee rare ee eee aay 


Re Pen ft pn ee en ere es eee ¢ 


| an that oe re) Terai plied fori isto ae canal for ied purpose of eo am 


- supplying the following demands, for which approximately: - 


oe ee ee ae ee ee 4 


tons are required eee pe eee eae en Sen ere RON 
ie . . < ee itemize’ ‘the ‘various uses to which ‘the coal is - . 


care er en ae ee a ee a i 


_ “Te is. Farther eae ay that the eee macs of the tact Tdasatbed | a : 
in this application have’ been plainly. marked by substantial. monu-~ | 


ments, . and. that a proper. notice describing the land. and showing. the 





ae ° When there: shall ihe. filed ih your office an application - for. free ‘permit: or. for. ‘Pe-.- 
~-fewal of an existing free pert under sec. 10. of the act of Oct. 1914, involving land 


’ . within a field within which there are mines: being operated ander: See leasing provisions. .—s«-—- 


a of: the said act, the register shall transmit such application ‘to’ the Commissioner of the. — | 


on ‘General Land. Office - without: action, but with appropriate recommendation,: calling spe- 


oS cial attention to the. possibility. of its competition: with existing Government leases. tae 


“Should there be applications for free: permit in fiel€s where there are no’ leases, such © 
De Tees be eden ‘by the register as nenetor ore: i ened — 24, feng = £3 


| — Lae ee "DECISIONS ‘RELATING TO THE PUBLIC: LANDS; ea o bron: = 


ees agree | 


i. intention. oe the. applicant-to: apply for a Pros permit ie mine coal 
therefrom has been-posted ‘in a. conspicuous place upon the land..i73'). 
On consideration that a permit, be granted, the. applicants hereby - 


NG To exercise meisonable diligence, precaution, and skill in: the: ag 
- operation of the mine, with a view to the prevention of injury to _ 


a workmen, waste of -coal,. damage to. Government property, and to. — 


_... comply substantially. with the instructions and the ey and. regula- ae 
_ tions printed on the back of this application:.. _ 
. 2 To charge only such prices for coal sold to others as Spear cout a So 


fair return for the labor. expended and reasonable earning. value. to. 


- which the investment. in. the enterprise is entitled, without including _ 
ae any charge for the coal itself. 


_-» 8. Not:to-mine or dispose of, either: directly. or Indirectly, any coal 
from the area covered by.said permit for export or any: porn other 
than “t cial local and ‘domestic needs for ‘fitel.”"*. *. 


oe es 


ie: for r continted ‘mining operntions : eS Roe | 
: Signature. of | cr roe eta esile ' 
‘The foregoing. application. was. signed ie ie ees 


Hee Hae SH mn ne ne a en Se ees err 


7 of _- ee pe eee ---- su 2+, the applicant therein, in the presence = 


> of the: undersigned, who; at siiskb-_2 request: and im vel 
- (His or their.) “(His or their.) > 


ee an presence and-in:the presence of each other, have subscribed. our Dames - a 
7 as. witnesses to the execution thereof. ‘ 


3 Dated this 22222 day 0 of os 19: “iat Neuere a. 
ey Territory. of. Alaska, ee ee a nee re rs 
Name ___- Bacteseetenala 1 "Residence: 25 iae8i seed ath — 


| aie ee ee oe: oo ae - 


THE NEWANA ‘ BIELD, ae Se eats Ae Hu tae Lie 


a Coa itopogtaphic- and gibdiacional: township : survey. ee 


- been made of the Nenana field, and a. folio containing photolitho- -_ : 
_ graphic copies of.the approved township plats of such surveys :may. 


abe. procured. on» Pe bplicanon a: the Superintendent OF -Doemnents, 


— Washington; 1 D. Gs for. $l. 


- COAL. PROSPE TING PERMITS. 


“As ae act. of. October. 20, - 1914. (38. Stati. TAL). ee pe: 98), a 7 | 


- Eee no provision for. prospecting permits .(which.:are. to be.dis: 


re tinguished: from mining permits, ‘see p.:121),it was, March 4,’ ee : 


| a amended: as follows: (40: Stat. 1363); ‘by adding: to section ed: . 


“And provided further, That. where prospecting: or exploratory” work is’ “neces. 


. of of the land in ‘his pent. 
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- March 80, 1921, the following regulations (Girealar No. 4, $1 . 


: Ek Dz. “BO) were. issued, relating to the: act: of March: 4,.1921:, 


Ho Character of lands Permits. ‘may. be. issued to- prospect. ihelaiined a ee, 


rae developed areas in Alaska where. prospecting or:exploratory:. WOrk: is necessary i 


--*-to determine. the existence or workability: of. the. coal. deposits. » fe Rae 
2 Lo: whom: permits: may: issue.—Permits may.be issued. to ‘any: person “above tg: Mage te 
 thesage of 21 years who. is‘a: citizen of the: United: States,. or to -any.-association. ». ~~ 
'. of such persons,: or to: any. corporation. or: ‘municipality: organized under. the. laws. 


OF: the United States or any State or. Territory: thereof, provided that a majority. . 


_ of the stock of such. ror peravion shall. at: all times. be: owned: and held by citizens, be oe 


of the. United. States. . - 
3. Area——Permits. may: be. issued for tracts of not. exceeding 2, 560, acres ‘of 


ia contiguous: lands im réasonably:compact. form: 


4, Rights -conferred:—A:. permit. will: entitle. the rote to. ihe exclusive 


= right to prospect for. coal: on: the: land. described therein. ‘In. the exercise. of.this  - on 


ze zy coal: as may: be necessary. in: order -to. determine the: workability and commercial 


- value: ‘of: the coal:deposits:in the: land: 


n AE Application : for permit. —applications.. for. permits: ‘shail. be: filed | in. the ee he 
- proper ‘district:land office; and :after due. notice. thereof on the records, for- - 
-. warded: to: the Geueral Land Office with report. of:status-of the:land affected. . 
No specific form of application is:required and-.no: blanks. wall, be. furnished, Sk 
~ but it should cover in: substance: the. somone: points: oe a 


(a) Applicant’s name:and address. - 


~- = (6) Proof of. citizenship, and: ‘qualification as to. stock ; ownership. it. a “cor- s ae 
‘poration. 


“Cey ‘Description of: land. for which’ a permit is. desired, by. legal. cihaesionss 


if-surveyed, and: by: metes and bounds: and: such other. description .as.-will-iden- es. 


. tifytthe land; ‘if: unsurveyed.:..If: unsurveyed, a survey - sufficient. to. identity 


_ more’ fully:and: Segregate the: land: ‘may be required before: permit ; ‘is. granted. Se cy, 

-.. ".¢d@)- Condition’: of “coal: oecurrences; so. far’ as . determined,. description : of Ee ee 

4 workings: -and:outcrops: of. ‘coal: beds;.-if -any,, and: reason. ‘why the. land. As. be- on 
- lieved’ to offer a favorable: field. for:-prospecting: for coal. E oe 


(Ce): Detailed: plan::and' method - of .conducting prospecting. or olen 


, operations: on: the land,-estimated: cost..of. carrying. out such .proposed pros: . - 7. 
' pecting . operations,:; and: the: diligence: with. ‘Which. such: operations. wills, eae ne 


prosecuted. 


be oi FY: A prief. _sttitement: of: ‘afplicatit’s § experience. 4 in. coal-mining: operations. if ; | i es ft 
any,? together:: with. one. or more: references: as: to his ‘reputation and. business Fey. . Bee 
Standing. — Se 
“2 The. application: must’ be: under oath of. the applicant. or. his attorney in fact, pn hag 
or or, = a corporation, of one of. its officers theretofore duly. authorized. 


the ‘lands’ ‘subject thereto, ‘a’ ‘permit “will: "be ‘issued, ‘of. which the ‘district land oe 


; . vs Obie w will be. pune oo, Mee Me in. ‘Substantially: the following» form: 


_U.§. Land Office Poa a ps 


Serial: No. wien nn os 


te ‘Unaenp: Siamns: OF Ammnica, 
| DEEAEMEN 0 OF. THE See: 


-00AL, PROSPECTING PERMIT. ads ; 


“now all: mén’ a ‘dese: presents,:'That the Recetas of the. interior, aides “- 


~— ak by virtue of section-3,-as amended March: 4, 1921. (41 Stat. 1363), of the 


‘net of Congress:entitled:‘‘An.act to provide. for ‘the leasing: of. coal: Jands‘in-the 
- Territory of Alaska, and. for other purposes,” approved: October 20; 1914. (88 


Stati: 741), has granted, and ‘does -hereby: grant, a: permit :to..: 








: ; of - 


-theexclusivé: right’ for.a:period-of four years. from: date. hereof to. “prospect: for - 


coal: the following: described : Jands::. 
‘the. ‘provisions : Of “said. act,. and’ upon’: the following. express. conditions, to. wit: 





-but. for no. other -purpose,. under. . 


-1:To begin: prospecting ‘work within 90 days from. date. hereof and to dili- 


es “gently. prosecute the same during the period:.of such’ ‘permit in: accordance with |. : 


the following: ON i aa tegen eee go eee enn 


i a i ag a a a ar a em mee mete Ny a i a 


ue 106s - | "DECISIONS. ‘RELATING TO THE PUBLIC LANDS. oe Sis: . 


| 2, TT}. remove from said pre emises only such: coal. or other material as. may ‘be 
necessary to prospecting work,.and to keep a record. of all coal mined and dis- 


-- posed of, payment of a royalty thereon of 10 cents per ton‘of 2,000 pounds to - 
= be made to. the receiver of the district.:land: office not later than during the 
calendar month: succeeding that during: which such coal -was disposed of. : fies 

3. To afford all-facilities for inspection -of the prospecting work::on behalf ae 
of the Secretary of the Interior, and to make report on demand of all. matters. o 


pertaining to the character, progress, and results of such work. 


4, To observe such ‘conditions: as to‘the use and occupancy of the surface ot spn 


the land-as provided ‘by ‘law, in case any of said lands may -be entered: or. pat- 


ented’ with a reservation of the coal deposits to the United: States. 


‘Expressly - reserving to. the Secretary of the Interior the: right to— permit 
for: joint or several use ‘such easements or rights of way upon, through, or in. 


the land embraced herein a8 may be necessary or appropriate: to ‘the. working of. ~ 


. the same, or-of other lands containing the deposits. described -in said act, and. ~ 
the treatment: and shipment of the products thereof by or: under: ‘auhority. of — 


_ the Government, ‘its lessees, or permittees, and for other public purposes; also 
reserving to the United States the-right. to lease, sell, or otherwise dispose: of. *. 


_ the surface of said lands under laws hereafter enacted in so far as said surface | 


is not necessary for the use of. the. permittee in prospecting hereunder,. and 
further reserving the right and: ‘authority to cancel this. instrument. for failure 


of the. permittee to comply with any of the conditions hereof, after 30 days’ ae: 


~ potice ofthe reasons for such’ cancellation: : 


_ Valid existing rights acquired ‘prior: hereto: on the lands described herein will 7 

: not be adversely atected: hereby. ae :, ae 
a Dated this cheek em Sc of cece come 192... te 

San ae te Pip dn ekn oe Se Ess Fenn 7 the Interior, 
“t Tenies: ‘to perntitess: ok. qualified ee en who ‘has: shown, within the — 

parind of the permit, that the land included ‘therein contains ‘coal in commercial 


. ' ‘quantities, will be entitled to a lease for such’land, or part. thereof as the -per- — | 


a mittee may desire, upon: due. application and publication of notice thereof. The 


-.° application for lease should be ‘filed’ in the proper district land office before ex-. - 


_-. pirationof the period of the permit. . An application for: lease. under this sec; 

_ tion should describe the land desired, and set forth fully and in detail the extent . - 
~-and mode of occurrence of the coal deposits: as. disclosed by the- ‘prospecting | 

work performed under. the permit. Such leases: will be granted, without .com-. — 


petitive bidding, on rents and royalties to be fixed by the Secretary of the In; _ : 
terior, and otherwise substantially in the form of lease ‘provided | in regulations 
eovereine coal land leases in Alaska, approved May 18, ee (45. L. Ds ‘118. mee a 


“AGRICULTURAL ENTRIES ON MINERAL LANDS, | 
oT the-act’ of March 8, 1922 (42. Stat. 415), provision was rae 2 


. for homestead entries. on coal, oil, and ‘gas lands m the Territory. of | _ 


: << Alaska. July 81, 1922, the following instructions Lae No. 842, at 
a 49 L. D., , 196). were issued under the act: " 


1. Scope of the act. —The act provides that, upon the Gireastyad. ueiihdmiwa 4 


“ “public lands in the Territory of Alaska, ‘homestead claims may be initiated by -. 
actual settlers on. public. lands’ which: are known to contain workable coal, oil, : Ss 
or gas deposits, or which may be, in fact, valuable for the coal, oil, or £as con-— 


tained therein. ‘Thus, by the: class: last named, provision is made for cases in 


which. land is not ‘at the date of the initiation’ of the claim thereto actually _. 


known to contain workable coal,-oil, or gas deposits, but’ in: which. it becomes ~_ 


q known, ‘during the interval between the initiation of the claim. and. its: com-- 
a pletion, that. the Jand is, in: fact, valuable for the. coal, oil, OF. gas. contained 


ay therein. | 


—6<dAt also provides that homectend claims so initiated may: be perfected. mmnider? 


. the appropriate public land laws and that, upon ‘satisfactory. proof of full com- 


-‘pliance with thesé laws, the claimant shall be ‘entitled'to patent to the lands 


= ae entered. by him, which. patent shall contain a reservation to the United- States et 
- of all the coal, oil,-or gas in the land er voeetner with: ‘the. ae to. 


prospect. for, mine, , and. remove the same. 





ot 


ae oo "DECISIONS. RELATING TO ‘THE PUBLIC LANDS, 8% 


| ‘The. act constitutes, therefore, an: extension. to ‘the Territory. of. ‘Alaska. of. os 
the principles ofthe surface homestead acts already in force.in the publicland: 
- States, namely, the acts of March. 8, 1909 AS. Stat. eae June 22, 1910. BS oa Me es 


— 588), and July 17, 1914 (38. Stat, 509). 


(2) Homestead: applications. i Aepuieatigusé to: wide. Tomes “entry: for. 


; ~ land embraced in a coal, oil, or gas prospecting. permit or lease should be-sus- ©. 
pended: and forwarded. to the General: Land Office for considera WON: and in- eo 


-Structions. 


Applications: to. ake. homestead entry for land. classified: as or “Tnniown. to. Be 4 


7 valuable. for coal, oil; .or. Bas, must | have : written, stamped, or. printed: een ae 
their face the: following: | | 


-.“ Application made in accordance with atid. abject to. the - provisions and . 


reservations of the act of March 8, 1922: (42 Stat. 415)... - 
_ Like notations. will be made by..registers .upon. the. face of the notices. ‘of. 
allowance issued on. applications filed under this..act. . If, prior. to the date of . 
_~ the’ filing: of the homestead application, the land. was: ‘embraced. in a-prospecting | 
-permit, or. Tease, the notice. of. allowance should ‘contain: substantially. ie | 


. following: 


The records: of this. office show. that ‘Chere. insert the: name. of bormittee or 


ste lessee) has-been . granted a “prospecting permit (or lease, as the case may be) 


_affecting the (here insert description of land), and has.the right. to:occupy so. 


“much of: the surface thereof as may be required for all.purposes reasonably ~ 
‘incident.to prospecting for and;the removal of the: coal. (or drilling for and the — 


; 7 extraction of the oil. and gas, as the. case. may - be)... without. liability to the’ 
-. homestead entryman for resulting: damages to his crops and improvements.” eee 


8. Final certificates - cand... patents.— inal. certificates issued . to homestead 

claimants. under. this — act will contain. the. following: Drovision; Which | ‘you. will 

cause to be written or. stamped thereon: .- 

a “ Patent will contain provisions, : reservations, ‘conditions and limitations of. 

- the act of March. 8, 1922 (42 Stat. 415).” - 
~~ There will be. incorporated in patents issued to homestead claimants ‘under 


— this. act the following: . 


Pe ee “Excepting and reserving, however, to the United States all the coal, oil, 2 
or. gas in. the lands so patented, and to: it: ‘or persons. authorized by it, the right 


— to prospect for, mine, and remove such’ deposits from the same upon complianice 


with the conditions and, subject. tone provisions and. limitations of the act. of 


- March’ 8, 1922 (42 Stat. 415).” | rap" 
a | otations of records. ee the acceptance by you. of any ‘filing under this 


oe on the margin of the s towhabitp: ‘plat: if any, giving the deseription of the tae A 
es in which. the deposits have been reserved. 


5! Soldiers’ additional homesteads —_The final proviso: ‘to the act ‘excliides all 
the lands in’ Alaska withdrawn, classifiéd or ‘valuable' for coal, oil, or. gas, from. 


entry or disposition by: means of the location: of rights under section 2306, ~ < 


~ Revised Statutes, commonly. known as soldiers’ additional homestead entries... . 
- .§ Disposal. of mineral deposiis. —Section 2 of the act ‘provides that, upon 


satisfactory proof of full compliance with the provisions of the laws: under ~— ‘ 


which entry..was.made-and. with.the. provisions of the. act itself, the. homestead. - 


' claimant shall be entitled to a patent to thé land-entered by him, which patent : 


-. Shall econtain.a reservation to the: United States of.all the coal, ‘oil, and ‘gas in 


the land so patented, together with the right’ to prospect for, mine, and remove — 


the same;.and‘that the coal, oil,-and gas deposits ‘so. reserved shall be subject 


. to disposal py the United States in accordance with the ‘provisions: of the laws 
‘applicable: to: coal, oil; or gas deposits, or coal, oil, or gas. Jands in Alaska, in 


‘force at the time of such disposal. It: also: provides ‘that: any person qualified . _ - 


to acquire ‘coal, oil, ‘or gas deposits, or the right! to mine, and remove the coal; — 
or to drill for, and remove the oil, or gas, under:the laws of the United States, -. 


shall ‘have the right at.all times to enter upon the lands.as provided by this act — 


for the purpose of prospecting : for coal, oil, or -gas:upon: the approval,: by the 


-. Secretary of the Interior, of a bond or: undertaking to be filed with him as. - 
security for the payment of all the. damages to the crops and improvements on 


 guch lands by reason of: such prospecting ; : and:that any person who has acquired’ — 


-, from the United States coal,-oil,-or‘gas deposits in: any ‘such land'or the right = __ 
to mine, drill for, ‘or remove the sdme,; may:reenter and: occupy so'much of ‘the 
ates  Hereor as. may: be: on ‘tor: all” purpores easiness incident to the . e 
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- cm and’ ‘ temoval’ of the’ coal; ‘oil, or: “gas ‘theretroni, and: ‘mine, ‘and: ‘remove oi 
the coal, ‘or drill for, and remove. the ‘oil or gas" upon: ‘payment. of the’ damages | 
caused: ther eby to ‘the ‘owner thereof, or: upon giving a good ‘and - sufficient bond’: 


; or: undertaking, in:an action. instituted In: ‘any competent. court: to ascertain and. - 


fix the said damages.. - 
There -is no: provision: ‘under the: law for. prospecting: prior: to the actual 


hs ‘issuance ofa permit ‘therefor; 


‘T. Permittees?’ bonds. _Provisioti Me. ‘made: hy the act. of. March. 4, 1921. (41 


a Stat. 1863), for coal prospecting permits in Aluska, and by the act. of: Febru-. 


ary -25;°.1920: (41: -Stat: 437), for oif prospecting’ permits: .:--In:order:. lawfully 
to: mine, remove, or’ drill for the’ ‘eoal,. oil, or gas‘affected | by. this act, the: per- 
mittee -must file a waiver from, or a ‘consent of the -homestead::claimant, :or. 
‘there must: be: presented to and be: approved: by’ the: Secretary of the Interior | 
a bond or undertaking for the payment.of all: damages to the crops: and | im-. 
provements ‘on the lands’ prospected,: ‘caused by: the: prospecting.. ; = 

8. Form of: permittee’ s. bond. —There' must’ be filed with such bond. or: ander: 
taking evidence ‘of service of ‘a copy: thereof’ upon :the homestead claimant. : “The. 
bond ‘must be-executed: by the prospector as: principal with’ two competent int . 
dividual sureties, or a corporate surety which has. complied with the provisions 
of. the act of: ‘August 13, 1894° (28 Stat. . 279); as amended by the act ‘of: March 


hae 23, 1910° (36° Stat. 241); in the sum of $1,000.’ Hxcept* in the case’ of a” ‘bond | 


- given'by a> ‘qualified: corporate: surety there’ must‘ be filed: therewith: affidavits : 
of justification by’.the‘sureties ° and a. certificate by'a judge or clerk: of: a court 


'. of record,’a: ‘United States district attoriiey, a United’ States’ commissioner, or | 


a postmaster ¢ as to. the identity, Signatures, ‘and financial competency: of the. sut e- at 


ties. ica: 
This’ ‘bond or ‘aridertaking: may. be filed as a aties of expedition ‘at thé time " 
- of.the filing by the minéral claimant of his application for a permit'or the filing 
may be deferr ed. until formal notice of the’ necessity therefor shall be received 


_ from this office. (Forms of bonds ‘which should ‘be -utilized are appended. ) 


-- <9. Lessees’ . bonds -—There is no provision fot. thie presentation ‘to this’ office 
of bonds executed to or for homestead claimants by lessees or. by~persons who - 
_ have. acquired from the. United States coal, oil, or gas” deposits or. ‘the ‘right 
to mine, drill. for,’ or’.remove the Same. In. ‘such’ eases bonds are, to be ar- 


: ie ranged for in an. action. instituted. in any. competent. court to. ascertain and fix : 


the. damages suffered... : 

~~ 10. # omestead claimant's limited right to ‘make. use of the ‘coal ‘deposits. as 
_ The homestead. claimant under this act. may, at any. time prior to the. disposal. 

by the. United. States of the coal’ ‘deposits-on his claim, make use of, them “for ” 
his domestic. purposes: and.this may be done without the filing of. any. application 

~ therefor. - This: privilege. does. not, however, authorize the . mining. of. the. coal 
: deposits for the purpose. ‘of barter or sale... 

ee Supplementary, circulars.—The general. regulations. and. ‘procedure under | 
: the. various. classes of public land. filings, affected by this: act. are contained: and - 


oe may be. referred, to in the specific. circulars relating ' to: those. filings .. 


> [Public No. ‘16542 Stat: 415.1 ° te 
e eek 1H. Re 8842.) ES Mo pr eae 
AN ACT. 7 provide’ for  agilouttural entries on’ “eval ‘lands in: “Alaska: 


Be ‘ie. enacted by the: Senate. and: House’ of. Representatives - of. ‘the Untied 
States of America in. Congress, assembled, That.from and after. ithe passage of 
this act homestead:claims:may ‘be. initiated. by jactual: settlers:on: public lands 
of. the United States: in’ Alaska: known--to. contain -workable: coal, oil, or: gas. 
deposits, or that. may: be valuable -for the. coal, oil, or gas contained ther ein; and 
which are: not otherwise reserved.or: withdrawn, whenever such: claim shall be 


' . initiated: with a view .of- obtaining: or passing: title with-:a. reservation. to, the 


- United. States’ of the :coal, ‘oil, or gas; in such lands, and -of .the right: to :prospect 


He for,:mine; and: remove :the same;:and any. settler. who has initiated:a homestead 


~elaim:in. good: faith';on lands: containing -workable ‘deposits: of. coal, -oil,.-or: gas, - 


he, or that mney De: ‘valuable for the: coal, oil, or:.gas: contained: therein, may: perfect 


2g Anat shall. receive the limited. patent. provided, for. in: ‘this act: -Provided, ‘how- - 


ever, That. should. it be discovered at: any.time:prior to. the:issuance ofa final — 
- certificate: on .any. claim: initiated for. unreserved lands. in-Alaska:that: the, lands 


are. coal; oil,;:or gas:in-character;, the: patent: issued. On: “such entry. shall contain 


7 ie ‘the. reservation required ue this act. 


fy 
Ae 


: Src. 2: ‘That upon: ‘gatistactory proof of: full ‘usralianee ‘with the: provisions | 
of the laws under which the entry ‘is. made and:of this act the entrymar shall ~ . 
be éntitled toa patent to -the lands entered by him, which patent’ shall‘contain 


a reservation to the: United States ofall the’ coal, oil; or gas in the land -so 


patented, together: with: the right’ to ‘prospect for, mine,-and remove the same. = 
‘The coal; oil, or gas deposits so reserved shall be: subject to disposal::by the 


‘United States in. accordance with the- provisions of the laws applicable-to coal, 
oil, or gas deposits or ‘coal, ‘oil, or gas lands in Alaska in force at the time 


of such disposal.. Any person ‘qualified to acquire ‘eoal, oil; or gas deposits, 7 
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or the right to mine and. remove the coal or to drill for and remove the oil or 


gas under the laws of the United States, shall have the right at all times to 


_ enter upon the lands entered or patented, as provided by the provisions of this. 


act, for the purpose of prospecting for: coal, oil, or gas therein, upon the ap- 


proval by the Secretary of the Interior of a bond or undertaking to be filed with . 


him as security for the payment of all damages to the crops and improvements 


on such: lands. by reason of such prospecting. . Any person who has acquired 


from. the United States the coal, oil, or gas deposits in any such land, or 
the right to mine, ‘drill for, or remove the same, may. reenter and occupy so 
- much :of the-surface ‘thereof as may be required for all purposes reasonably 


incident to the mining and removal of the coal, oil, or gas therefrom, and mine ~ 


.- and:remove.the‘eoal or drill for:and: remove- the. oil or: gas upon payment:of the ~ 
damages caused thereby to the owner thereof, or. upon giving a good.and suffi- 
-.. eient bond or. undertaking in an action instituted in any competent:.court to” o.. 
-.* aseertain and fix said damages: Provided, That the owner. under such limited = — 
-. patent shall have the right to-mine the coal for:use on the land for: domestic: a 
~ purposes at any time prior to the disposal by the United States.of the coal =. 
. deposits: Provided further, That nothing in this act. shall be’ construed. as au- > 


‘thorizing the exploration upon. or entry of any coal deposits withdrawn ‘from 


- guch -exploration and purchase: And provided further, That nothing : herein . 
~~ eontained shall-be held or construed to authorize:the entry or disposition, under 

--. geetion, 2306, United: States Revised Statutes, or under acts amendatory thereof | 
~- or supplemental thereto, of witrawn. or classified coal,. oil, or, ‘gas lands or : 


of lands valuable for coal, oil, or gas. 
Approved: March 8, 1922. . 


= “Coat ‘Prospector’s Bond. 
-qHoea ‘approved July 31, 1922.) . 


“(Under the acts of ‘March. As 1921. (41, Stat. 1863); and March 8, 1922 2 i, 


Stat. 415). yo 
DEPARTMENT oF THE INTERIOR. . 


"Gs ee thes a Sg aSihaaas am ‘GENERAL: LAND. OFFICE. 


_Know. all men i these presents: That 1 (oe eis re ie are ee ee of 


a a ciiiven. (or. citizens), .of the United. States, as principal (or 


principals), and |. Ae en aes eo aan ee HOD? sere Secs cote ms as surety (or. . 
_ sureties) are held ‘and firmly bound ‘unto ‘the present ‘surface owner or claimant 


of the. hereinafter-described: Jands, “his heirs, executors, administrators, and 
assigns, in the sum of one thousand dollars ($1,000). lawful money of the: United 
States, for the payment of which, well and truly to be made, we bind ourselves, 
our heirs, executors,. administrators, and assigns, and each and every one of us 
and them, jointly and severally, firmly. by. these presents. 

Signed ‘with our hands and sealed with our ‘seals ‘this pete ae day of 
Pe ei ae eee Pe eS , 192_... ;. ee - 

The condition of ‘this obligation is ‘gueke that— 

Whereas the principal (or principals) above named __--"~ = We 


is (or are). desirous of entering upon. the following-deseribed 1 land, to wit: A eaten 


an i tn rt ne 


-. in the _._-7__-_.-_ land district, _.---------_ for the purpose of Senet - 
-. for coal. thereon : ‘under the provisions’ of the acts: of, March 4, (1921 (41. Stat. 
~~ 1868), ‘and March. 8, 1922 (42, Stat. 415); and” 


= Whereas: the said land has. been. disposed . of, or. is subject to ‘disposition: ‘with aa" | 


al reservation of. the. coal therein: to ‘the United States with the right to pros- .- ; 
pect for, mine, and remove the. same, pursuant to ‘the said act of ee 4, 19215 bs 


ee °24-_-vor, 50—9 
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: Now, therefore, if the said principal (or principals), surety fot sureties) , or 
. any of them, or their heirs, executors, administrators, or assigns, or any of — 
them, upon demand, shall make good and: sufficient recompense, satisfaction, ~ 


and payment unto the lawful surface owner or claimant of said land, his heirs, — 


executors, administrators; or assigns, for all damages to the crops and im- 

- provements on the said land as. the said claimant, his. heirs, executors, . ad- 

ministrators, or assigns, shall suffer or sustain by reason of the said prospect-_ 

ing for coal on the said land, then this obligation shall be null and wei 

a the same anal remain in. full: force and effect. - 4 , 
: | ~~ (Principal. , 


ee AD ee ee PS een a rena . 


(Besidence. d. 


= Ms (Residence) 


oe a Sure) 


ee ee he Oe en OE Ge Ye 


_ (Residence. ). 


Signed and. ‘Bealed in the presence of, and witnessed by, the undersigned : 
eS 7 , Sale! : 
ONPG. fees a Ne ; a 
| Residence_____------------—— : 
Natie2 24. oe ee 
- Residence____--_----.-------- se ed : 
a Any er aha insertion, or mutilation. must he. certified to as made before 


| signing. oe eer 
“Approved and t accepted ——————————-———+ 192... : 
. ".. Secretary of the Interior. — 
Oil Prospector’s Bond. . 
‘[¥orm approved July 31, 1922.) 


_ (Dnaer the act of February 25, 1920 (41 Stat. 487) and March 8, 1922 (42 
| "Stat. 415).) oo a 


Dipanmcenr OF THE Inrenton, 
‘GENERAL LAND OFFICE. 


“Rnow . all men by these presents: That I (or: we) RR ae eee een 


| of 2-2 uw-u., a citizen (or citizens) of the United States, as principal (or 
' principals), and-..--.—----_._-___---~- Os 22 Sats ae , aS surety (or sureties),. 


are held and firmly bound unto the United States, . for the use and benefit 
of the United States, and of any entryman or owner of any of the herein- 
after-described lands, in the sum of one thousand dollars ($1,000) lawful money 
of the United States, for. the payment of which, well and truly to be made, 
we bind ourselves, our heirs, administrators, and assigns; and each and every 
one of us and them, jointly and severally, firmly by these presents. — | 
; “Signed with our hands and sealed | with | our Seals this” eeecere ae day of 
hat ee oe tee 192_. ; | 

The condition of the obligation. is such that . ee 

- Whereas the principal (or principals) above mamed 22222) _. 


‘is (or are) desirous of entering upon the following-described land, to wit: oer 


a an et ee er nee ee a ee 


in the oe land district, _-___.._. for the purpose of prospecting | 
for, arilline for sed removing the oil and gas thereon under the ‘provisions of - 


‘the acts of February 25, 1920. (41 Stat. 487), and March 8, 1922 (42 Stat. 415), 


on condition that he or they. shall (@) ‘promptly repair, so far as possible, any 
damage to the oil strata or deposits resulting from. improper methods of op- 
eration, and (0) reimburse any entryman or owner of any ‘portion of the 

said lands heretofore entered with a reservation of the oil and gas deposits 
.to the United States, made pupae to. the ‘said act of March 8, ene, for any 
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damage to the crops and sinproveiaute of are entryman ‘or owner resulting 

from drilling or other prospecting operations, and —= | 
- Whereas the said land has been disposed of, or is subject ‘to disposition, 

with a reservation of the oil and gas. therein to the United States with the right © 

to prospect for, ‘drill for, and remove. the same, pursuant to the said act of 

March 8, 1922; 

.. Now, therefore, if the said principal (or principales surety (or suretinsy: 


or. their heirs, executors, administrators, or assigns, or’ any of them, shall” . 
promptly and. in-all respects comply with the said conditions, then the above. | 


obligation shall be void and of no effect; otherwise the same shall remain in — 
full force > and effect. | = ; ee 
; a - 


(Residence. yo 


res 8 oe a 
gah he weap taney pe __ (Besidence.) oe Ss oe, 
Sr rn me ~ (Surety.) many oo 


at ee a cies ee es ies eh ev oe eo cel 


(Residence. }- 


; Signed and sealed in the presence of, uid witnessed by, the undersigned; | 
Witnesses : | 


3 ace erasure, insertion, or “utilation must be certified to. as made before 
-gigning. . a or 
_ Approved and aceepted ——————— 192... 2 


a ee a ee a Se a ge ee ee ee ee et ee mi oO 


| Seer etary of the Interior. 


ee 





ENTRIES on LANDS VALUABLE FOR. HYDROELECTRIC POWER 
Ma a gm cade : 


ae 24 of the. ant of Bt une 10, 1920 (at rae - 1088), roads as 
follows: - 


Sec. 24. That any lands of he United States included in any proposed aaaieel fr 


under the provisions of this act shall from the date of the filing of application . -— 


therefore be reserved from entry, location, or other. disposal under the laws of - 
the United States until otherwise directed by the commission or by Congress. | 


- Notice that such. application has been made, together with the date of filing — ‘ 


thereof and a description of the lands of the United States affected thereby, 
shall be filed in the local land office for the district. in which such lands are 
‘located. Whenever the commission shall determine that the: value of any. lands 
of the. United States so applied‘ for, or heretofore or hereafter reserved or 
classified as power sites, will not be injured or destroyed for the purpose of 


| “power development by location, entry, or selection under the public-land laws, 


the Secretary of the Interior, upon notice of such a determination, shall declare | 
such lands open to location, entry, or selection, subject to and with a reserva-. - 
tion of the right of the United States or its permittees or licensees to enter 
upon, occupy, and use any part or all of said lands necessary, in the judgment | 
of the commission, for the purpose: of this act, which right shall.be expressly 


ie reserved in every patent issued for such lands; ‘and no.¢claim or right to compen- - _ 


‘sation shall. accrue from the occupation or use of any of said lands for said 


purposes. The United States or any. licensee for any such lands hereunder may — . 


- enter thereupon for the purposes of this act, upon payment of any damages to 
_. Crops, buildings, or other improvements caused. thereby to the owner thereof, . 

_or upon giving a good and. sufficient bond to the United States for the use. and 
benefit of the owner to. secure the payment of such damages as may be de-_ 
termined and fixed in an action brought upon the bond in a court: of competent | 


‘jurisdiction, said bond to be in the form prescribed by the commission: Pro- . — 


vided, That. locations, eae selections, or lings BeECHOLOre: made for lands. 
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reserved as ean sites, or in. connection with water-power aes ciopmene 


-. or electrical transmission may proceed to approval or patent under. and cua 
: ‘to the limitations and. conditions. in this section. contained, | 


: Action will be taken by the General Land Office on Ioeations 
entries, selections, and filings made prior to J une 10, 1920, the date 
of the approval of the Federal water. DONE act; In accordance with 
% the proviso to said section 24. 
Applications of any sort filed subsequent to Ju une 2 10, 1920, locking. 
toward the acquisition of title to public or reser ‘ved. jands within. or 


in conflict with power projects under this aet, or which shall have 


been “reserved or classified as power sites,” will be governed by the 


; | following rules: 


1. Any: application filed subsequent. to June 10, 1920, abnch: 1s 
| -wholly i in. conflict with lands reserved or classified as power sites, or 
~~ covered by a power: application under this act, will be rejectens sub- 
ject to appeal, except—- 7 
(a) A homestead application. predicated upon ‘settlement prior to 


the reservation, classification, or filing of the power application, and 


accompanied by corroborated affidavit of such prior settlement, ‘which | 
will be considered on its merits. - 

(6) Any application which, were it not for the reservation, classi- 7 
fication, or power application, would be allowable, wherein claim is 


made, by way of corroborated affidavit, that applicant has acquired | 


equitable rights antedating the withdrawal. Sueh: appAeeon will | 
be considered on its merits. — | 
_ 9, Where any such application is only partially in ‘conflict. with : 
lands reserved or classified as power sites, it will be allowed only as 
to the subdivisions not in conllict. | 
8. Where: any application is presented . which. cantiiets with a 


“s power transmission line withdrawal of a strip of land crossing the — 


land applied for, it will, if otherwise regular, be allowed, but upon 


7 _ the face of the'entry papers: will be noted: the following reservation : 


Entry made subject to conditions and reservations of section 24. Federal | 


4 water power act, approved June 10,1920, in so far as transmission line with- . | 





- - drawal No. -, created ‘by Executive withdrawal of ——_——-— (or water - 


power i eaters heretofore: filed: under the act of J une 10, 1920), ne affect. | 
pane 

4, Whenever it is found necessary ti réject an application, the’ ap- 
plicant i is at. liberty to file an application for the restoration of such — 


: withdrawn lands, under the provisions of section 24-of the Federal -— 
_ cwater power act, but he ‘will not thereby gain any preference :right 


- or. ae to preferential t treatment if or_ when the lands are co " 


a re 


| GENERAL. 


| “Public. lands withdrawn. for: power purposes are not mee ‘to | 
Tease, or other disposition, other than suchas is specifically recog-— 
nized by the Federal water power act. There is no way to acquire 


preference rights, preferential treatment, : or. equitable or legal pref- | 


erence, excepting where ‘sgal or equitable. rights were: acquired be- 

fore the withdrawal of the land, and, in ‘all cases where such rights 
are claimed, careful investigation as’ to ‘the bona fides of such claims © 

7 will be made perore uiey are re recognized. — ee ae Corn 
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“While. the ‘act of ni une 25, 1910 (36 Stat. 847 ‘as emer allows < 


7 metalliferous mineral explorations and applications | based. thereon, 
~ the act of June 10,.1920, makes no exceptions. | | 
Therefore, any mineral application or location, based upon dis- 


 coveries made subsequent to June 10, 1920, which is in conflict with 
Jands reserved or classified as power- sites, will be rejected subject. es 


to i peal. 


the application singed: discovery and ickeien prior: to the date 


of. me act, it should be accommpamied by corroborated affidavit, attest- — 
ing the fact. ee Gee 

_ ° Applications for permit under the oul. leasing act of Webmiary: 25, 
1990 (41 Stat. 487), embracing lands applied for under the Fed- 


eral water power act, or reserved or classified as power sites, will be 


received and transmitted, as heretofore, to the General Land. Office, 


_ where they will be considered. on their. merits... - Sf 
Lands within. final power permits under the act of ‘February 15, i aa 
1901 (31 Stat. 790), or power transmission line permits or. approved ao,” 
rights of way, whether under said act.of February 15, 1901, or the 


act of March 4, 1911 (36: Stat. 1258), are deemed. c classified as 


valuable for power purposes,” and, whether withdrawn as power. site — . : | s 


s reserves. or not, occupy the status of withdrawn lands. - 


-“"Burther and more detailed information regarding « any of the laws 194 . . 
“s applicable to Alaska may be obtained. upon spoon to the. Com- nd 


= missioner — the General faane Office... 


Bo ae ae ommassioner., 
i | Approved: oar | 

= “Hosaer Won : 
oe - Seorctary. 


— 
: = 


Waza Srey, - Band wen < 


2 FEES FOR CARBON. ‘COPIES: OF TESTIMONY IN CONTEST ie _ 


INSTRUCTIONS OF MAY 28, 1910, 38 L De 615, ‘MODIFIED. 
| Ixsmvctos, | 
_ [Cireutar No. 904.1, 


- DerarrMenr ¢ OF THE ‘Teron el ee ee 
- GENERAL Land Orion, a | 
| Washington, DY C., Pa tegak 10, 1983. 


Ruorsmens AND See 
3 ‘Unrrep Staves Lanp Orrioss: | : 
"When the reducing of testimony to writing in a contest: case oe 


done by regularly appointed employes of your office, carbon copies © SP a 
. aay be furnished .at the rate of 5. certs per Page, irrespective of the aS 
number of words or figures thereon: | op ae 
Tf. the testimony is reduced to was by. a ice smaloved ander: ag eds 
| authority of the circular of February 15, 1909 (37'L. D., ; 448), such ar 
: clerk will be allowed to make a. charge of not exceeding 3 cents BoP - 
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* nad words for carbon copies, to be collected by him from. the 
panty to whom the same is furnished. oe 
| | 3 | Wrz Se ct res 

roa me : 

Approved; oe a os 

~ EC. Finney, 

: First Assistant Seoretary. 





a 7 _ MILLER v. LITTLE, | 
. | Decided September 11, 1928. 


On. AND. GAS Lanps—Paospacrina Punscin—HoMesteap “Ey ray—PRevurence | 
- Rieut—Conresr. . | a aaa wae 
| The preferment in the award of an etl and gas’ prospecting ‘peeniit accorded 
toa homestead. entryman by section 20 of the act of February. 25, 1920, over 
a. prior applicant for a permit under section 13 of that act, is not affected 
by a pending contest against the. entry where there is no charge that the en- 
try was made with a view to acquiring the mineral 1 deposits or in bad faith - 
- for any other purpose. . : cet eat 4 


Frnvey; First Assistant eoretarss: . 

This is an appeal by Charles M. Miller Ro the aia of the 
Commissioner of the General Land Office, dated June 14, 1923,.re-. 
jecting his application, filed on March 16, 1922, under section 13 of 
the leasing act of February 25, 1920. (41 Stat., 437 ), as to 8S. 4 SW. 4, » 
Sec. 14, E. 4 SE. 4, Sec. 15, N. NW. a en 93, T. 35 N., R. 1 W., 
M. M., ‘Great. Falls, Montana, land district, Betas: in onde with 
a ‘pba ference right. application filed by Louis E. Little, under section : 
_ 20 of said act, on March 1, 1928. | 

Little made homestead. entry. for the above ‘deasatod: land on 
March 20, 1919, and on April 4, 1923, filed consent to the amendment 
of said entry so as to reserve the Gil and gas deposits to the United 

_ States, pursuant to the act of July 17, 1914 (88 Stat., 509). This _ 
amendment was required by the Commissioner. on “March 19, 1923, 
pursuant to section 12 (c) of the leasing regulations aporoved 
_ March 11, 1920 (47 L..D., 437). Prior thereto, on March 1, 1928, 
Little had filed his application for a preference right permit. - | 
Miller points out in his appeal that application to contest Little? S 
o entry was filed on February 19, 1928, by one ‘Harry Miller, on a 
- charge that the entryman had failed to establish residence upon 
the land, or to make any improvements thereon, and that. the entry 
had been abandoned since April, 1919.. He alleges that contest: was 
allowed, a hearing had, and that said proceeding awaits decision 
by. the local officers, sad submits that adjudication of the conflict-. 
ng pom pEphoa One should Pe suspended until a final decision | 


- Lae vs “DECISIONS RELATING TO. THE. PUBLIC. LANDS. a 185 | 


is dentinal on the contest,” as the charge: made, if substantiated, - 
would determine that the entry was not. made in good faith, and : 
was not, therefore, proper grounds upon which a preference right 
to-a permit could be awarded to Little. F 
- The question to be determined is,. ther efore, whether a pending 
contest of a homestead is sufficient to prevent the issuance of a per- 
mit to prospect for. oil and. gas, under. section 20 of the leasing act, 
to the contestee, in. preferment : ‘toa prior epee for, PaCepo 
‘ing permit, filed pursuant to section 13 of said act. | 
There is no allegation: that the homestead entry was Jnade with 
a view to acquiring. the mineral deposits | or that it was made in 
bad faith for any other purpose. | The. charge: made is that the 
entry was not maintained in accordance with the law under which 
it was initiated. There is no express provision in section::20 of — 
the leasing act, which requires that an entry be maintained accord-. — 
ing to the law ‘under which it was made as a, condition precedent to 

a preference: right,. the: only requirement being that the entry be 


made in good faith. The entry. was uncanceled when the waiver aS 


was filed and the land thereupon. became oe to. disposal: under | 
_ section 20 of the leasing act. : 
The. decision of the Commissioner. is therefore affirmed. 





- _ EEFECT oF WITHDRAWAL OF ALLOWABLE APPLICATION 70, a2 
“MAKE DESERT-IAND ENTRY. 7 
at “Insmvorions. fan Lae Do. Le 7 Pe a 


| “Daca ¢ OF THE LwTertor, a 
Washington, D.@., » September 13, 1928. 2 


Tar es trsaeaen, or THE GENERAL ieee OFFICE: 


“It appears from data submitted by |you|that in at least one rr : es 


district: certain persons are segregating public land by the. filing of 
applications to make: esert-land entries, and later withdrawing the _ 
applications when purchasers for the “relinquishments” are found. 
With a view to putting an end. to such Sea the nee ad- 
ministrative ruleis adopted: ~ | | 
An allowable application £6 aaa desert- eer} sabe will be treated - 
as an entry within the meaning of the act. of September 5, 1914 | 
(38 Stat., 712), and if such an application i is withdrawn prior to its — 
aligseaniee the. applicant will be required, in connection with any sub- - 


sequent application, to make the oe required of a who i 


seek to make second desert-land entries. e 
7 7 , E. C. Pinter 
. First Assistant Seorectary. 





@. Af (\ =f eo oO ge 
“sh se Vg GA, Abana O-4 


ee 
{ es ae 
a 
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Je _ HARVARD - ve , FLEMMINGS. - | 


Decided September 418, 1928. 


ae Sr0dK-RaisiNe Homnstiap—ApyEnsn, ‘Oram —Lacmnovencnn rs Hearne Prac 
9 5 ‘TICE. 


"White ordinarily ‘the peiartnent will not inquire wuether an. “applicant un- * 4 


der section 4 of the stock-raising. homestead’ ‘act has complied with the law 
in: connection with his. original entry, yet an exception ‘will . be made in 


; } favor: of a conflicting applicant: who has; placed: valuable: Impr ovements 
—. ‘Upon the land and made allegations which, at sustained at ‘the. He : 
| Warrant cancellation thereof. feed | 7 a 


ae, Finney, First Assistant Secretary: . 


. Frank E. Harvard has. appealed eri a. ection of tthe Commis : 
sioner of. the. General Land Office dated April 24; 1928, holdmg for | 
| cancellation: as to N. 4S. 4, Sec. 26, and NE: 4 SE. 3 , Sec. 27, hisen- _ 

_ try under section 1 of the stock-raising omestendact embracing (as 
amended) SE: + SW.4, W. 4 SW. 4,.Sec. 25, S. 4, Sec. 26, SE. 4, Sec. — 
27, and NE. 4 NE. 4, Sec. 34, T. 45 N., R. 86 W., 6th P. M., Buffalo, 
Wyoming, land district. 

‘Harvard’s application to ae said anit was filed July: 26, 1920. 
| It was allowed June 6, 1921, and was held -for-canéellation to af ex- 
tent stated. for conflict. with: the application of James Flemmings, 
filed December 6, 1919, to make entry under section 4 of the. stock- 
raising Maa act for S. 4 NE. 4, SE. 4 NW. 4, N. 4S. 4, Sec. 26, 
and NE. 4.SE: 4, Sec. 27, said. township, as additional to his entry 


under seetion 9989. Revised: Statutes, made October 10, 1919, for — 


SW. 4 SW. 4, Sec. 23, NW. + NW. 4, Sec. 26, and N. 3. NE. 4, Sec. 
OT, aad Peanehia, and his tee under section 3 of Re enlarged 
honiestand act, applied for December 6, 1919, and allowed January 
10, 1922, for SE. 4 SW. 4 1 See. 98, ‘NE. 4 NW. 3 » See. 26, and 8. 4 
NE, 4, See. nae a tawnchin.« | 
_.. Flemmings’s. application. aaets ths eee “raising. hoietad act 

was not noted on the records of the local. office when filed, and Har- - 
yard’s entry. was aon in ABNOEANCS of the see of that. ap- 
_ plication.. 
Harvard: pontands: and: his. dliogutioue are. eorroneraiod that’ 


8 Flemmings left, the State of Wyoming in the spring. of 4920, and tase 


: that he never established residence. on the land entered by. him. 


Ordinarily, the Department: will not inquire whether an ‘applicant oe 
a mae section 4 of the stock-raising homestead act has complied with 

-- the law in connection with his original entry, but Harvard having» 
made improvements on the land entered by him, and having made 


allegations which, if sustained at a hearing, would warrant the can-- 
cellation of Flemmings’s entries, leaving him without any basis for 
an additional entry under section 4 of the stock-raising homestead 


_ 2 act, Harvard's entry: will not be canceled at ed time, eee ut Flemmings.. 3 . 
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will be: required to sliea cause, if any there be: within thirty ae a 


from notice, why: his pending: application . should not -be rejected. 
- After the expiration of i tame oo omnes the matter will ‘Gs 
= be further: considered. Lae : 


“GRAY | v. YIRKA, eR bpm. 


€ 3 Ay 
saci rage Rte E ee 


HUE Ban he “Decided. ‘September. 27, 1928. 


Stem Rarsine "-Honmmsteqp—Apprriowar—Tacpnovencanns—FINAt ~ Poor = 
~ CONTEST. a cou ee Rae rae Bre, | 
“Where an additional’ etey,: ‘made: under: the: stock-ralsing: nomics onde act of 


': December 29, 1916, is governed by the provisions of section 4 thereof, and. 
acceptable final proof. has been submitted on the original entry, the entry- 


man wilk:only be required-to show at time of submission of: final: proof : 


gs on. the additional . entry: the. presence of, permanent. improvements, - tending — 
- to inerease the value ‘of. the land for Soc e. Purposes, of the ‘eke 
~ OF not. less than $1.25 per acre. - 


- | Goopwry, ‘Assistant Secretary: | | | 
| - Ernest. Gray has appealed from. a decision of a ‘Commissioner 


of the General. Land Office dated. J anuary 25, 1922, dismissing his - 


contest against J ohn Yirka’s ciate entry under the stock-r raising 


. homestead act, embracing E. 4 SW. 4, W. + SE. 4, See. 30, E. 4. wd a 
NW. 4, W. 4 NE. 4, See. 31, T. 38,R. 12 E, B. HM. , Rapid City, a 


South Dakota: land district. | es 
. " Application. to make. the entry i in. Se was filed April 14, 1919. . 


: The entry was allowed April 19.1920. — Ss contest was: initiated a 2 


oF ‘ebruary 9, 1921, it being charged that— - 


os claimant. has never resided upon. his: original entry and: was: ot. residing 


< thereon at the.time. the entry. herein .was filed or allowed, but for. about, four: | 
years last past has lived at Murdo, South Dakota, where. he resides. and runs. af 

a’ butcher shop; ‘that said lands adjoin claimant’s original entry ; that: claimant ~_ 
has never-established residence on-said additional entry ‘nor improved: the sanie, 
.. nor has:he‘ ever reestablished residence on his original .entry,.but has iwholly - 


‘ ‘abandoned his. additional entry. since the date thereof, and that. suchabandon-_ 
ment is not due: to his - employment, in- the » ATINY), Navy, | or: Marine DORE: of; 
| the United States, a | S : a 
_- Entryman’ Ss answer, filed Ma 9, 1921, ‘eaauatied that he had~ 
never resided on the land involved, errr that he had. abandoned 


the land, denied that he had never vesided: upon his. original entry, e¢ me Z 


» denied: ‘that he was not residing thereon at the time he applied to 


make the entry in, question, and denied. that for four } ‘years, last past - ae 


| he had lived at Murdo, South Dakota. 


OA hearing was. had before the local officers, 7 ae by ceca Gated : a we 
April. 21,1921, recommended: the cancellation of the entry, finding — ; 


from the testimony of three witnesses produced by. contestant that 
. entryman had not lived upon his original entry since about the first — 
of. the ics 1918, was S not, Hye there at: the time he had sane to” 
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aaa the land involved, was not living there when the entry on | 


“allowed, and was not. living oe at - the time of final Brot on his ie 
original entry. 7 
_ Yirka’s original ee under section. 9989, Revised Statutes, oe 
S. 4 SE. 4, SE. 4 SW. 4, Sec. 19, and. NE. 4 NW.4 , Sec. 30, said town-. - 
ship, was made: May 12, 19138. On September 12, 1916, Yirka ap-— 
plied to make an additiortal entry under section 3 of the enlarged | 


homestead act for SE. NW. 4, N. 4 NE. 4 and SW. 4 NE. i, Sec. 
2 80, said. township. The application - was allowed March 12, 1919... 


= Final proof on the combined entries was submitted J ‘anuary- 45, 1920. 
Final certificate issued — 5, 1920, followed. by patent on n August 
2, 1920. 7 
.-. Yirka was s allowed seven years from the date of his aed ae 
| May 12, 1918—-within which to submit final proof on his combined 
‘original and first additional entries. Such proof had not been sub- 
mitted at the date he applied to make the entry in question, hence the 
entry 1s: governed. by the provisions of section 4. of the. stock-raising © 
homestead act, as amended by the act of. —— 29, 1919 (41 
Stat., 287 \— - . ; 
‘That any homestead entryman of ianda of the charasiee fereti described who 
has not submitted final proof upon his existing entry shall have the right to enter, 
subject to the provisions of this Act, such amount of lands designated for entry 
under the provisions of this Act, within a radius of twenty miles from said 
existing entry, as shall not, together with the amount embraced in his original 
entry, exceed six hundred. and forty acres, and residence upon the original 
entry shall be credited on both entries, but improvements must be made.on the’ 
additional entry equal to $1.25 for each acre thereof : Provided, That the entry- 
man shall be required to: enter all contiguous areas of the character. herein de- 
scribed open to entry prior to the entry of any noncontiguous, land. . 
| - Before Gray’ s contest was initiated, all. questions. relative to the 
| sufficiency of the final proof-on the original entry were closed, so far 
as Gray is concerned. It was improper to allow any proceeding which — 
required Yirka, after the issuance of patent, to defend such final 
proof. The contest affidavit should have been rejected as not stating - 
~-a cause of action. However, after entryman had joined issue, his ob- 
jection to the introduction of testimony, : made at the adage came 
too late. . | 
~All the facts found by’ the local officers to aes been eateblished 
at the hearing could have been admitted by entryman, and yet would — 
- not have formed a proper basis for the cancellation of the entry. 
The mere fact that final proof on the original entry, had not been 


- gubmitted when the application:to make the entry in question was filed 


- qualified Yirka to make the entry, and upon the acceptance of final 
three-year proof on the original entry Yirka was relieved of any 
further showing as to residence. : 


setae 


0! ‘a: 
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| The cortect practice may ‘be. stated. AS: follows: “Where a@-person’s 
~ additional entry is governed by the. provisions of section 4 of the 
 stock-raising homestead act, and acceptable final. proof has been sub- 
mitted on the original entry, the entryman will only be required to 
show on fina]: proof the presence of permanent improvements upon 
the land entered; tending to increase the value of the.same for stock- 
raising purposes, of the value of not less than $1.25. ‘per acre. 
It is considered proper to note’ that because of appellant’s. con- 


tentions relative to. the final proof on the original. entry, the Depart- _ 


ment ordered a field investigation. A’ special agent reported in de- 
tail and exhaustively the result of his investigation and of his inter- 
views with various witnesses. His report was accompanied by the 
affidavits of seven persons, all of whom, with one exception, alleged | 
compliance with the law by Yirka. The statements of other parties — 
_ who did not make affidavits weve related by the agent, who. recom- __ 
mended that the case be closed without any further proceedings. . The 


recommendation. was approved by the chief of field division _ and. a 


7 ‘adopted by. the Commissioner of the General Land Office. 
The dismissal 34 the contest is affirmed. ) 





RUPLE v. DE JOURNETTE (on REHEARING). 


| | Decided September 28, 1928, 


- Desert. Lanp—Asstoxmmnt—Act OF Manor 28, 1908, 


An assignment. of a desert-land entry to one who ig qualified to ‘make an 
entry of that character is not rendered invalid or ineffective ‘because he — 


holds under a. transfer from a mesne assignor ‘who: ‘is: not’ so qualified | - 


notwithstanding that. section 2.of the act of March 28, 1908, declares ‘that 
assignments. to. disqualified persons and to associations shall not be allowed 
or recognized. | ) 


DESERT LAND—ASSIGNmENT—Worps AND /PHBASES, . ; 
. The term “asssociation” usually means an unincorporated. organization com- 
| posed of a body of persons, banded together for some particular purpose, 
partaking in its Benet form and mote: of procedure of the e characteristics 
nae of @ corporation. ee oF PS aay | 
‘Desenr LAND ASSIGNMENT —ACT OF Marcu 28, 1908, | | | 
| Where a desert land entry is assigned to several individuals, ‘and hess is no. - 
- evidence to show that the assignees have formed a union or organization 
for the prosecution of some enterprise, ‘such transfer is not to be construed _ 
as an assignment to an association. within the prohibition of section 2 of 
the act of ‘March 28, 1908. 7 a 3 


| Gooowrn, Asststant Secretary: 


On September 12, 1906, the General Vand Office i in effect, Acoapted ote 


'. the final proof made by. May. Ruple under her desert- land entry, _- 
‘Salt Lake City 4960, now serialized as Vernal 02319, -made in'1902. 
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a for unsurveyed Tans: eich were: described as ee i 2, 5, 6, and: 9, 
Sec. 1, T. 4 S., BR. 24 E,, S.L.-M., on the plat heres! later. filed. — 
In 1910 the entrywoman sold, ‘assigned and quit-claimed the entry — 
to Patrick J. Whelan, Jacob Hay: and Walter Hanks for $2000; and — 
later’ Whelan conveyed “his individed :one-third “interest”. in the . 
desert-land: entry to Augustine Kendall who: in turn made:a similar 
conveyance to Thomas Ford De-Journette, to: whom: Hanks and: Hay 


* also conveyed. their interests under the. entry.» 


After the filing of the township plat, De J ournette: filed: an ‘appli: 
cation for the adjustment: of the entry,-and asked that. he be recog- 
nized as thé present assignee’ thereof and receive final ‘certificate. . 
and patent. On August 8, 1919; one Lilly: Ruple filed: a -protest 
- against allowance of. that: application. The protest was rejected-by : 


the General Land Office decision. of June 13, 1991, which’ ‘adjusted : 


- - the entry. That decision was. affirmed: by the departmental decision 
of J anuary 16, 1922, containing the statement that—. Bigeye 


 ‘Itis urged that the intermediate assignees ‘of May Ruple’ g interest were e not - 


- qualified . to make desert-land entry nor. qualified as assignees” ‘of a désert-land: - 


entry; May Ruple’s. interest was: assigned: ‘after proof... It -has. not ‘been. de- | 
termined - that the intermediate assignees . were not qualified, nor is it con- 


trolling in this case. There is no fault found with the qualifications of the 
| present. holder and claimant, and the- intermediate assignees. were : sufficient as. — 
” channels through - which the coleman interest passed ‘to “Ded ournette. = 


j (See 42 L. D., 90.) . ee we ft ty, Se i et ee Boe | 
That decision was ainda i: in. wh ental of a motion. aan a 
’ rehearing on. October 9, 1922, and on ‘December 8, 1922, Lilly Ruple , 
- filed:a further. protest. charging: that Ded parnetis was not’ qualified — 
‘to take an assignment of. the entry because. he had already e entered 
other lands under the desert-land laws. : a 
On February 21, 1923, DeJournette filed svidence: isiténded: to. 


a - show that. he is qualified to-make a second desert entry and by 


its decision of April 25, 1923, the General Land: Office found that 


he was qualified as euch: and ‘recognized him as a proper assignee 


under the May. Ruple entry here in question. - | 
In appealing from that decision, counsel ‘for Lilly. Ruple made 

_ strenuous contentions in his. 24 assignments of. error in which he ° 

_ urged, in effect, that May Ruple’s. Besienment to Whelan, Hanks. and 

-\Hay was.an attempted transfer to an.‘ “ association ” such as is pro- 


3 scribed by ‘section 2, act March 28, 1908 (35. Stat., 52), which de- 


‘clares that assignments of desert ‘entriés to persons: ‘who -are not ~ 
qualified to make such entries, or “to or for the: benefit of any 

corporation or association shall not be authorized.or recognized.” > 
- ° In declining to sustain. that appeal -and. affirming the General : 
- Land Office decision, this ea aes said in its decision, of pata cus 


ets 16, 1928, that it— 
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: has. not ‘determined whether or not ‘Whelan, Hay, and Hanks were an associa- 


ps) ME 


7 tion,. or whether. they were qualified to. take. the entry as. assignees. The — 2% 


es 


= ‘inquiry, into it” since it is not necessary toa. . disposition of the ease. “The a aie 
: determination’ of. those facts is ‘not now: ‘before the: ‘Department ‘and: is not = 
properly in issue. The: question now ‘before. the Department. relates. only to: 
the. present’ claimant who. rare to: be the auetnes assignes and. seeks recog: aa : 


. nition. as such, - ie fs 
_ The intermediate assignments are. only noted in “order to- determine whether ~~ 


cs 7 or not. the’ present claimant is: ‘shown. to be ‘the’ successor in’ interest. ‘to: the 


oa entry.” ‘The: ‘intermediate assignees need. riot be. ‘author ized to have held the. _ 


>. assignment, or: ‘be: recognized by the. Department. No-inquiry is ‘made. into - | 


: ‘their : qualifications. ‘The. Department. adheres: to. the. doctrine: eae. in. 
< ane case, of: Augusta: Ernst: (42. L. D., 90). +. 


~ In his. motion for a rehearing now: “up: for. cansidanation, eoiieal 


. for protestant makes five suggestions of error, only two of which | / _ 


have any. merit: worthy. of consideration, and they are to the effect. 7 


@). ‘that De Journette should not have. been: recognized aS an, as-_ : ae | 


: signee because: the entrywoman’s transfer. -was made to a@n-associa- _ 
_ tion: composed of Whelan; Hay and Hanks, and (2) that the sev-- 


eral. ‘conveyances. mentioned . passed.:.an. interest. ‘in the land ‘itself so 7 


: and were “not an. assignment of the entry.” oe Bes ae 
This last contention is not: only: aman and purely eachaical: | 


: | but it is not supported by: the facts. of record, because the quitelaim. 


deed. executed by the entrywoman expressly declares that she con- — 


[ veyed: “ the following described Desert Land: Entry No. 4960 made 


: ‘June 12, 1902, for the unsurveyed” land mentioned ‘therein, and 
cher grantees: ‘ised practically the same language in this individual — 


- and similar deed to De Journette, in which they each: conveyed “‘an_ ‘aa 


cs undivided one third: interest inthe Desert Land Entry No. 4960” ete: - 
The other contention. might. very..well be ignored because it was. 
emphatically raised: in the: appeal from the General. Land Office de- 


cision and considered at the time. the. departmental decision now | 


-- complained of was prepared (Cobb v.:Crowther e¢ al., on rehear- 
ing, 46 L. D., 47 3); but aside from. that consideration-there are s two" 
reasons why that. contention cannot be sustained. : 

If it be conceded that the entrywoman’s eee must ie con- 


7 sidered. as an “ association” that fact would not. call fora denial of | 


De J ournette’s' claim under this entry, for the reason that. it is well 7 
_ Settled that an assignment of a desert-land entry 1 to one who i is quali- | 
fied to make-an entry of ‘that kind is not rendered invalid or ineffec- _ 


tive because he holds under a. ‘transfer from a mesne assignor who 


ss is § not 86 qualified, a ‘and. the statute on which this contention is based ~ 


innermost run Bite 4 We aees 


declares with equal: positiveness' ‘that assignments: ‘to. ‘both’ disquali- 


” Se aa a a = At oe et a aaa atid 
-_ secre ant Set crate anes oy 


fied pers persons and to associations : shall not “ : "be allowed or. recognized. Oe: 
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But it can not be held under. tie: facts: in this case, that Whelan, a 
‘Hay and Hanks constituted an ix association ” such as is : mentioned 


mm that statute. _ | | 
In Webster’ S Universal Dictionary the word i 1S dened asa “union | 


“of persons in a company or society for some particular purpose.” 


oll 


“Tn the United States this term is used to signify a.body of per- = 
sons united without a charter; but upon methods and forms used 
by incorporated bodies for: the prosecution of some aa . 


_ Bouvier’s Law Dictionary, 183: 


“The term ‘association’ maually: means an ‘unincorporated organi- 


gation composed. of a body of men,’ partaking in its general form s 
-and mode of procedure of the characteristics of a corporation.” 
Pratt v. Roman Catholic Orphan Asylum (46, N. B ‘Supp. 1035; 


1 Words & Phrases, old series, 584). ng ; 
And ‘in United States v. Trinidad: Coal and Cites Conpany 


(187 UL S. pi) it was held: that-a corporation was an “ association — 


of persons” such as is mentioned in the coal-land laws. _ 
In the present case there does not appear. to have been any union 


wk or organization formed or existing ‘between the entrywoman’s - as- 
signees “for the prosecution of some enterprise,” ‘and the most that —~ 


can be said is that they wére merely joined by her as assignees of — 


her equitable interest under her completed entry under which noth- _ 
- ing-remained to be done by them save the mere acts of showing - 


their individual. qualifications and. asking the adjustment of the 


entry to the survey; and there was no relationship between them 
except that they each took an undivided one-third interest under _ 
the assignment, and later conveyed that interest to De J ournette. by. 
~ their. individual and not by their joint deeds. ? 
-There is an intimation in the motion for rehearing: that “De Jc our- 7 
“nette isa ‘dummy’ for Augustine Kendall, Walter Hanks and Park 


Live Stock Company” and is seeking title in their interests, but in 


view of the fact that no properly preferred charge ot that kind ts — 


before this ‘Department, that. intimation. will be disregarded. 


hs . . For > reasons S given the motion: for rehearing 1s hereby denied. 


- CONSTRUCTION OF seme RECLAMATION LAWS RELATING To CON: : 
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. TRACTS BETWEEN Sak ssc OF RECLAMATION AND IRRI- 
_GATION DISTRICTS. | ; 


| Opinion, September 29, 1928. . 


"Ror amation-—Innteation—Watior Riow—PArunt—Aers oF Fusevany at 


“1911, AnD: May 15, 1922. : 
~The act of May 15, 1922, ‘which ‘authorized the: Bees of the Interior. a . 


. enter into contracts with irrigation districts with respect to payments of | . 


2 Water users’ charges, did not moa: the act of paEteae 21, 1911, and | 


fee Qa 7 LO 
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2 existing contr acts: entered into iis the latter act may stand. as made. or. 


be modified under the same authority which authorized their. execution ; . 
' likewise, new contracts may be made thereunder without . resort. to thé 
court proceedings ‘specified for contracts under the former act. 
"-Recrasarron—Innreation—W arse RicHT—Act oF May 15, 1922, . 
“The act of May 15, 1922, has no retroactive effect upon contracts: theretofore 


“made under > proper ‘authority and such contracts" are not, therefore, de- | 


~ pendent. for their validity upon the court confirmation specified in the 
Proviso. to that act. | | a 


Ructamarios-—Inaraarion—Waran Brent -Parsnnt—Seounranr or: THE In 

| -TERIOR—-ACT OF. AUGUST. 13, 1914. ; 7 eee 

The Secretary of. the- Interior, in whom the © Jxtenalon wet. of. aease. 13, 

1914, imposed. the authority to fix the date for. payment of operation and. 

- Maintenance charges in* connection with irrigation projects as of the date - 
fixed for each project, may: for sufficient reason change the due date for 
future payments and modify. the contract without Violation of either: the. 
‘letter or the spirit of the act of May 15, 1922, and without invoking the 
| procedure therein provided fox, cone ahon of contracts under the latter 
act. san : v, atts He ; oo nd 


Rectan arron—Inmroatron—WATER RicHT—PayMenn. 


. The act of “August: 18, 1914, provided for the. payment of irrigation con- 


struction charges upon a specified date, the only authority for change of 
which is contained in the act of May 15, 1922, and: where the latter act 


igs invoked to. change the date of payment under’ a prior | eontract,. the _ 


procedure prescribed therein must be followed in order. to. give. ae 
to. the amended contract. | 


| ~Epwarps, 8 olicitor 


-By letter of September 8, 1923, he On of Reeliimation 
: requested instructions in. respect to certain. questions under the rec- 
Jamation laws in connection with contracts between. the Bureau of © 
‘Reclamation and irrigation districts. | 


‘The act of February 21, 1911 (86 stat. ? , 925), oe as thie eed : 
act, authorizes. the Secretary of the Tnterior to sell surplus water 


from ‘irrigation. projects to. individuals, corporations, associations, — 
and irrigation | districts engaged i in. the: distribution of water’ for 
‘irrigation. — : 
Section: 5 of the extension. act of August 1 18, 1914 (38 Stat. 986), 
contains the following: ee - | 
Whenever any. legally. organized water. users’, association or irrigation ‘dis- 


trict shall sO. request; the Secretary. of. the Interior is hereby authorized, in his . 7 


discretion, to ‘transfer to. such water users’ association or irrigation district - 


the care, operation,. ‘and maintenance of all or any part. of the Project: mEOE ees . 


subject to such. rules and regulations as he may prescribe. » 


The act. last mentioned also-provided that te lent payments. 


. for cost of construction Should be made on. December 1 annually, 


and that the yearly payments for operation and maintenance charges 


should be payenle: on the date fixed for each a bye the Secre- ° | 


+ 
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| tary of the Interior. Tt: aise provided certain penalties for failure 


to make payment on the due dates. een, 
~~ Section 1 of the act, of May’ 15, ‘1922 as Stat. sa); reads as | 


7 follows: 


Be it enacted. by the Honaie and. H Ouse. of Representatives of ‘the ‘United | 
. - States ‘of America in Congr ess assembled, That in carrying: out the purposes of. 

‘the Act of. Ji une ge 1902" (Thirty-second ‘Statutes, page 388), and. Acts: amend- . 
-atory. ther eof and supplementary thereto, and known as and called the reclama-. | 
~ tion law, the Secretary of the Interior may enter into: contract with any legally 

organized irrigation: district. whereby such irrigation: district shall. agree to pay 
the moneys required to be paid to the United’ States, and in ‘such event: water- 


__ Tight applications:.on. the part of landowners and :entrymen, in the discretion 


- of the Sécretary of the: Interior, may be dispensed with. In the event: of :such 
contract being made with an irrigation district; the: Secretary of the. Interior, 
in his discretion, may: contract that: the payments, -both‘for: the construction of | 
irrigation works and for operation: and maintenance, on the-part.ef the dis-— 
trict. shall. be made upon such dates as- will: best conform to the district and. 
taxation laws of the respective States under which such irrigation districts 
“shall be formed, and if he deem it advisable he may contract for such penalties | 
or. interest charges in. case of delinquency in payments. as he may. deem» 
proper and consistent with such State laws, nothwithstanding the provisions of 
sections 1, 2; 3, 5, and 6 of the Reclamation Extension Act approved: August 
13, 1914 (Thirty-eight Statutes, page 686). The’ Secretary of the Interior may 
accept a partial payment of the amount due from any district. to the United 
States, providing. such acceptance shall not constitute a waiver of the balance i‘ 
remaining due nor the interest or penalties, if any, accruing upon said balance: 
- Provided, That no contract with an irrigation district under this Act: Shall be 
binding on the United States until the proceedings on the part of the district. 
for ‘the authorization of the execution. of the contract with the United States: 
shall have been confirmed by decree of a court of competent jurisdiction, or 
pending appellate action if ‘ground for appeal be laid. . a 


The questions presented are sunimarized | as follows: , 
(a) Is section 1 of the act of May 15, 1922 , applicable to. eae 
under the Warren act which provide niceele? for the sale of surplus 


"ie water in bulk at a stated price for use on lands outside: « our projects? 


(b). Is this section retroactive in its. operation? - “And may the duo 


e 7 dates in contracts made with irrigation districts por to May. 15, 


1922, be now changed | thereunder ? Ge: | | 
(c) Does the section in question | authorize extensions | in “dates of = 
- payment already fixed? . 
(da) If the section applies to: a ‘contract eeocated. before May 1b. | 
1922, and not. confirmed by court decree, aud.a new. contract. were 
made changing due dates, would the irrigation district be seas ee ed to 
the old soutraet and ofthe riew contract’: RE | 
_. [ find nothing in the act of May 15,1922, to: modify ¢ tie; prior Pact. 
- of February 21, 1911... The-latter act. serves. a different purpose. Ig*° 
As designed to- permit cs a waters: of a. ‘Government: reclamation 


ie 
nn an 
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project, to be. sold: and: ised: for: irrigation of: lands oiitside the. project ae 
: upon such terms as the Secretary may deem just and equitable. Exist- + 
ing contracts under that act may ‘stand as ‘made or be modified under es eH 
the same authority which authorized their. execution. ., Likewise, new, - 
contracts may. be made under that act. without the: proceeding precibea 4 : 


for contracts under the later:act-of May -15, 1922; 


- ¥-do not-believe that the: later act is retroactive in-the sense ‘that ee os 


contracts theretofore made under proper ‘authority must: now depend 


upon court confirmation under that,act. for their validity. They may \ 


stand as made if satisfa ctory or they may be changed without. invok- eo 
ing the act of 1922 in any particular, so. far as | authorized by. other law: 2h me 


not inconsistent with said act. 


As above taentioned, the extension act of 1914 provided that opera= vy ate. 


tio’ and maintenance charges: ‘should be payable on the date fixed, ; 
for cach - pro ject. Having the power ‘to fix ‘the date of this class of, 


= charges | and to contract. with ali’ ‘jrrigation | district. for their. collec- oe 
- tion, I think: the Secretary may for sufficient: reason change such. 


due date: for future. payments and modify the contract without. vio- 


at 


~~ lation of either the letter or. ‘spirit of the act of 1929 and without: in-- 2 
| voking the procedure therein provided for. contracts under that. act 
- It is different in regard to the construction, char ges which. were fixed’ bee 


2 by. the act of 1914 ‘as. “payable. on December 1. ‘The only authority . 
for change of ‘the date for that: class of payments, ‘so far as observed,.- 


- is-contained in the act of 1922, and if that act be invoked to change A 7 we 
prior contract, the. process prescribed therein must: be followed to. as 


- give validity to the amended contract. 


_ There can be no reasonable doubt that the’ later act may ne applied 7 oe 


ie $0’ as to. change the date ‘of ‘future payments theretofore fixed. It. — 


may be either. advanced’ ‘or retarded, and any confirmation by the 
~~ eourt should: cover the whole arrangement, whether it be a new con- - 


Yeract 0 ora modification of the ‘old one. 


Tt does not. appear to me that the act of May 1 15, 1992, was i tendo eee | 


to provide a method for adjustment ‘of ‘past. delinquencies in pay- aes 


- ments. The act of March 81, 1922 (42 Stat., 489), as amended and en- ag 
_ -larged by the act of February 28, 1923 (42 Stat. , 1324), authorizes 


extension ‘of time to. individual water users: Or 4 legally. organized e a 
. group of water users, and. the terms of that legislation should’ be. ap- é 
a plied i in all cases of extension of time for Jed oF due. aa 


_ Approved: 

‘Hoserr Wont; | 
eae Secretary. 
a. “asm 2k v0 50-—10 
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: NORTHERN: PACIFIC RAILWAY COMPANY. : ake slob " 
. _Devided October 41, 1928. oe 


Surorron=-Coat, Lanps—WrrsipraWat—SURracs Rrents, as | 
A coal land withdrawal. does’ not’ defeat::a: selection ‘made — the. Novthern - 
~ Pacific Railway - Compatiy ‘pursuant: to: ‘section. 3: of the. act: of: ‘March : 2; 


e se 1899, which authorized the exchange of its: lands within the. Mount. Rainier 


. : "National Park. for. unreserved, -unappropriated, nonmineral.. lands.. else- 
7 -- -where,. where. the company ‘elects to take subject to. the. provisions ot the 
det. of: March 3, 1909, and ‘the’ Jands are ‘nonmineral in ‘character "except 
as to ‘their - coal - contents. . | sai | 


baa Finny; First. Assistant ‘Seoretary? 


November 23, 1905, the Northern. Pacific ‘Railway pace filed 


~ selection 81, ‘Miles City, under the. act. of March. 2, 1899 (80. Stat., 


ss 998), including land ‘then - unsurveyed,. described | by. metes and 
bounds, which was expected to and on official -survey. ‘did. beconie— 


SW. 4 SE. 5 4, See. 34, T. 8 N,, oi 38 E.,; ‘now in the Billings, Montana, | 


land district, The official survey of ‘the land was made.in August,. 


- : 1909, and. the plat. of survey was. approved December 20, 1910. “The 
~. company filed a new description May 8, 1912, adjusting the selec tion 


_to the official survey. The,land was ‘withdrawn. from coal, fili: 1g OL 


-- entry April 20, 1910, and by Executive order of J uly 9,. 1910, it-was. 


~ included in Montana withdrawal No. 1, June 14, 1923, in couipli- 
ance with requirement made by the Gener al Land. Office, the ¢ company. 
filed a coal walver ‘under ‘the act. of. March 38,. 1909. (35 Stat., $44). 


. The | surveyor ‘did not classify the land as nonmineral at the time of, 


‘the. official survey. in August, 1909, but he stated in his’ field notes” 


. that “coal and iron. were found in every section of the township.” see 


_/ The tract here involved was reported. by. @ field agent of the Gener al 
Land Office December 17, 1917, and by the Geological Survey May. By. 
r 1918, as being camera except as to the coal... eo 


On the facts. stated, the Commissioner of the Goual Land Office - 


in decision dated July 11, 1923, held the selection: for cancellation, as. 


ae not. coming within the. specific provisions .of' section 3 of the act. of. 
~ March 2, 1899, that the. company might select “an equal quantity ot: 


rionininaral public lands = classified. as S nonmineral at the. time, of, 

actual Government survey.” 
‘In support of the company’. ’s appeal. ‘fron ie (Comms tone s: deci 
_ sion, counsel stresses the fact that the land had been reported by the 
- Geological Survey and the field agent of the General. Land Office as — 


ee being nonmineral other than coal; that the.company’s ‘selection. was. 


- made in. good faith while the ignd was unsurveyed, ag is permitted — 
under the act of March 2, 1899 ; and that the selection has been Jong | 

| recognized. by the General Tad Office: which required and has re-. 
re ceived the conipany: ’s coal waiver. under t the ¢ act of March 3; 1909, i 
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is also cenndia that ‘the onan ene 5 decision paid no on te io 5s 
~ the act of March. 8, 1909, under. which the’ company was called uponto ~ 


elect and did elect to accept a limited patent; that. the case of North- et 


-ern Pacific Railway. Company (40: E. -D., 64), cited - by the Commis- 
sioner, did: not. cover a . selection falling. within the ee of ‘the: oo at 
act of March 3, 1909: ee ee nt 
- In instructions intad. May 10, 1923 ‘49 I ii on 587 im ae 
the act of July 1, 1898 (30 Stat., 597, 620), as applied to.Quinn. x, .— 

ON orthern. Pacific » Railway Company, d decided October 7. 1922, it way aan 
said: ns 


| “In the case of Quinn v. -Northeta. Pacific Railway Company; the Departiient; “ 
~ in its said ‘decision of : October 17, 1922, passed: upon a selection under the -act : 

of July 1,.1898, supra, as to which the acts making the ‘railroad: grant were | 
pertinent in a historical’ sense only, as. the source. ‘of the company’s: title or 
claim of right to land. relinquished by it- ‘under the direction of the Secretary, of 
the Interior. -The act-of July 1, 1898, as to selections, made whether by the 
company or by settlers, is. -clearly. one. of. the many. laws enacted by Congress to 
remedy - chardship or: to. advance some public interest, real or supposed,. by. grant-. 
“ing what are popularly denominated lieu or scrip rights. Bach of these acts has. 
heen interpreted and administered in the light of its own provisions, and there 
‘is nothing “in the act of July 1, 1898, supra, that induces the belief that selec- 
tions filed under its terms are essentially different from selections under other 
Yieu acts’ that have: been: held to. be within the ou of the acts oe 
for surface entries. : 


In the Quinn case tie company was. allowed 5 ae a PP iphiee 
patent under the act of 1909, and by a parity of reasoning. the com- 
pany should be permitted to receive such a: patent in. this case. 

_ The Commissioner’ S decision i is reversed. accordingly. 


“STATE OF NEW MEXICO. 


Decided Octover i, 1923, 


“a ‘ | are ue ae Ane € f bs 40 o 


os ScHoor Lanp—Susver—Puat. | oe in 


Where a township. plat has been sapereeiad: by a. corrected plat. ina there!" = 
_. 1s a variance as.to the. acreage shown upon: -those plats i in certain designated a 
; sections : -granted.to-a. State for school purposes, a determination of the... f 
_—— measure of the. grant: in these sections will be. made in. accordance with the: gees 
“plat. subsisting at.the date of the grant. . 





: Finney, Pe inst Assistant Secretary: 


This is an appeal by- the State of New: México’ om a decision Pe . | 7 
- of the Commissioner of the General’ Land Office. August’ 25; 1922, 


i holding for cancellation ‘the State’s school land ‘indemnity galéeticn: - es 


for lots 8 and 4, Sec. 8, T. 20 S., Ri 12 W.; N. M. P. M,, Las Cruces - 
land district, New México. Part of the basé offered. in’ support: Of) eae 
Eis selection \ was an: nv alleged 1 loss of 43. 12 acres in 2 Sec. 2, T. 2 oS oe 
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ag Ey tha: cause | of loss being’ designated as ‘Baton grants he in 
| the course ‘of the Commissioner’ S decision it was said: ee - 


A's: shown by’ the: plat of ‘fractional survey of: said i bie 12 N. R. 9 E, ne 


a 2 contains 664.41 acres: in place, and the other’ school sections’ containing 640. - 
" aeres each. -See, 2: is shown to: ‘border on. the. Haton grant. By the plat ‘of — 


| “protraction of the Haton grant, no part of Sec. 2, wT, 12. N, Rk 9 Ae is shown . 


_ be within the grant.. 


“The ‘selection of. lots 3 Mana a ald Sec. 3, is, ‘therefore, “hereny held for . 


o ‘eancéllation, subject to the right. of appeal ‘within thirty days from notice, or 


to. the. right of the State to file application to amend by the substitution of 
. Other and valid base, to the amount of 43.12 acres. . 


"There is on file in the General Liand Office a plat of survey st said. 
| township 12 N.; BR. 9 E., , approved October 15, 1859, on. which Sec. 
 & thereof is shown to ‘cotitain 696.66 acres... Another plat on file in 
that office, approved October. 29, 1884, shows said Sec. 2 to con- 
tain 664.41 acres. The difference i in acreage as shown by these plats - 
is due:to the fact that a protraction survey of the Eaton grant shows | 
that it embraces a’ small portion: of the east. side. ot the section 
(82.25 acres) as surveyed in 1859... : 
_ “The grant of sections. 2 and 32 in | every Konndhin’ in the proposed 
State of .New Mexico was -made by: section 6 of the enabling act 
of June 20, 1910 (36 Stat., 557, 561). There had been no previous 
grant of such sections 2 ond 32, nor had there been a reservation .— 
thereof, or either of them for a future erant to the State of New 
Mexico for any purpose. ‘It results, therefore, that at the date of 
the grant;'regard being: had for the foregoing statement of facts 
with respect to the survey: of the Sec. 2 here in question, the sec- — 
tion as surveyed according to the amended and then subsisting official 
plat contained 664.41 acres, or 24.41 acres more than a full section. 
This same section 6 of the: enabling act provided among other 
_ things not pertinent to this inquiry that where any of said sections 2. 
16, 82, and 36, or any parts thereof— a 
have deen sold, “reserved, or. otherwise appropriated « or ‘reserved by or “under 
the. authority. of: any act of. Congress, or are wanting or fractional in quantity, . 
_ .* -#.:*. the provisions’:of sections twenty-two hundred’ and seventy-five and * 
- twenty-two. hundred and seventy-six of the Revised Statutes are hereby made . 


; applicable: thereto and to the selection of lands in lieu thereof to-the same 
extent as if sections two and thirty- -two, as well as sections sixteen and i thirty- -% 


7 six, were mentioned therein. . 


Said section 2975 as amended we the. act: or ue 98, 1891 (26 | 
~ Stat., 796), provides: inter. aia. that. when: any section. granted, res. 
served, or pledged for school. purposes is included within any Indian, - 
a Military, or other reservation, or-is otherwise disposed, of by- the : 
~ United States, or where any. such séction is fractional in quantity, — 
or wanting by. reason of.the township being | fractional, or from.any - 
natural cause whatever the Sie may select other land j in lieu thereof. 
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Tei is ous upon the appeal that— <4 


. Sa 


The right of indemnity. seléction arises in this cage by’ reason of the existence SS ae _ 


of the Grant; and whatever portion of section 2 is lost to the: State: by virtue a 


of the: existence’ of the Grant is said by the Act of Gongress, “approved June 20; a 
1910 (36 Stat., 557), and ‘by sectioris 2275 and 2276 of the Revised Statutes as 


_ amended, to: give rise. to a right of indemnity selection. .* 


Tt is not. perceived how it. may be well Said ‘that. any. eon ae. ee 
: said section 2 as granted was lost: to the Staté by reason-of ‘the exist- 


ence of the ‘Baton: grant or otherwise. The: Congress undertook’ to 


; ‘grant said: section in acconqanes with. the then eae ce = aan 2 - 
7 Mee | ee 
wets may = eanited tog ie ake oe eae that. it thé: previous 5: aes. 
- protraction of the lines of the Eaton grant: had not extended. over or 
- been superimposed upon the lines: of the original survey, the State : 
would have taken title to the full acreage as shown by that: survey; 0: 
+ still it does not follow that the State is entitled to indemnity: forthe 
superficial area subtracted: therefrom by such protraction. . The. sub- 
ject considered by and large it was the intention of Congress to grant 
a full section 2 in place containing 640 acres. If this section: hadbeen 
found. to be fractional in‘the sense that it contained less than 640. 


-- acres, or if it or-any part of it had been sold, reserved, or otherwise > 


a appropriated or included. within. any reservation. or. otherwise: dis- 

- posed of by the United States, the State would be entitled. to ine | 

- demnity.to the extent of the loss on the basis of a.grant.of a-640:acre .  ~ 
_ section: only. Obviously there was no such: oss, and:none such.is.. > 
claimed... The Eaton grant: had been, surveyed:and the-township plat ere: 
had een. corrected when.the grant to the State. was: made, and.as 
was well: said by the Commissioner.“ no portion. of, Sec. 2, T.. 12 “~ | 
BR. 9 E., is shown tobe within the oa Brant. : ae 


_ The decision appealed. f from is affirmed. . pesctes 
38 jae a A i“ 


“WILDRIOK V.- THOMAS (ON REHEARING), 
| _ Decided Oétover U1 1928. Aas: . 










LAND ‘Deparratent—Orrtceus—J} URISDICTION—-SECRETARY. OF, THE. inten OR. ay 
. The Secretary of ‘the: Interior may delegate to. the First Assistant Secretary! 
and to the Assistant Secretary not merely administrative or ministerial 
duties, but also the duty to act judicially in review. of the actions of the 
head ‘of. a bureau of his. Department; ‘and in matters requiring” ‘the - ex- 
e —ercise. of. such: delegated authority, their powers are coordinate - and: con- . 
. current. with those: of the Secretary himself. 2 WA chee a 


e ‘Practice —-RuHEAnINe—APPEAL. 


id motion. for rehearing. will. not: be sustained on. the. round: | that; the. ne ae ae 
cision on the appeal is not supported by the law and the. evidence. whiere oe wes 
that question was presented by the appeal and fully considered and finally ee 


_ disposed | of in 1 the decision. . 16 § a fFeofe. Be 25° Ya ie 
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su, a Courr AND DupaRrMenrar DECISIONS. Crrep AND- APPL IED.’ 


- Cases of. ‘Turner v. Seep. et al. (167 Fed., 646), Robertson oe. al..v; United. 
States’ ex rel. Baff (285 Fed., 911), Rees v. Central Pacific Railtoad Com- - 
-pany (5 L. Ds 277), ‘Frost. al. v. Wenie. (9. L..D., 588), and Cobh v.- 
_Crowther et al. (46 L. D. , 473), cited and applied; | ok “Tee 


: i Finer, First Assistant Seoretary: 


>. By his decision: of August 13, 1923, ke First: Aweistank \Geasaeis 
| of: this. Department, after-a full Apaaidecacinie of. the evidence, af- 
. firmed the General Land: Office decision-of November 18, 1922, which ; 
sustained the recommendation of the register and receiver, and dis- 
missed James A. Wildrick’s contest charging that land covered by _ 
| Frank Thomas’s homestead: entry, Los Angeles. 031886, is mineral _. 
in character, and. was covered ie a mineral location at ‘the date of 
- the entry on me, ground that ‘ “the land i is. not shown to be mineral 


in charaeter.” 


--Inhis motion tox a, rehéaring: now up te enkideeetien: thé oe - 


- ant. attacks that decision’on the grounds:: (1) that the appeal should 
‘- have been disposed of by the Secretary of the Interior in person, 
“and: not by the First Assistant Secretary, because the Secretary can ~ 
-.. not legally delegate his powers of adjudication in such cases; and. 
_.. (2) in effect, that the decision is contrary to the law and the evidence. ie 
|. The first: of these contentions is wholly without merit. While | 

- the Secretary of the Interior is ‘ Ne ged with the supervision of the x 


public business. relating to. * *. * the public. lands and mines” 


- _ -sbysection 441, Revised Statutes, etnias by section 438, Revised ~ 


: Statutes, the act of March 3, 1885: (23 Stat., 478, 497), and otherwise, _ 
created the offices of Assistant Secretary and First: Assistant Secre- 7 


tary: of the Interior, and authorized them to. perform such acts as 


the Secretary may prescribe, or as may be required by law; and 


. that authority extends to the-consideration and final adjudication of 


cages, such as the present one, which come up. on appeals from the — 
7 General Land Office (See. section 4389, Revised Statutes; ; 19-Op.. | 
~~ Atty. Gen., 1383 Rees v. Central Pacific R. RB. Co., 5 L. D., 277; and 
_ Frost. et ad. wy, Wenie, 9 L. D., , 588); and in doing so they act ‘with | 
full and complete author ity, and’ not, as the movent contends, for _ 
- the Secretary, or as ‘deputies, but as officers having powers which zi 
are ‘coordinate and concurrent with those of the Secretary himself. 
Turner v. Seep. et al. (167 Fed. , 646). . 
In Robertson, . Commissioner of. ae at. al. v. United States | 
ew rel, Baff (285 Fed., 911), it was specifically held that the Secre- 
tary of the Interior may delegate to the Assistant Secretary not 

~ merely administrative or ministerial duties, but: also the duty to 
act judicially in review of the actions of the head of a bureau of 


Ls ae F his Ge te te 


: ie i "DECISIONS ‘RELATING TO: THE PUBLIC LANDS. i ee deed? 


a ~ The “prevent: ‘imotion: ‘can. aob. ‘he’ sustained’ under: the’ ‘contention a a >, 
2 that the decision complained : of is not supported by” the law and 


- the. evidence, because: that question. was. fully. presented. by.. ‘the 


- appeal from the- General Land Office: decision, and: fully” considered - ce 
_ and finally disposed of in the departmental decision now complained -. — 
%, of; and can not be again: successfully. raised in. a motion: euch as ‘the: _ 


ei present one. Cobb %. Crowther et al. (46. Tk Duy: 473). ty 
The motion for rehearing must be, and is hereby dena: ee, oa 


__ Decided August Uh, 1928, 


Coan, Lanps—Lease—ProsPecring Permit, 9 


"The provision * in section’: 27 of: the. ‘aet of. February. 95 1920,- limiting: a 

- person, association, or: -ecorporation to one. coal lease during: the life of 
a Such lease in: any . one State, is applicable. to. coal. prospecting. permits ‘ 
issued pursuant to section 2 of that act. 


; Coan Lanps—Lmasu-—PRosrecrine ‘PERMIT—ASSIGNMENT: 


_ ‘The limitation in: section oT of: the. act of. February 20, 1920, respecting the 
granting of but one lease ‘during the life of that lease;: is not to be constr ued 
as preventing one who. has secur ed a -coal- prospecting’ permit’ or lease _ 

~ and assigned” all Tights and interests therein from | thereafter | securing a 
>. second’ permit ‘or: ‘lease,’ ay PERS a a oo - ‘he 


“Fiver, First Assistant Seoretary: 


_ Charles H. Loud has appealed from the aceon ot the Comm | 
- gioner.of the General. Land Office, dated. March. 22, 1923, rejecting 
his application, filed. J anuary 22, 1923, under-the- act of February. 25, 
“1920 (41 Stat., 487), for a permit to prospect: for coal upon Secs. 30 = 


and 82, T.2N., R.41.E,, Sec. 6, and Sec. 8, T, 1 N., R. 41 E., M. P. My 
_ Miles: City, ‘Montana, ad district, becuse.’ in ‘conflict sau a prior. cee 
| ‘application for a . similar ‘Deruiit: filed ‘hy T. Bs Smith « on. J january. ees 


* 1923. 


‘Appellant ae oe ‘priority. of flee by: Smith, ‘hat points ‘out. 


that, said Smith was, on September. 21, 1921, issued, a. coal prospect-. > ~ 
ing. permit. for 1980 ‘acres of land i in. the same. land district, which ee 


-* permit was assigned by him, with. departmental approval, ‘to: one 


- W. E..Holt. It is alleged that Smith received a substantial:sum for 
this! permit, and. itis claimed. that. hei is ‘ineligible to acquire. ame 
other permit, in view of the limitations of section 27 of the leas 
ing act, and that the granting of a second’ permit would be to en- 7 eae 


"courage | ‘ speculation ” in coal permits, 





- > 2 See. decision: on ‘rehearing, “page 153, 
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_ Section. oT. of the leasing. aoe oie in SO: ofan: as is: ‘material to ae | 
question herein: considered, as follows:. ce es ee ae 


. That no ‘person, ‘association, : ‘or corporation, except as ‘herein eeorded: shall. - 

a take: or. hold. more than. one coal, ‘phosphate,. or. (Sodium, Haee: eons the life: of ; 

| such: lease. in any one State. - ee — 2 oii WE ae a —_ 

» Provision i is ‘made: for the-d issuance of. permits +6 prospect for coal | 

3 in section 2 of the: leasing. act in the following terms: ae 

~ That where prospecting: or ‘exploratory work is ‘necessary - to determine: ‘the a 
-existence. or workability of coal deposits in any unclaimed, undeveloped area, | 


a the Secretary of the Interior. may issue, ‘to applicants qualified under this Act, - 
. prospecting permits for a_ term. of two years, for not exceeding two thousand. | 


— five hundred. and sixty acres; and if within: gaid period of two years there-. 


after, the permittee shows to, the Secretary that the land contains coal in com- 
mercial quantities, the permittee shall be entitled to a leate under this Act 7 

for all or part of the land in his permit. . ee ee ee a 
Assis. shown,. discovery of ear ‘in. po uk ‘quantities. will * 
; “entitle a permittee to a lease, provided he’is qualified under'the act. 
_ The holding of’ one coal lease under said act: would disqualify him | 

_ to take another, although applied for as.the result of discovery under . 
- & permit, and it: follows, therefore, that the same limitation imposed — 
Z by section 27 of the act as to leases must apply te to ae Which LTHAY 

; ripen into. leases, © er | | 
_In the case now “under. ipesideunk the issuance of a permit | 
- to Smith, under his second application, would not make him the 
taker or holder of more than one ‘permit. or lease, as he. has parted 
~ with all his interest in the — ‘issued to, him on September 
/. 21; 1921, | in ee 

Nor ‘does a ‘Dépisttaacht perceive any ‘reason iy” a. ‘second | 

permit” ‘should’ not issue to: Smith. He has expended’ money in — 
~ discovering - coal. upon the lands covered” by’ his’ original permit, 

- and the fact that he preferred to sell his right to a lease thereunder, | 
to an assignee approved by ‘the Department, rather then’ main-_ 


tain a mine upon said’ land should not. operate as a bar'to. further — 


: development by him of unproven territory. The. Government will © 
-in no wise be inji jured, nor will any interest: in excess of that limited 
- by Congress ‘thereby’ fall into the hands of any person, association, — 
or: corporation. © The charge of “ speculation ” mm made by appellant - 


- does not seem warranted by the facts. - 


| ~The ‘rejection. of appellant’s application’ wig! proper and the de | 
oy cision ot pie Commissioner i 1s s affirmed and the: case closed. ace 
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| CHARLES i. LOUD (ON REHEARING), 


Decided Dibner 3, 1928. 


: “Starvmes—Wonns AND PHasus. en | 

| “In construing a statute it. is permissible ‘to substitute the word es and” - for. 
the word | “ or” when found necessary, to do so. in order to ‘impart. the ! 
true. legislative | intent as eeiered, from the context and the cireum- 
stances attending ‘its: enactment. ar : < 


. Coan, Lanps—Lrase—Srarures, : . 
| The purpose: of the limitation: in ‘section or of the act of February 25, 1920, ‘ 
. . prohibiting: anyone, . except ‘as: thérein: provided, from taking or holding« | 
e ences than one coal lease during the. life of. such lease in any. one State, 
WAS,» according to..the legislative intent, to. place .a. restriction. on: the © 


> number of leases ; that. May be taken or -held simultaneously, Dut. ot. 8 a 


to the number that may be held in succession. 


* “Finney, Fi inst Assistant Secretary: 


Charles H. Loud. has: filed a cain for: ay. ranean ot. ¢ depart 


 ontal decision of August 14, 1923 (50 L. D., 151), rejecting his-ap- 7 


plication, Miles: City 052422, ‘Aled January 99, 1923, under the act 
of February 25, 1920. (41 Stat., 437), for a permit to prospect for 


~ coal upon Secs. 30 and 32, T. 2N., R. 41 E.,.and Secs. 6 and.8, T.1 


N., R41 E., M. P. M., because, of its zonflict with a prior and like fe 


i ‘application filed ‘by T. E. Smith on January 8, 1923... 


Smith, on. September 21, 1921, had. been granted ai al janpedtiag 


| penn upon..other land within the same State, which has ‘been, as- 


signed with the Department’s approval to W. E. Holt. : A coal Tease om 
Was: issued’ under this permit and. is now existing. . ae : 
Loud contended in his appeal that Smith was not: qualified i | 
take another: permit by reason of the restrictions in-section..27: of | 


a the leasing act, and further contended that to grant. Smith. another 4 


‘permit, would be to encourage speculation in coal permits. Bs oe 
| ‘The 7 raised:a, pene as to the ree on of that part of -_ 


‘That no person, ‘association, or corporation, excepts as: herein drovidedy ‘shall ae 


take. or. hold more. than one. coal, PROSPDAtey. or sodium, lease during. me life of : 

_- Such lease. in any one State. | : . 
| The Department. held, that the es poet provision ‘applied 

to coal permits as well as coal leases; but that the issuance of a per- 


2 mit. to Smith under. his: second application, would not make him'the _—*” 


taker or holder of more than one. permit. or lease, as -he had-onDe- 


‘cember 20, 1922, parted with all his interest, in. the perma issued. to cae Pigg 


| him on “September 21,1991... | 
It was further held, as. to ‘the conterition ‘that the. act. complained . 
of invited speculation, that— | ok 7 ce | 


Nor does the Department perceive any. reason li a is coke. 1 permit. should’ - 
| “not i issue to Smith. He has expended.money in | discovering coal pou "ne lands “ . : 
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“4 covered by his oviginar permit. and the-fact that he: preferted to Si his aghit | 
to a lease thereunder, | to an assignee approved by the Department, rather | 
than. maintain a mine upon said land should: not operate as a bar to further : 


oo. development by him of. unproven territory. The Government will.in no. wise — 


be injured, nor will any interest in excess of that limited by Congress thereby a 
- fall into the hands of any person, association, or corporation,’ ~The charge of. 
“ “speculation as made by appellant does: not. seem warranted by the facts. oe 


“The. movent renews the contentions made j in his appeal and more — 


: Ae argues that under the. provisions. above quoted, no per- 
son can either take or hold a second lease. during» the life of, the first, 


7 and. that he could not:either take.or hold. another permit that could 


ripen into a lease «during. the life of. the first lease. Attention is: 


7 called tova corresponding restriction regarding the® issuance of. we 


and gas leases i in the same section, which. “provides that— << 


No person, association, or corporation ‘shall take or hold, at one dime: ‘more, 
than three, oil or gas leases’ granted hereunder in any one State, and not more ~ 
than. one Tease. within: ee pecloe’ ‘structure ad the: same “producing One ‘or gas 


“tt is en ae the aalityaie’ phrase’ ‘at one a time,?. ‘iced in - 


the last ‘provision quoted, as to:oil and gas leases, was: intended to 


give an. entirely: different. meaning. and effect to the two:clauses, and 
the phrase “ atone time” can not, by. construction be pie into ; 
the restriction as‘to ee issuance ae coal. leases. ee s 
Taking: the word “or” in its natural and. oedaney. meaning as a 
disjunctive particle, situ? other aids to construction, the clause 
in question may be interpreted as meaning: that no person shall either 
| take or hold more: than’ one >coal lease im the Hite or ele lease 
| in any one: State. - a ey | | ee 
Tt as; howover, t the 2 date of the Devartatient; as: a is of t the: coutts, | 
i ascertain and give: effect ‘to the real meaning intended: to be ex- 
pressed by ‘a‘ legislative act-called in question, where ‘such ‘is reason: 
- ably possible. To this end it’ not infrequently becomes necéssary to_ 
give a word a meaning other or different than that: ordinarily ‘as- 


ae © signed :.to it in- common. ‘speech... Thus, “the :word. ‘and’ maybe _ 
' substituted for the word ‘ or.’ when necessary: to make'a statute ex- 


_ press the true legislative intent. as gathered from the context and 
» the'cireumstances attending : its” enactment.” ”. “Words: oe Phrases 

- Vol. 3, p. 758 and cases there cited: : ae | 
The | ‘Department,. in ‘the desicion! complained of, i in’ effect, ‘con 
-strued the clause 4 in: question as if it read: ee oe eee 


: That no person, “association, or corporation, ‘except as heréia 1 providea, ‘shall | 
take and hold. more than one coal, ‘phosphate, ae sodium, lease Auring the life of 


- ; such lease in any’ ‘one ‘State. 


: |The. reasons: for such eonctmaction appear ‘to. be -biniply justified. a 
- ‘The is alae of the act Is to’ aevelop ty the mineral’ Tesources on ee 
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: lands: Both: iia ‘sitet ‘of: ‘his: section; aad thie’ oonanente’ and’ ae oe 


: bates. that. occurred during the genesis of these restrictions, in the — 


public hearings on the proposed act before the. committees of Con- a 


7 gr ess, lead but to the conclusion that the purpose. of these restrictions 


was to prevent monopoly: and to: prohibit one ‘person ‘or one group’ of _ | 


interests from oe a larger aes of land: than they intended ce 
. to operate. ce : 
~ If. one disposes of hig permit or misase to anethait sai. favst sctiely : 


oa its. conditions, and ‘takes: another ‘lease | Or: “permait: b ‘ie. does not. : ee = 


hinder but furthers the object of the act. 7 ee en 
The restriction ‘as to‘ the number. of ae or ‘gas’ lensoe i isa: “restriction i: 


ts on the number that: may be taken or held ——— and not | in n wy a 


| ‘succession, te ee fee te ae ee 
a ~The. ‘Department iherafore peresives no reason for, 0 or > evidence’ of, : 
7 a different intent respecting coal leases. y 7 | 


Furthermore; the. ‘Department i 1S: not ‘imipréssed with: thé akguttietit- | a 
- that the’ decision’ is contrary to’ the spirit’ and policy: of the public- — es 
— land laws. The. inhibition: upon ‘tnaking a: second: homestead - ‘entry, a 


where the: relinquishment: of the: first’ has been ‘sold. fora: valuable — 
a. considération, to which the movent invites attention, is not’ in: point. in 
| Such a an act 1 Cee tend to defeat the obieeye of Pune homestead: law; ‘the | 


| Lae ‘and: the taking of: ‘another’ does ‘riot ee swith’ ‘the: pur- eke 


- poses of the leasing act: nor does it contravene its’ provisions.’ ‘The 


Department therefore : sees no reason to pe its decision i in 1 the os eee, eat 


and the motion hay, therefore; denied. 


- 


: Bhs ape: tg ell aot ee 


- IDENTIFICATION oF ‘LANDS IN: ‘ATASKA—CTROULARS NOs, er > 


_ AND. 845 AMEN DED." 


- Insrevomions, 


“[Orreular No. “905.1 


|‘Depanrwenn, OF THE: Se 
Fag. oo . Guneran Lanp. ‘Onriam,. 
wh | | Washington dD. On October 16; 1928. 
Reoterens AND | Roicaiy ee’ ener | | 
-Untrep Srares Lanp Orricks IN pane Bi Ya ot Se 
Oa to the: difficulties encountered in the’ adjustuiont a earitticts af 


Sing claims for oil prospecting ‘permits under. the leasing: act-of Feb-.. ~ : _ 
~ Tuary 25, 1920 (41 Stat., 487), for unsurveyed land*in Alaska; section - 


. 4(d) of the regulations of March 11, 1920, Circular No. 672 (47 L. Dee. : 


7 437 Ur and. section eee) of Circular No. 845, be ha eee 12, a ks 
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4 1999 (49 oe D., 2a oe are. » modified to. make the following. require: ‘ | 
ments: ae | | os C2 ss ee 
| WHERE PERMITS HAVE NoT ISSUED. 


- aL A spplioaite ee hereafter deseribe ene aah ee ence to: | 
7 tr ue cardinal directions: and in cases. where applications. have hereto- _ 
_ fore been made and can be conformed to such directions without 
_ prejudice: to valid. intervening claims .said | applications. must Re : 


amended to: conform to true. cardinal directions. | 


2. In order to permit adjustment of conflicts the eae of aie con- 


Sg flicting applicants must be identified with:reference to a common | 
_ monument which can be. definitely ascertained. and located. Bpes the | 


_ records and plats in this office. 
_... These conflicting claims fall into two general classes: (a). Those. 
| involving lands located in the vicinity. of the public land-survey;.(b) 
those involving lands which are removed from such surveys... 
The following regulations are prescribed for the designation OE 
2 these. lands in. applications for. pr ospecting. per mit: 
(a) In all cases where circumstances permit, applicants for pros- | 
; pecting permits for unsurveyed lands must describe the lands applied - 
for by metes and bounds connecting such descripticn by . courses and 


_. distances to some: monument. of. an. approved public. land survey... 


_ The point of reference utilized may be the initial monument er ected 7 


| by. another .applicant. who has described. said monument by courses 


and distances with reference to a public survey monument, provided 
the location of said monument hasbeen definitely established with — 
~ reference to the public land survey. In-such case, however, the loca- 


co tion of the adopted monument, with respect to such public land sur- — 


vey monument, must be stated or the field notes or calculations by — 
which the location of the applicant’s initial monument with reference : 


oe to the public survey monument was obtained, must be furnished. 


(b) In cases where there are no available public land survey monu- 
? ments the applicant for permit. must describe the land by metes and 


— bounds designating the location of his initial monument by courses . 


and distances, with reference: to such: ‘permanent. monuments as will - 


- enable this office to identify its location from its records and maps. 


ar A plat or chart illustrating the location of ‘said monument will aid - 


in a determination of its location. ai 98 . 

.. & An applicant _ for permit must state, gaer enth, hated his 

| application is‘for any lands. described in any prior: application, or in 
any notice posted on the eas within s six. months Epon to. the date a 
| or the: o fling 0 a his: eee ee pe Gee on 
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“Ta the: Syent “that thare. are. any. prior - conflicting digimne io permits | 


. ‘the applicant initiating the subsequent claim must describe: the land - : 
_ desired. with. refer ence to the a monuments | of: each ae | 


claimant. 


WHERE PERMITS HAVE ISSUED. a 


4. Numerous Scinits have beent issued for. ee cece in 


~ eases where the Department could not determine whether conflicting = : 


claims existed, or the extent or capoent ae ee mpen the = follows | 
_ conditions: ids 2 a ee Pe ty 


7 This permit is seineas upon the. ‘express ‘condition that. the: permittee will 
adjust any conflict with any prior applicant within six months from date hereof. be 


In numerous instances. where conflicts have apparently existed the > 7 
a permittees have. failed to comply with this condition: Any extension 


cof time for beginning. or completing drilling operations, granted _ 


- pursuant to the act of January 11, 1922 (42 Stat., 356), does not-ex- ; 
tend the time for compliance with the foregoing sondition and these ; 


per mits are subject to cancellation for default.in ‘this respect. 


- 5. All permittees. who have received permits upon:the- foregoing : os o 
conditions and are in. default must, within amnely days trom receipt er a 


: of notice, submit: 


(a) Their. affidavits that there’ are no © conflicting eine initiated : - a 
siaulbaneously’ with, or prior to, their initiation of a claim toa per- = | 


mit, and where this office has stated that such conflicts apparently 


. eal, they. must, furnish. amended. descriptions locating the claim 
with reference to the initial monuments of the prior pacers Tete 


| clearly indicating that such conflicts do not. exist ; or 
“(b) “Their affidavits showing | an adjustment of these coudices or 


such effort aS was made to. procure one, which. must: be accompanied ee 
by such. amended descriptions | with reference to the initial monu- 

— ments of the prior conflicting claimants as will enable this office to. es 

_ make such final adjudication of rights as the facts may warrant. 


(c) In the case of conflicting claims. simultaneously initiated ‘the 


claimants must furnish a description. with reference: to a public 7 2S oe 
survey monument aif possible, but if no such monument is available 
the parties must furnish amended descriptions with reference to es 


| common monument.. 


6. ‘Failure of the. oe to comply. with the. coils of 28 


| the: pr eceding - section shall constitute proper grounds for the cancel- 

lation of their. permits without further notice from this office. = 
7%, You will examine ‘all- applications. for. prospecting permits and 

: require compliance with sections 1 and 2 hereof, within ninety days 


from notice, in cases where. ‘such. applications do. not comply: there- - . 
-. with, transmitting said applications i in. due ¢ course. with. a report as se 
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to: the: action: taken “These regulations. will be: given the: widest 
publicity, ss without: cost: to’ the’ Government. te oe 
ae Ae ee a eS ee noe 
| _ Commissioner. 


_ Approved: Dees enc rela ae 
“E.G. Foneny, og 
eeu Assistant Secretary. 
‘ELMER LAURITZEN ET AL. : 
: ~ Devidea ‘October 15, 1928. ek 


“One. who, prior to the passage of the. issn act of: February 20, 4920, ene . 


a : upon. lands embraced within an unreyoked coal land withdrawal and made. 


D. ‘large: expenditures in the. development of a coal. imine thereupon. acquir ed. 
no ‘legal rights | by. reason’ of such expenditures and improvements. 
Coat. Lanps — Witsprawat — Lease — Equrry—Imnovewnwts—Oocurancr— | 
| SECRETARY OF ‘THE INTERIOR. rae . Cm, “hee ke : 

‘The: first proviso to ‘séction 2. of: ‘the act of iebr wary 85, 4920, manhior izes ‘the. | 


* Seeretary: of. the Interior: to’ extend ‘equitable - -yeliet ‘by granting: a lease - | 


4 without the: necessity of . competitive | bidding. to any ‘properly » qualified © 
ie person, or association: of. persons, . -who, prior. to the. approval of the: act, 
. had in good faith substantially improved: and. occupied. or claimed, an 
“area of public coal lands, not in excess of that to which a valid ‘claim ~ 
ok ‘might: have been asserted ‘imder: ‘the coal land laws, where no Joeet vel + 
2.2 £0 purchase is accorded. ‘by: section aa of thre leasing act. | | 


| “Finney, First Assistant Secretary: : . 
| by departmental order of ot 9, 1998, mince ore et a _ 
= Were afforded opportunity to submit . an additional showing to ‘sup- 
- section 2 of the nik of es 96, “1920 win Stat., 437), with respect | 
to a certain described unsurveyed area which when surveyed, will be . 
“approximately. the Sw. 4. Sec...8, N. 4, Sec. 9, and NW. 4, Sec. 10, 
T.14S,,R.7E., 8. L. M., Salt Lake: ‘City | land district, in ponbecuon _ 
| with application 02557 6 fon a coal lease for. an area embracing. 2560 | 
acres including that herein above described. : 
The facts in the case; so far as they were. allepea: or en at. the 


: | date of said departmental order, are set: forth with considerable par-_ ; 


| ticularity. therein and need not, ‘theréfore, be here again fully de- © 
tailed. It is sufficient to say the. lease application was filed June 21, 

1922, in \ the name of Elmer Lauritzen. The application recited. the : 
view 6f such’ expanded ‘the. applideit prayed. among. other things, ~ 
that’ ‘the area embraced in ‘the’ application be set aside as a leasing : 
ms unit’ : and’ that the have a preterence oe to lease the said: lands.” 7 
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as The se idielias ‘however, by decision. ae J ar 18, 1929, held a _» 


- Lauritzen was not entitled to a preference: right: to: a:lease for the: OF edt 


: ” 


sum in excess of $40,000. It was urged i in the appeal that under the... : a 


_.land*for the reason that the expenditures set up ‘by the applicant.as 
-abasis forsuch a préference- right were made on and after July, TOU ae 
--and while the lard was in-a ‘state of withdrawal: from. disposition: — reece 
- under:the ‘coal land laws by Executive order of July 6,.1910.2From: _ ot 
. that action Lauritzen appealed and: in-connection with’ the appeal 
- filed a petition for: the amendment of the application so as:to'show  .. 
. that it was made by the said-Elmer Lauritzen and ‘R.‘W: Lauritzen, cee 
Andrew J. Hogan, Hiigene Underhill, and.O. D. Eliason;: it being er 
u alleged ' in the petition that. the said parties as‘an- a ee 2h) ae 
_ September, 1918, entered into possession of the SW.:4,-Sec."8, N. 4,00 
~ Sec. 9, and NW. 4,-Sec. 10;-herein above described; ead have: nn a. 
| exclusive possession of the land: ever since, improving and: developing: f° ee 
-. the'same; that'at the present time there‘are on'said lands improve: 
- ments of a value of $40,000, ‘said: improvements-consisting of ‘bunk = 
: houses, Noisting. Works, blacksmith. and” machine ela vue other oe 


. other openings made. for the purpose of: exposing? ind: devdloping ‘the, 7 oe 
_ coal deposits’ on the land that in’ ‘July or August, 1918, the said: 
. Elmer Lauritzen consulted: the ‘local: officers ‘at ‘Salt: Lake: City: and: 
was advised by them that he and his-associates could initiate a pref-. 
erence right” to the land aiid’ by: expending. the sum'of'$5,000 thereon 
‘would: be entitléd to obtain 640 acres, but’ could: not file application ae 
” to purchase: the same tntil the official plat ofsurvey should be filed = 
. in the local office; that it was the association’s intent from. the outset; ote 
. that’ their claims ‘should embrace 640 acres and ‘that they would-ex- 
pend thereon the sum of at: least’ $5,000 as provided: by: sections. Seger 
- 9348-2359, of the Revised Statutésandas a*matter of: fact;asum in - 
excess of $7,000 was expended on’ the Said area prior to the approval: >. 8% 
of the leasing ‘ act, in good faith, and without knowledge of any coal 7 
withdrawal affecting the'same, until thereafter'so informed by the == 
- Land Department’ through ‘correspondence with regard to the leasing. oe 


application, and only after there had been*expended on the land:a.. 


_ circumstances stated, : the association was -entitled toa preference: pee 


| right to. a lease covering the: said area- of -640 acres under ao ae oy a 
Z visions ‘of the first’ proviso to gaid section 2 of the: leasing act. Sea ae 
In its order. of February: 9, 1923, the Department: patled upon Seer ace 
| Jauritzn’ and his ‘associates: for’ an explanation as to: Lauritzen’s 
: previous allegation. of exclusive oécupancy, possession ‘and. improve: 

_ ment of the land and ‘also for a: showing as‘to the qualifications of 
each of the members of the association to initiate a: claim under ‘the 
coal land: laws, together with'a detailed déscription and a statement. 
8 as to the pe Jock of the improvements alleged: to have been. made ae! 
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7 : upon the rere prior to the approval of the: leasing on ‘Such a show: : 


_ ing has now been made and the Department: finds the same sufficient | 


te. establish: the asserted claim of the: association to the. said-area. of . 


- 640 acres, the expenditure of more than $5,000 thereon for coal devel-. 


4 opment purposes prior to the approval of the. leasing act ‘and the 


' qualifications of the individual:members of the association. to initiate. 
a claim to’ land under the coal: land laws and to fake. a Tease under. | 
the. provisions of the leasing. act: | 7 s 
The said proviso to: section :2. of the: act provides that ‘ & the Seer” : 
tary of the Interior is hereby: authorized, in awarding leases for coal 
lands: heretofore improved and occupied or claimed in. good faith, | 


to consider and recognize equitable rights of such. occupants. or. claim: - 
ants,” and the case presents for determination ‘the question as to 

aoe whether four. persons, constituting an association, qualified to make. 
- entry ‘under the coal land laws, who had in.good faith prior to the ap- 


_proval of the leasing act and pursuant to favorable advice previously. _ 
7 given them by the-local. officers, improved and occupied or, claimed: 
_. 640 acres of withdrawn:coal lands but in ignorance of the withdrawal, 


— thereby acquired something that mniehit be considered and. revopnized. 4 


_by the Department as an equitable right, entitling the association to’ 7 


Oo ae glenn: with pene to the particular area, without. competative bid- . 


_ ding. — , 
> The. Department after a careful considenuion of the ne is of 7 


a opinion that the purpose. of the said proviso was to authorize: the 


. Secretary to extend-to.any properly. qualified person or association of ° | 
3 “persons who prior to. the approval of the leasing act: had in good. 


. 4 faith substantially. improved, and. occupied, or. claimed a, particular is 


: area of public coal lands of the United States not in excess of that to - 


7 which a valid claim. might have been. asserted under the coal. land 


| laws, equitable relief in.cases.where no legal right to purchase was | 


-. accorded. by section. 37 of the leasing act so as to permit such person 


_ or‘association:to secure a lease to the land so. improved and occupied. _ 
or claimed, without being compelled to enter. into. competition by. bid- _ 


i ding or otherwise, with some other person. or persons for. the privi: 


lege of leasing the claim as: required. by that portion of the section 
| preceding the proviso and.thus in. effect. relieve such. claimant Or x 


os claimants of the necessity of twice paying: for the improvements. . 


Tt is clear that as to the land here ‘involved the lease. applicants aL 


oa ‘though making large expenditures upon. the land, acquired no legal ~ 
rights on account of such. expenditures. because of the fact that the a 
~ land was from and. after the time of making said improvements. and a 


_ down to the approval of the leasing act, covered by. the. unrevoked, . 
' Executive order of withdrawal of July 6, 1910. It is alleged by. the a 
- claimants, however, that stich expenditures were. made i in consequence — 
7 of the advice of: the local officers. and that fact, together with - | 


7 - a 
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: magnitude. of. the experiditures riade by! ‘the’ cliiimants’ would tend tO a 
_. indicate the utmost: good: faith on their part ‘in°the premises. ‘In 
-¥lew of the foregoing it is held that: the claimants are;‘all-else being ae 
: regular, entitled’ to a. lease ‘to: the Said’ 640° acres above: described Aly 


rents and royalties not’ less than ‘the minimum: ‘provided for: ‘leases 
under the :act,' to‘ be’ fixed ‘by ‘the’ Secretary; and. without competitive 
bidding. The remainder of the area included. in the application will 
~ be put: up and auctioned in the usual’manner:: The case is accordingly 
remanded ‘for ap EnOpEIste action in harmony with’ ‘the: views | herein 
expressed. | eh inet. 3 ae : 


“HETRs OF I AMES BYRNE. 
“Decided October 26;. 1923. 





‘Repavacewt —Wonps a ‘AND.  PHRases—Srarorms—Acr ¢ OF Jone. , 1880. igs 
7 “In coupling the expression cs can not. be confirmed. ” with the term | a ‘ erroneously’ 





: . \ reference to which the defect. could. not.be cured. 


| Reparaent—Desenr Lanp—Ramroap. Grant—PayMEnr. | Se ee 
“Allowance of :a desert: Jand entry under the act: of March 8, 1877, ‘tor i tania: cn 
- within the primary. limits of. a railroad. -grant,/ upon: original payinent of : 
_. 25. cents. per acre, Was. not. erroneous,- ‘and, where, during, its. existence. it 


“allowed,” as those phrases are used in section 2 of the act of Juné 16, 1880, a ae 
which authorized repayment where’ an ‘entry: was “ erroneously allowed and POR ee Se 
can not: be. confirmed, ” the. law necessarily ° contemplated: an‘ ventry with a aa 


 eould have. been. -completed , at the rate of $1.25 per acre under ‘regulations. ak 


a then ‘in. ‘force, it: “was ‘subject to. ‘confirmation | within the: meaning : of the © 
“\-pepayment act, and even: under ‘subsequent regulations to meet a new in- 


i :  terpretation. of. ‘the © law;: such; an: entry, ° if: then existing,’ could have’ been ° | : 
completed. upon: payment. of the unpaid portion: ‘Of the legal price; “henee, we, 2 


“under either, view, a ‘proper, case for: r repayment: ig not. ‘Presented,’ 
a DuparrmEnTaL Decision Overruzep. Se eee. =. 
Case of William Ww. Brandt, (BL Te. D., 2), overruled. = a 

i“ Poniiny First Assistant Secretary: | | 


The heirs ‘of James Byrne have. appeals from. decisions of the | 
Cointmissioner of the General Land Office dated June21 and J uly o%, 
1923, denying. their application. for:repayment of :the money paid by. . 


| Byrne in connection: with: his: desert-land entry No. 023620, Helena, a | 


Montana, series; made. April’ 20, 1886, for the S43. Sec. 20, 'T..9 'N., 
R. 13 We. M.M., which v was canceled May 10, 1889, upon. his voluntary - 
relinquishment. Tk as, : 

. The entryman: paid $80. He the ame ait ee ee at ae nate of 25 


canbe: ‘per’ acre;as required ‘by: the’ desert-land' act of March'3;1877. 


(19 Stat., a. Under’ the haw then’ existing it was 8 reljuired Mae : 


| th years on the date of the onoiial entry. “The leg of this "i, ~ = 


‘7 4526°—24—vor, 50—11 | 
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entry ¥ was hever sr questioned by. the Goverariant be on the: eatitzery | 
was permitted to:stand.as a. legal: entry.for the. full. statutory: ‘period — 


of itslifetime. and. until: voluntarily: relinquished; as: above: stated. 
ae The. certificate issued by the register and.receiver at the time of. entry . 
recited. that the.entryman would be-entitled:to patent if within three ~ 
Years from April: 20, 1886, satisfactory: proof be: made of-reclamation _ 


ofthe Jand: ‘by carrying water thereon. and: upon: payment of-the ad- 
r ditional sum of $1 per acre. The said entry was: within the: primary is 
limits of. the grant: to the. Northern Pacific Railroad Company,:as — 
- fixed by map of definite location filed July 6, 1882, and thereby - 
brought under the operation of section 2357, Revised ‘Statutes, which ~ 


- - fixed the price of $2.50: _per acre for lands within the limits of rail- 


7 Toad grants. However, i in the early adininistration of the desert-land. 
act the view obtained that. inasmuch. as‘ that law specifically author- 
ized. allowance of desert-land entries at the rate of $1.25. per acre, it 

‘ operated independently of prior law i in ‘respect to the price | at. which ~ 


; the’ land was to be disposed. of. ‘That view of. the.law.-was subse- 
ih quently changed, and by circular of J une 27,-1887- (5. LD. 708), the © 


_ Department held that :the price. for lands. within: ‘railroad: limits en- 


- : tered under the desert-land laws was $2. 50: per acre. It was further : 


: | provided, however, i in. the said circular that:its provisions were not to = 
| have. retroactive. effect :i -1n: cases where the regulations of: the Depart-. " 
ment: in force at the date of. entry were complied: ‘with. The ‘sub- 


oo ject was further considered. by Acting Secretary Muldrow under date 


of September 15, 1887: (6 L..D., 145). The question there involved a 


ooo Was, whether entries made at the rate. of. $1. 25. per. acre. within. railroad © 2 

220 limits prior: to the date of the circular of J: une 27, 188%, could be: com 

pleted at that. rate or whether the $2.50 rate would. be eee as to 
such entries. ‘In'that cotinection it was said— ‘ 


_— Now the foumer ruling of the Department which had been i ‘in existence ho 
| the date of the act until - ‘the ’ date: of the ‘present: circular, had, while it 
"existed the force and effect of law so.far-.as rights. acquired. under: it are. | 
oe concerned. It. was’ a constr uction of. the law by. the head of, the:. -Depart-. 
“ment charged. with. the execution’ of it, and, 1, the Jaw was : administered. accord- Aa 
ing to'this construction: *" eee ee fae: : 
The: entryman made. his. contract’. under: the: ~yoding: then. in: force; “relying Da 


- upon. this construction thus. adopted, and. the mutual. intention. of. both parties. 
| Was. that the. land should be paid for at: the. price ..of $1.25. _per. acre.. This 


3 “was. the law. then, and the contract was: made with special . reference. to it. ae 
| Tt poakes: no difference that. the construction of. ‘thé: law: has” changed. © ‘For- 
the sound: and. true rule is that if the contract. when made ‘was’ valid’ by ‘the - 


: Ae law: as: then: interpreted. and: ‘administered, its: validity: and’ ‘obligation cannot 
he | De’ impaired. by: ‘any: subsequent : ‘decisions. altering. the. construction: ofthe oa 
Rowan. et al. v. Runnels. (5. How.,-.184), Ohio. Life. Ins. and ‘Trust. o.,. 


- Debolt (a6 id., 427 )s Gelpcke et al. v. City of ‘Dubuque. (1 Wall., 175). Bas ia 
From. the foregoing Tam clearly of the = opinion ‘that where: entry was made 


- : : of double’ minimum - desert. land prior to” ‘the ‘proinilgation” ot the circular , 
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Sandee: consideration; fie entryman should be required to: “pay: but: $1 25, per . aoe : 


Bere, for the land. entered by. him.: 


- The act of. March 3) “1891. (26 | Stati; ,, 1098), Sa of pines an 
ieee land act. of. 1877, has. been ee as fixing the: price: of 


; lands enter ed under the desert- land law at the uniform rate of $1.25° 


per. acr @,. although located: within: tailroad: limits. Tt’ “was. held, eee, 


however, by the Supreme | Court. in the case of United. States.v.. 


Healey: (160 U.S, 136), as. to. ‘entries made prior -to. the act.of = 
- March 8, 1891, that the legal: price was $2.50 per-acre | for lands so: - 
- located. . But: that.case. involved an entry: made in 1889, wherein. the... 


| entryman had paid $2.50. per:acre in compliance. with ae aforesaid’ 


 elreular. of: June oF. 1887, and. the court rejected his claim. for repay-. ‘“ : | / 


ment of the: amount: in: excess of $1. 25. ‘per. acre.. Soon: after. the: 


- decision in that. case, it was: invoked: by: one Holcomb: to. recover. the: ae 

- amount; of $80: which he had: ‘paid: on ‘his’ desert- land: entry for 320° Cee 
“acres made December 24, 1881,:and: which was. canceled: September: as, 
. 22, 1885, because of failure to submit final. proof within the statutory’ 

E period. ‘The. claim was presented under: the provisions of section. 
- 2of the act of June 16,1880. (21 Stat., 287),.on:the- theory:that the = | 
~ entry was erroneously allowed and. could not: have been.confirmed: =~ 

7 because the land. entered was within the limits of a railroad. grant: 
and -was not subject. to entry. under the desert- land® law: of 1877.00 | 

- He had paid the initial-price of 25 cents per acre in: accordance. ee: 
- with .the. practice. then existing, under which he could have com= Bo ie 

> pleted: the entry upon payment.of the. additional ‘sum. of ‘$1. per: a ers 

~ acre...:In.that. case the Department, decided (22 L. D., 5604). that the 27.7 

eS entry. was not erroneously. allowed, and the application. for repay- 

. ment: was denied. Tt is true that. after the. decision. in. the Healey. Me a 

case, supra,’ the Department. required. payment. at rate: of. $2. 50-per: . rs 

. acre: for completion of existing. entries..made. prior. to. the: act off 9 
“March 8, 1891, within. railroad limits, but it- was not held:that. they. Ce. ach 

were illegal. entries,. and. they. were. permitted tobe: completed and: - 


patented upon making. proper. payment. Frederick. WwW. Larwrence : 
(23 L. D. , 450); Kate G. Organ (25.L. D.j 281). ico 2 
>. The application in the instant case is pressed for. alicwance aac | 
‘the doctrine applied in the case of William W. Brandt (31 L. D._ 
277), which was. similar. in. essential. respects. to. the: facts here. i - 


-volved.:. In that. case the: Department held: that. the. entry was 
i erroneously allowed ‘within the meaning of the. repayment act of 
» June 16, 1880, because it was made-on.the basis of. payment at the. . oe a 
rate of $1, 95 per acre, whereas, the correct. price was $2.50.per acre, 
and that it could not have been: confirmed. or completed: by. payment sah see 
~ of the remaining portion: of the purchase. price: at. which: it was eS ; i ey 
jmace, 4 and. le ae a ae case: > for "repayrinetity eae eo 
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oper thorough. coisideration of this question ne Department nae | 


oe reached the conclusion that. the reasoning » employed i in the’ Brandt 
Gage: is: unsound. and should, no. longer ‘be. accepted | ‘as. authority for * 


, allowance « oS Seca in x such ¢ cases, “ita is pein Porsey¢ over- es 


a3 ruled. 


= Bedtion: 9 of tie Ae a ti une. 16, 1880, supra, aaihioneee cos eee. | 
| where the entry was “ erroneously: allowed and can not be confirmed.” _ 
~ Inquiry ‘will be. directed. first. to the question ’ of error ‘involved in 

the allowance of this: entry. Tt was established in. the case.of United ; 
~ States -v. Ingram: (172 U. S., 327). that desert- land. entries could: be © 


7 | . lawfully made within the: lee or primary. limits of a-railroad. grant _ 
forthe alternate sections not: granted. to the railroad.: The effect of — 


the: gratit: im: that. respect. was. merely to raise the price: from $1.95 to. 
. $2.50.periacre. The land was. subject: to desert-land entry. ‘There- . 
fore, the entry. was not illegal from: that cause... But it is claimed: 
that. the: entry was illegal, or at least: erroneously allowed, because - 
~ the: entryman engaged to pay at. the rate of $1.25 per acre, whereas, . 
— the lawful price was: $2.50 per. ‘acre. Tt should be ebserved at: this 


- - point:that'-we are: concerned. with the declaration usually called the - 


_ original entry. The: precise: question at. this stage is’in respect ‘to’ 
the -regularityof the original entry. The desert-land: act of 1877, 
under which: ‘the entry was made, required: an initial payment of 25 
cents: per acre, and ‘no other law, either prior or subsequent, required | 
more. “And there was no‘ regulation of:the Department. violated ‘in 
the allowance of this: entry; hence, it was not erroneously allowed. 
«The next ‘question is whether. subsequent ‘interpretation of: the law 
prevented’ confirmation, that is, completion: of title. As. above: 
pointed ‘out, the Department. after the date of this’ entry changed 
its: view in‘respect to the proper ‘price for lands so located, but: the 
| higher price was required only:in case of future’ entries, and. entries. 
- theretofore allowed were’ per mitted to-stand.as valid and could be 
completed:at the old price.” Therefore, this entry was altogether 
unaffected by the new: regulations and .could: have':been: completed. 
at the rate contemplated at the time the entry was made. a. 
But even.if concession: ‘be: made to’ possible: argument that. this - 
latter ‘regulation: was too liberal and accorded existing entries more . 
than the law, as correctly interpreted, justified, yetit-still would have — 


se been. ‘possible to have:carried :the entry to completion by ‘making 


“proper payment and ‘complying. with other provisions of: law re- . 


oe _ specting reclamation. : ‘There was. no legal obstacle i in the way to ss 


_ -prevent:confirmation.. In. coupling the expression.“can not be con- - 
firmed” with the term “ erroneously allowed,” the law: necessarily: — 
ei contemplated. cases where the defect ‘in the entry could-not: be cured, os 


an : os but. which required cancellation... Such condition did not exist. in | 
eee the: Pr esent pce whether viewed i in _ the Aight: < of the ree ot 


folie , | "DECISIONS RELATING TO THE ‘PUBLIC LANDS. oh 165 oe Oe | 


Aepiintions meee or according + to ; the’ jew as. s finally determined. a 
AS stated by the. court: In the: case: of ‘Ingram, supra— petits ats 
Te follows from. these. considerations that fee the petitioner “theram, liad aif - . 
: complied withthe terms: ‘of: the desert-land act, he could; by payment of’ $2.50" on 
an. acre have acquired title: to: the: lands. he: / sought. to- ‘enter. - Voluntarily | 
i abandoning his: ae ne: has no cause of action. for the. ‘sum 2 ‘which ne. paid: to.. 
initiate it. ne CO ee ee ae ee 

The decision appealed from. is + accordingly affirmed. 


7 = oe "HEIRS OF JAMES 1 BYRNE! 


; Motion for. ius St ‘departmental, ‘decision : of October: 26 7 : cee: 
7 1993 (50° L. D. 7 161), denied. by. First Assistant, Beeretary Finney, ae 
“December 5, 1923. ra ine > oy fg ie. ee - e 


- BOS ORQUES v. | HEIHN. 
| Deoided. Oetover 80, 1928. s r 1 oO 18° 


RELINQUISHMENT-—HomesrBap Bwrey, ~~ | ae 6 6 cary 363 
AK letter wr ‘itten. by. a homestead. ooo cae é, a United ‘States land office: con- . 

. taining the statement, , ‘I wish to relinquish. all my claims on the land,’ "is 

a not. sufficiently definite in its. terms to indicate a Descent intention to. re 
~ linquish the particular lands embraced | in the entry. Paid ee 


| Conrus1—Pracrics—Norict—AGENT—ATTORNEY, ios 


ee ‘Under the Rules of Practice inotice ‘of ‘contest must. be served upon. the > entry- . 
ae man and service of notice upon I _ siege or: ‘attorney i is : insufficient. os 









Hu emer 


| Contesi—Paacrice—‘oi hoe. on wee a. 2 eae 3 | : i. 
The requirement in Rule 8 of Practice ‘chat Droot of: service of notice. of Pion ae 
_- test be made within a specified time, where no answer has been filed, AS ating oe 3%, 
| “mandatory, and, upon: failure of the contestant to ) strictly complyt therewith, Fale, 
"the: contest abates: ‘ipso facto: — ma 7 Bi Se Ce vege ve 
. DEPARTMENTAL Dectsiows CITED AND APPLIED. G y 


“Cases. ‘of Schmidt: v. ‘McCurdy (441 I ‘Da » 3885, ? and Whalen v, ‘Hanson ‘a : : 
an Oi Ds 106), cited: and applied.” bi a oe = 


“Brviny, First Assistant. Neovétary: wt oe : 

| At the ‘San Francisco, California, land othe | on. yee 21, 1920, i sake 
Flora M. Heihn made entry under the enlarged homestead act: for : 

_ lots. 6, ve BS Sec. 3, ots. 8, 9, 10,: 15516, Sec. 4,. we 13. 8. Re 9 E, a ae 
M. D. Me (306. va beret) and on, u esis 24, 1920, there, was filed. a ta 
. paper. appointing. ¥G uy 





My agents to represeat 1 me. ane fine Sie: entitled matter, ‘and | authorize - fieir - 

; to accept Service in my name: and to do. an ‘and all things “necessary - to the = 7 

_ purpose for. which they | are’ appointed, and Téquest. that’ “You. serve upon them. — 
‘all notices“ and. other» papers in. any: manner relating | to ‘the: above: entitled Ca 
; matter. eae 3 | 5 soar o 
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7 On ‘April a 1923, an. Papenescon to. Sontest the entry. was filed by 
Ss Angelo Bojorques, the affidavit charging. abandonment for more than : 
six months last pasty, followed by. the required nonmilitary service 


- averment. Notice for personal service issued, and on April 10, 1923, . 
proof was. filed that it had been served 0 on n:Gilmore and Gilmore, No . 


rr 7 other service of notice was alleged. — 3 - 
On pee 18, 1928, there was ‘received at t the local oie the follow- 
ing: | | : - 
a oe a | Sock ron, Caumr., Apr il 16; 1928. 
os ue s. “Lax Orrice: 4 ies | 7 
ee wish to. velinguish- all. amy. dlaims, on. the: land. ie n 
: a ca an FLORA M. Hera. 


> Phéréatter role of a. heaving” was sascued: to afford contestant an - 


ex, peice to submit evidence i in support of the nonmilitary service > 


averment. _On motion of the attorney for contestant, the hearing was 


oe aS continued until J uly 9, 1923. On the date last. named, contestant, by. 
«+ attorney, moved that. the’ letter dated. April 16, 1928, above quoted, a 

be treated as the relinquishment of the entry, and that the record be — 
~~ forwarded to the Commissioner of the General Land Office. By 


decision dated August 1, 1928, the Commissioner refused to accept. 
the: letter as the relingushment of the entry, and required contestant — 
_ to make proper. service of notice of contest or procure’ a proper relin- — 


= quishment of the entry. ‘Contestant: has. appealed, and calls attention 


to a letter of inquiry written. by Gilmore and Gilmore to the local 2 


| Eencns under date of: August: 30, 1923, wherein they stated : 


. “A. yelinquishment, ‘properly. acknowledged, has been. handed: to. us be a client a 
‘of ours: who wishes. to file on this land. Knowing there has been a contest, we 


must: find out first whether the land is aes and whether a a Sling by our client es 
ie oo could be: allowed. ; ats 


| Mrs. Heihn’s ete of ‘Apait 16, ‘1993, aid: nob debe any. neon 


: . nor. state. what. a claims’ ” she aed to relinguish. Moreover, the 
_ signature ‘was not attested. The letter merely stated that she wished - 


to: relinquish her “ claims on the land,” but did not. state that. she - 


te “hereby relinquished ” whatever claims. she had i in. mind. In the ab- — 
-. sence of an. identification of the “ claims,” or of.a definite statement 
- that she desired the letter to be treated as ‘the relinquishment of her — 
eae homestead entry, the a olen would not. is warranted 1 in 1 direct- cs 

ae, ing the cancellation: thereof. ae. - 


i “The: Commissioner erred in. proposing ar one the contestant to : : 
7 proceed further. “Notice for’ personal service issued: April 5, 1923, - 


reed : and after the lapse of sixty days without proof of service ee filed, ~~ 
eee the contest abated. under Rule of Pr actice 8, which provides: * ob 


PP ee “Unless: ‘potice of contest. is ‘personally served within 30 days . after. ‘issuance 7 
ae = of said notice and root thereof made not Tater than 20: days atter such oe - 
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: oe ifs service S publication’ is meee: ed, ‘unless: ‘publication is ‘coinmaniced: within = = 
20 days after such order and proof of publication is made not later than 120- ES 
ee days: after.. the. fourth: publication, as. prescribed. in: Rule-10,: the contest shall - pee 
= abate : Provided, ‘That.if-the defendant makes: answer. ‘without questioning the : 

service: OF, the. proot: of: service. of: said. notiees the contest yer 7 reece) without 7 : 


: ae requirement. in these particulars. 


~The: Department I held in: Schmidt * v. : - MoCardy a be Ds, Ds 68), = 


: referring to Rule 8: 


| “The - purpose of this. rule. is ‘to: expedite the’ ‘orderly. administration of. the: eee 
- publie: land” laws. relating: to the’ ‘initiation. of contests, ‘and. to prevent. delay a 
in the prosecution thereof. to the detr iment ‘of é & junior contestant. Under this. 


 pule, upon failure to make proof of service of’ notice of ‘contest within the. ~ : 


ae time specified, where no: answer has: been. filed, the contest: abates ipso facto, — ; 
~ without the. necessity. of any action. on ane: part of. the | ‘adverse party or ee ae 


a local. officers. 


‘Service of notice: of the ebnteat on 1G tnore and) Gane was: aoe Hie 


eee on entrywoman. — ‘The. Rules of Practice. provide. for two 
methods. of service of | ‘notice of contests—personally. and, by: publix. ait 
- cation—and nowhere. 1s. provision made for service of notice on an_ 


Pe arena ar erm te 


/ os agent or. r attorney. ‘Under, the. designation: by. entry woman of. Gil : a co 


; Teel. he ‘of any. "requitenient. ea as ay farther. ‘showing: of. oo 
: qualifications to make the entry, etc.) | would have been binding on. ne 
the entrywoman ; ‘but the agents w were not ‘authorized to peggy service, wae 


: of. notice of the contest. 


‘The. contestant; failed. a “file. vy oy proper. ‘service: Sof: ‘notice coe | 


~ within. the time allowed. by: the. Rules of Practice; and: as :a :conse-~ 


. - quence the contest. abated..: Rule:8 is mandatory, and. has all I'the force ‘ : 


~ and effect. of law... Whalen ». Hanson, 47h. D.; ; 100. 


ee - The: entrywoman. and. call: parties interested: “were a eae oe : : | : 
; ~ assuming: that the. Rules of. Practiée. would be. followed, and.toallow 
- the contestant to: proceed: further atter the contest had abated would ha eete 


a inequitable, 2 0 : 


The decision appealed. from, modified to agree > with: the ye foregoing, oS 


= ae affirmed. 


* McEUEN v. _ QUIROZ. 
| Decided October’ 36, 1988. 


: _- Ppacrion —Conast™—Hnaxrve—Bvinescr-—Onrtcras—Rectsten AND: ‘TRecerver, wit ; - 
: Where testimony in a. contest: is taken. before. an officer. designated for that. 
‘purpose by the register and receiver ‘the submission of further testimony _ 
* by’ either party at. ‘the final ‘hearing before the local officers” is “permissible” 


cy = Sony: ‘upon a + Propet “showing, 1 followed: by a. A proper order ew those Officers. os Rh sts 


a 168 as 2 ; "DECISIONS RELATING TO THE PUBLIC LANDS, 2 tvone | 


_ Practica — Gane —Hieanone-—Bvinexos—Connin vason--Oreronns—Raotsten a 
AND RiOmiyae, 92262) .ce hoe Pa aah GA as eee 
Submission of: testimony at tie! final Hable’ before dive! “register and: receiver wa 


.:; in.a.contest case, after the taking of testimony: before‘a: designated ofticer, : 


‘isin, ‘the: nature: of a continuance: and’ is: ge pe peereney BY’ ine: Rules: tes - 
- Practice relating to continuances. ” yaa aes te See ee se ce 


one as Practice —Conrast—CoNtINUANOB--APPEAI—COuMISSIONER OF THE ‘ome i 


 Lanp OFFICE. | ae Bee, 

| pe granting of a continuance. in a contest case. by. ‘the Toca officers is a 

wae mere interlocutory, order from which. an appeal. to. ‘the: Commissioner Of. 
the General Land Office will not lie. , . , | a 


DEPARrNceNTAL Decisions Cre AND. APPLIED. rae ea game 


Cases. of Cusaden: v. Perley (3° Le. ‘D., 145), and Daniguist ©. “Cotter cs - 
Le D., 396) ,: cited. and. applied. oes ere ) 


: Boxes, First Assistant ‘Seoretars rye. 


Phe’ above- entitled case, ‘involving the ‘stock- raising en | 
entry ‘of Presiliano Quiroz, ‘made January. 14, 1921, for Lots 3, 4, | 
E. 4 SW. 4, SE. 4, Sec. 31,1: 10S., R.:6 E,, “Lets 1, 2, 3-4, 5, SE. $ 
NW. + , S. 4 NE. 4 ; See: 6, T. 11 S., ‘R.6E, ‘G.and §. BR. M, within” 
the ‘Phootiix; “Arizona, land district; against which. ‘William R. 
-McEuen filed an application to contest. on. p Hobruary, 15, 1922, with, 
allegations that— Pe a ge ne ae s | 
said entryman never established imesitlenee « on.  aAta land, and, has’ never _main- 
tained a home — ‘on said ‘Jand. ‘Entryman’s- family has. resided permanently, 
in Tucson. about 60. miles distant from said land, during. past two years, | That 
said: entryman has totally abandoned said’ ‘Jand: during the past ‘Six’ months 
and that said: absence: from the land was ‘not due to the’ eniryman S employment 
in the military or. naval organizations: OF: the. United. States; - mb Ae Peas 
: comes before the Department. on: the: contestee’ s: dppeal't one a ‘ietter: 
of instructions dated’ July 12, 1923,: wherein the Commissioner of. 
_ the: General: Land Office retuned: the contést record. to the’ local 
- officers at: Phoenix with: instructions that’ they. should set the case for _ 
~ final. hearing, accept such testimony as had been offered. and: any: 
- further: testimony which might ‘be- submitted, ‘and. render ‘their Ds, | 
7 decision, proceeding | in the usual manner. ~ aw a 
The history of the case is briefly as- follows: © | : 
_ After the. entryman. had denied the contest. allegations a. aaa was 
‘ane before. a designated officer. at ‘Casa Grande on. April 20, 1922.. 


The contestant gave notice that. he-intended to offer the testimony — : 


: “of some witnesses at the final hearing before the local officers, stating 
- that’ said officers “ have sanctioned this step, since: it has been made a _ 


as customary: procedure.” * After three of the contestant’s witnesses had 


: testified his attorney stated ‘that. they had. no. further testimony. to. 
offer at that, time but.that. they. reserved the right. to. submit. further a 
evidence at the final hearing. ‘The contestant was present but re- 


fused to ‘teatity even when called to the stand § as a hostile witness er 
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| by. the contestee’ Ss attorney. The testimony, of the contestes and six : a 
other witnesses was offered. : 1 


The date of final hearing: ae fixed for May 10, 1992... Ow May. | ° 
| 6th. the. contestant: filed an-affidavit: for:a continuance for 30:days on. 


. the ground that-a materia] -witness was absent in Mexico. ‘The local ~ 
“officers. granted.a continuance to: June 9, 1922, and on May 20,.1922, 
the contestee appealed, the full record being forwarded to. the Gen- 
eral Land Office with the appeal three:days later... | 
~ On the date. to which the final hearing was continued the ney 
appeared with attorney. and witnesses. The contestee appeared. by. 
counsel who objected tothe submission of any: testimony, but: that 
of the contestant and four’ other: witnesses was offered. Thereafter 
the contestant’s attorney asked for another continuance for 30 days. 
in order that the depositions of other witnesses might be taken. The : 
| local, officers. denied a further continuance. | 


On June 26, 1922,.the. Commissioner: affirmed. the: fiction’ of. og ee 
: “ocak officers. in granting a continuance of the date set for final hears 
| ing. ‘The Department affirmed the: Commissioner’ s decision on Ja anu- 9 
ary 11, 1923, holding that the contestee was without standing as an. 

"appellant because. an | appeal. will ‘not lie-to the General Land. Office. ee 
from a. mere interlocutory. order, oe as the: granting’ oe a » continu: pent ee 


nee BEES a 
“Hts: « contestant’ appéélled on ei Jaly 8, 1992, - Sei ae dieiiial ee the a 


is reijiiest for a second continuance, at the same time filing ¢ a certificate. oe 
by the deputy: sheriff of Pima. County, Arizona, tending to impeach = 

| three of :the contestee’ S: witnesses: On June 12, 1928, the Commis-. a ae 
sioner returned to the ‘local officers the transcript: ot testimony to. 


be considered by’ them “ with testimony — ‘submitted. under’ further a 


hearing provided for by. departmental decision of January 11, 1923, - . | a, 
. promulgated by letter ‘H? of March 13, 1923.” The local. officers. . 


again transmitted the record to the ‘General Land Office, calling at-. . 


-tention to the fact that no action had been taken on: the contestant’s a 


appeal from the’ denial ofa second continuance... | 
Tn the letter of instructions now complained of the Commissioner ' 
states: poe ee ere eee Rae ee eee ee ae ity 

“The ‘questions. raised by the contestant’ in the appeal: filed in your office 2 July 


8, 1922, ' were determined : by the ‘Department’ except. that ‘as to taking ‘deposi- - | 


tions: and ‘the: filing of the certificate: of the Deputy Sheriff. of Pima ‘County, 
Arizona, “No. ‘objections by. contestee to submitting this testimony.” appear, and 
in the light of the decisions of: ‘this office and the Department, such: testimony 
_ would appear admissible. Such acre however, Sperlacd ‘be ve only. 
. such. weight - -as-it may - merit.: oes oa 
. Apparently, the ease is ready to be set, down. for “final hearing by. your office: 


and decision rendered by you theréon.. In the absence. of other objections = 
“appearing. on your. records, you will take such action, permitting the testimony ance ee 


in. question, to. ) be. introduced... 
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“The. contestee- ‘Was: very : "properly ‘d@pbaled: from ‘the instructions 


ee given by the ‘Commissioner. He did object’ to the allowance of at 
second ‘continuance and to the submission of. any: ‘evidence: following | 
ee the continued: final hearing: “In: effect the ‘Commissioner: reversed the 
a a local officers: and: granted a: second continuance:’ *: oe eee 


_- -Allustrative of the: obviously ‘irregular’ practice’ i this’ case’ aa. 
ee the’ apparently irregular: cee ae ‘the. following: gee be 


a _ quoted from. the final hearing: 


- Contestant’s attorney: ‘One more > thing rT want to ‘say, ‘that in ‘asking for . 
receiver, I. had. heard of: this’ “custom: ay giving: = eetinneny, at’ ‘the. finial: ee ; 
had: in. fact been. present. at. several. such. cases. -where. ‘much : “argument : pro. - 

: and con. went on, and. L was told. by. the register. and. receiver that. their. cunder-, 


standing. of the proper pr ocedure was that any. one. testifying at. a. first hear-. . 
ing: ‘could ‘not later ‘submit any ‘testimony ‘at the ‘final: hearing. . a. feared ‘that. - | 


de all. my ‘witnesses were used -at Casa’ Grande’ in’ ‘the’ “first: heéaririg, thatthe’ 


- other’: ‘side: might reserve. their. main. witnesses for .the- final hearing. where’ I es 


| would. be. helpless in rebuttal, and for. that: reason—during the taking, of. testi-. 


= mony at. Casa Grande, attorney ‘for: the other .side.said. he did not, know. 


whether. he would. bring. ‘in. witnesses at the final hearing. for his side or: not; . 


-.. F thought he might, and that I believe is in the transcript of the testimony” 


. taken | ‘at Casa Grande: L felt” it was” imecessary: to ‘play, safe, and. my rad . ; 


. desires’ to:give his testimony. ae a 
- Contestee’s attorney : I would like fe Tate. the eeeoee: ‘dow as. i adtomey: for as 


: - - the. entryman. that: ‘I am. very. ‘thankful: that. the statement; last. made, by: ‘the 
"attorney for the contestant has ‘been made, The attorney’ ce own words Sleazly. j 


aoa So Cw 


7. contiection ‘with this: Gage. This: ‘attorney. has, just stated: and itis‘ now a part’ 2 


| ; of the ‘record. that ‘ghie did not: want: to put ‘on: at. the hearing: in Cagsa' Grande. | 


: > “all. of:cher. evidence. because: the: defendant. might, be in:a position. at that three-. 
ne day: hearing to put. on -evidence. to rebut Or. refute the. contestant’s : case, cand: 


for. that reason,~ she reserved, ‘apparently, several of her witnesses to. have. - 


— them ‘testify at the final hearing in. Phoenix, all ‘for the purpose, as this ate oe 
| torney: has just stated, so that- the’ defendant would not bein a position of: = 


9: knowing : ‘all. of the ‘contestants. « case | and therefore. also -be wee in a pas - 


oes . to meet. such. evidence. 


- Contestant’s attorney: ‘The last. statement J is 5 entirely i in. error. ‘What: qT said 1 


7 was that. what I: feared was he would bri ‘ing his witnesses to the final hearing; 


that they ‘would try that ‘trick. “Tt has been. done’ ‘by’ attorneys in other’ cases, . 


- as I understand. - Our case was. clearly | established in Casa Grande. All the’ 
i alleg ations. were. thoroughly. brought. out,: ‘and. the, -eontestee had. every, ehance 


to: submit. his. evidence. . I had. no, “way. of. ‘knowing: whether. the, attorney. for ‘ 


the contestee ‘would: -put. on any testimony at all at Casa.Grande; nothing. 


| -defiinte. one way, or: the other ; he did. not. have. to put. on. any. testimony. there: 
if he. did. not want: to... And he might prpiend to. do $0, and. then. later: bring 


‘ £3 them all. to. Phoenix.. fea oe 


In the case of aden: v. Py B L. ‘D3 145), 4 63 is’ stated 4 in we ae : 


oe letter of instructions. from. the General Land. Office to ‘the poses 


ae ofleer: at Gainesville, Florida:, ie 


‘Under amended Rule of Practice 15, ection’ in ssontet | éases is ‘gaitliorized ne 
a to be t taken elsewhere than at the land office e expressly for the ‘purpose of sav- 2 
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ing: parties the ; expense: ‘of going’ te. ve and: office.. When: testimony: 1 is. BO: 


taken, your duty: atthe | “ hearing” Set. before. you. ‘is, “simply. to: consider, and e a 
act. upon - the testimony taken.. before. the. designated , officer. You. can not. _ oe 


require the parties, or either of them, to appear before you after you. have 


: ; : directed the testimony: to be taken: by: ‘some other officer, Tor can you * ‘receive. aie 
ite supplementary: ‘testimony: offered: ‘Dy: either: ‘Of: ‘the? ‘buries ‘after the’ taking: o ne 


eesemOny: before the: designated, officer: ‘has: been: closed... Soa LE 


~Bule 85 of the Rules of Practice aprevel in 1885, 5 (a Le. .D, 35, 


oe reads i Im part as follows: - i 


In ‘the discretion of t registers and receivers, , testimony. may 1 be taken t near sca : 


eee 


| ‘suthorized- to adininister ‘oaths, ata: ‘time and: place’ 0" ‘be! ‘Axed’ by them and oe al 


stated | in the notice of hearing. 


gh Sys ee ee ses - * ae te bas cite: a - iy ee a ue ta | 
“On the day set for hearing at the local: office the "register and. receiver will oo 


thereon. in the same manner as if the testimony. had been taken before them - 


ae selves. 


| ment held. that: 


In. the-cs case. cor Dadlqus 0. Cotter ce L. D, 308) the @ Depart = a 


a - Where, as in: this: case, testimony. is: authorized: to! be. taken. elgeunehe. a = a 
ie at, the local: office,. neither party: should be. permitted, on. the day.. of. hearing. TO 
-.. submit further testimony without ane notice > to the other, and. appropriate oes ee 


therefor made by the local office. 


Rule. 39° of the Brewente, Rules of Practice, > (48. L. D, 246, 6, 8) ae 


Fae, reads. as: follows: 


AG: the time set: for daring, or: at: any: time to: which the. trial: may: oe os 


tinued, the. enon of all the witnesses. poncscatss shall be taken and, reduced: c : 2 | 


ee to writing... 


tis clear from the foregoing: stations that the’ subsaission, of textie ae 


Pe S mony. at: the. final: hearing: ‘should: be: allowed. only: upon: a. proper: a. 


_ » ghowing, . followed by an order by. the local officers, and.that such. | 


-* -precéeding is inthe nature of'a continuance. ‘The Rules: of: Practice — a. 


make ample. provisions for continuatices, and. these: rules:should.be ao : E 
cs observed when it is necessary: to submit. testimony. at. final: hearings. on 


_.- The local officers were clearly correct: in refusing to grant. a second = 
| ~ gontinusnes: . The contestant did not apply for any order to take the... 

: testimony of the absent witnesses by deposition: “From. everything etn, 
that j is shown by the record the testimony. of all the witnesses, except: 


: one or two, could have been taken at the trial or by deposition at that _ : : . 
- time... If the contestant had been diligent. all. depositions. necessary oe 


: could have been, Teady, undoubtedly, at. the time of the continued final. - 
- hearing. 7 


Phe eomplete: transcript: of testimony i is now. Fok the. Det 7 
| ment t and there Ped vases to be x no 6 good or r valid ¢ reason n for n not consid-" | 


“ey ign f 


TQ _ DECISIONS: RELATING TO THE PUBLIC. LANDS. Lyon. 


—- ering the case on: “its merits at this time, instead. of merely ruling or oes 


= the narrow question how the’case should be‘remanded. 


It. was clearly established that the entryman. and his family did not 


a establish a residence. on. the land prior to February, 1922. ‘There. were 
-- gome. improvements. on the land. on: February..5, 1920, ‘when he. filed 
his’ application, and. thereafter he: and ‘his brothers ole some: fur 
_ ther improvements thereon. - 


_ Prior to February, 1922, the Gontectes! Ss. -wite. ee Sildpeit noelaal 
| at Tucson. He spent some of his. time there and at other times he . 
~ was. employed at various places. The contestant sought to prove that. 
- the-contestee’s wife first. went to the land on February 2.0,. 1922, after 
the contestee had notice of the contest. The latter ee six. of his. 
witnesses testified that. he and his wife went upon the land and estab- | 


lished: residence on: or: about F ebruary 38,1922. The contestant -was 


- inable to. refute the ‘testimony that residence was thus established 
before the filing of the application. to contest. 

| Witnesses for the contestant testified that they 1 ad: seen 1 the” con-- - 

-. testee’s wife on the way to the land on February 19, 1922, but by'tes- 

timony which was not refuted it was shown that. he left the home-: 


ha - stead: on: ‘February. 18th and returned on the:20th. In the: meantime ‘ 


_. She’ was seen: by the: contestant’s | witnesses “who concluded she | was a 


: going there for the first time. 


_- . Even if the testimony of the three. witnesses whose credibility ¥ was. i$ 
oa attacked should. be eliminated, there were ‘at: least’ three other wit- 
‘nesses, whose. credibility i is not questioned, who testified’ to ‘Seeing the — 
 contestee: and: his wife on the land on or about Mebruary 3, 1922... 
; They. were positive it was before February. 15, 1929. 
Jt is true that the entryman did not establish residence on thie inaid « 


os - within six months from. entry, nor even within. ‘a-year, but restdence 
was established before the institution of any contest: vand ‘this contest 


must therefore fail. — a at 
'The:contestant nip sought to ee that thé conbeatée was: not hold es 


ae | a the homestead in. good. faith, but this v was: not Lege 


“The contest Is | accordingly dismissed., 





| CHARLES PERKINS (ON REHEARIN va). 
‘ Dévided October 30, 1928. 


= ; ‘RemNouismimnt—Hosesrnap “Ewrky—Esrorret. a : 5 ~ : 
: ‘ A relinquishment, of a homestead entr y. which, except for the relingtishment, 
. | “would have been confirmed . under the proviso: to. section’ TF of the act: “of | 
March ‘8, 1891, estops the entryman from obtaining the benefits. of ‘the. 


tee exchange of ‘entry provision .of the act: of: January. 27, 1922, notwithstand-. 


| os ing. that the relinquishment.was induced. by, adverse proceedings. by - the 
Stop ae Government, instituted in accordance with the then existing practice, | 
ae stterwards held to ‘be unauthorized, a | 


. 61. ee “DECISIONS RELATING: TO THE PUBLIC: LANDS, i. 1B 


7 ‘Lanp Daparrment—Pracrice—Res ‘FUDICATA. ee cee eke 
The’ application by.. the. Department. of. the’ rule. of Tes: adjudicate t ‘e eee 


eo es _> versies. in which final decisions have been rendered by it,. is based. upon. the aa 


well-established | principle that there must come a.time whén there is to be — 


¢ i finality of action in. order ‘to prevent endless confusion in Tnatters in which - a : ae ee 
“i parties seek readjudication | in the light: of changes resulne from’ | subse- oa 


ne quent rulings of the Department or of: the courts, 


= ‘Duparracentrat Decrstow Dismincuisisp—DEpaRrMENTAr ‘Decrsron* [Aperiten, es ca . 
“Case. of Dorathy Ditmar (43. Ex D:; 104), cited and distinguished; case 5 ot ns - : 


. Lillie M. Kelly. (49. Gi Di; 659), cited. and: fs aaa 


m 5 Finny, First Assistant Secretary: 


“Charles Perkins has filed a motion for qeheare | in “the ¢ case in sa : = : 
which. this Department. by its decision of. August if, 1923, affirmed’ _ os 
the action of the Gener al Land Office i in rejecting. ae application to ae 


make an exchange of entry. under the eo of the act of Janu- - . 


= 27, 1922 (42 Stat.,; 359). 
| The motion for rehearing’ contends that the ‘ici artéd. (1). a” 
in placing too narrow a construction on the act of Ja anuary 2 19225°° 


(2) in applying the doctrine of res adjudécata to this. case; (8) in: 
holding that the relinquishment executed by Perkins of his former 3 
entry was give en voluntarily and not: under duress ; and (4). in:hold- 
ing that the relinquished entry. is not a. Proper ‘ase upon. which to 3 


: predicate a ‘selection under. the exchange act.. 


. It was admitted in the decision objected to that ‘he agnal eiitiys | — 
in the light of later holdings by the courts and by the Land Depart- | 
ment, would have’ undoubtedly been confirmed: under the proviso to 


section 7 of the act of March 8, 1891 (26 Stat., 1095), had the entry- 7 


man’ pursued his contention to a final adjudication. instead of filing 


a relinquishment. It was fur ther admitted that the adverse - pro-.- 
_ ceedings which the Government instituted. against the pony doubt- — 


| less. induced the relinquishment. _ 


“The Department did not. intend thee it ould be ered ae om. Ne . O55 
decision of August. 17, 1993, that. it ‘could. not or would not reopen. - 


_ a case on proper showing where, after the rendering 0 of i its decision, 


_ hitarpetition. of’ the conifinaiatory provisions ‘of the act of 1891 bade er 

been: erroneous, | and thereupon allow: an. exchange | of. -entry- tobe 

made under the act of 1922, supra. ‘But. the filing of the relinquish- ye 

~" ment by the entryman estopped him from ] pursuing his claim further, — os 
and left no reason. for the reopening of the case unless. for good and a. 


: : sufficient ¢ cause the: relinquishment: should be set. aside. 


- The act of January 27, 1922, authorizes the Secretary of ‘the: os or : . 
ae terior to permit the exchange of entries by those whose original en- 


tries had been confirmed by. law, and where, through an erroneous ae 


: Seek ck ated of oe desis the Land Departinent: had cansed. ‘those 


Pee A ; "DECISIONS! ‘PELATING To THE PUBLIC LANDS, Gv Ore 


: entries to ie meted and ihe lands disposed oft Ae ‘otlie partion: The: | 
ot right. is granted. only. to ‘one. whose’ entry had been. confirmed.” ‘No . 


such: privilege i is ‘extended to the subsequent. entryman. “The exchange a 
-.” ‘must be a voluntary exchange. ‘The act does not and can. not compel 
~ such, an exchange. The right: to make the. exchange necessarily im- - 


ap plies the right to hold: the land originally entered: and to oust the 2 


| a Subsequent. entryman. . 


The movent..for cca contends: pve ice me ag cient in Pe 


a question was not a voluntary relinquishment and that: Perkins: should ~ 
- not, therefore, be estopped from making the exchange. If that.con- — 


tention ‘should be sustained, the effect would be virtually. to restore 7 
him to all the rights which he ‘possessed’ under his original entry. slit .* 
would thereupon necessarily. follow. that his entry liad been con-.~ 
‘firmed and that he would. be entitled to the alternative remedy of | 


| = ~ either: dispossessing the subsequent entryman or of making. the ex- 


‘change. The contention thatthe. relinguishment. should be considered 7 


Ee “ineffective for the’ purpose. ‘of enabling. Perkins to exercise the right | 


of. exchange of entry does not appear sound unless it should be held ~ 


eee that the relinquishment. was. ineffective for all purposes... In the — 
ease. of. Dorathy Ditmar (43. Li D. ,.104), the Department. held that : 
as relinquishment executed under. similar circumstances was” to be 
‘deemed’ an involuntary. relinquishment. within the purview. of the — 


ae repayment laws. It j is not, here. considered, however, that such. hold- oe 
“ing with reference to repayment. should be applied to a case in. which 7 


2 the’ question « of confirmation of al. entry. is at issue. 


“In applying the rule of: res adjudicata to this case, Le sae 
merely intended to reiterate the well- established priciple. that where © 


it has tendered ‘a decision’ which has become final, that decision will . 
not be disturbed by it. Otherwise there. would Ne. uncertainty as to. ~ 


+... finalty of action and: endless confusion in ‘matters in which. parties 
‘geek readjudication in the light. of subsequent changes in the rulings — 
o>. of the Department, or of the courts. It is based upon the idea that — 
there must be an. end to litigation i in a matter in which a final judg- a 


ment has ‘been entered. The. rule of estoppel by. adjudication is 


- fundamental. in: “the. law, and is ‘recognized as. essential: to the or- | 


- derly: administration of the. laws. of the United. States by, its execu- | | 
~~ tive officers as well’ as. ‘to the final determination of controversies In 
| - the. courts. See Lillie M. aly (49 L. D,, 659, 662), and decisions 


- | therein cited. 


_ Accordingly the decision on appeal i is adhered: to and the 1¢ motion : 


aa for apene. is denied. oe ee 


ee “DECISIONS RELATING TO THE PUBLIC BANDS. e : a vo es 


> ACQUISITION OF INTERESTS: IN LANDS: IN RECLAMATION 
ue “PROJECTS: BY PROJECT MANAGERS. | : 


_ Opinion, November 5 1928. 


Lanp ‘Dseawncesr—Oxsroms—Pusnic Lanps—Recrantation—Sorion | 42, hee ee 


,REYISED Srarures. . 


| Section: ‘452, Revised: Statue which. prohibits officers): clerks: and eniployess 5. oS a 
., in- the:General. Land: Office: from: directly or. indirectly ' purchasing : or be-. | 


“coming: interested: in. the: ‘purchase: of any of: the public ‘lands, is ‘not: to be 
ne Ona SD as: jncluding pthicete, clerks and: | employees of the: Bureau: of ; 


: Teicgusicarion- Posiio: Lanps—Seoirary | oF THE ‘Twrkmton—Suemwvisony. AU oe 


_THORITY—OFFICERS. eee EL ae Doe eee eee ees 
_ While there is uo Wéderal. statute ‘that prohibits project. managers 5 of réeclama- a 


tion’ ‘projects’ ‘from. acquiring’ ‘interests in lands, either’ “public” or private, - ee 
within: the: projects ‘under their’ supervision, yet it is within the super- 


- eee visory authority, of the Secretary « of. the Interior ‘to. forbid: it as auDroptfate ; ” 
ae. regulation. eT gai mare tee ee aie mene ae ee. 
ae Rectamarion—Pustte Lanps—-Orrtcnes. 


_ Violation by. a. project: manager. of the- departmental order of. ‘Apt: fh 1912, me - eS 

~ ‘prohibiting | superintendents of - irrigation, engineers, or. other. officers” Ole er, a 
oe -ernployees in responsible charge. of a reclamation project, from acquiring - ee | 
“-" any interést in property within: that‘ project,’ Subjects’ im to “disciplinary ee 


i action, although the tr ansaction’ may not be iMegal. * 


--Epwanns, Solicitor: ee 


| Reference i is made to. menor nade of October. 18, 1923, sy. pines e a Ne 
, ‘istrative Assistant Burlew, requesting; my opinion as, to the legality. oo 
~ of project managers of reclamation projects aoquiring ownsthip, of ee 


~ farms on the projects under their | supervision. | 


_. Where lands are in private ownership, I know of 1 no statute which anos 
; “would prevent a ‘project. manager from. acquiring title to.same, If 3. 
it’ be: deemed good policy. to forbid such practice as conducive to. ete 
| favoritism 1 in the distribution of water or unfair advantage i in other” = 
respects, | it: appears to me that. it is within. the supervisory. power: ofS ue 


: the. Secretary of the Interior to’ forbid it. by appropriate regulation, as 


‘An: respect to the: question. of: entering Government, Jands, ‘there 1s 7 
ee provision’ of. law: applicable: to: employees: of ‘the: General ‘Land — ee 
Office. This is found i in a section 452, United States Revised ee. a 


which provides:. 


“The: officers, ‘lerks: and cere in. | the. General. Zand: Office are e prohibited ee 
oe from directly or indirectly. purchasing or: becoming ‘interested: in’ the purchase os ee 
of. any of ‘the’ public: and; and: any: person who: violates: this: section: nt a : 
. forthwith ‘be removed from. his: ‘office. rae ee pe PL ei 


wee 


Pers fer aaa 


: oe a “Babsnit} in 5 ihe oa Depariticnt ond the act of J Taly 4, nee :. : - 


ue Stat., 107 which reorganized the meneral Land Office. ee 


176. . Sag _DECISIONS RELATING TO THE PUBLIC: LANDS, oy | ron, 
et It has esr held that’ this: aahieiion nae not ‘inly tO: employes 
in the General Land Office proper; stationed at Washington, but also 


* local land offices, or in the offices of sirveyor: general In 10 LL. Da at . 
“z page 99, it was said : be x Cae, ee 


| “The ‘object of Sec. ABQ. was evidently to remove from: the per sons ‘dedgiatea Poe 


_ the temptation. and .the power by’ virtue “of the: opportunities afforded them as 


| by their. employment. to: perpetrate frauds and obtain: an undue » advantage 


= in: securing public lands over the. general public -by means*of: their: ‘earlier 7 


and. readier access: to the records relating to the disposal of,‘ and containing — 
valuable information as to, such lands. Officers, clerks and: employees in 


> the offices. of. surveyors-general fall clearly: within. the mischief contemplated ee 


by the statute, and the reason of the law applies to them with equally.as much © 

| . force as to those in the central office.at. Washington. .. Statutes and. regulations 

oe of this kind. are based upon. grounds of sound. public policy. and. their: strict : 
a enforcement is ‘essential to the g00d. of the public service. : m4 


Opportunities for mischief. similar to that anisnided’ t6 oe reinedied 7 


| aby this legislation may exist to some extent in the Bureal of Re- 


> clamation, the Ojfice of Indian. Affairs, and in- the Forest. Service, C 
for these’ offices are all concerned in various ways with. the disposal — 


es of public ‘lands.’ However, I am of ‘the opinion. ‘that the rules of 


os statutory. construction would not. justify: the interpretation. that, the. 


oe law mentioned has application to these respective offices... 


J understand that this matter is governed by. regulation i in the 7 
= Forest: Service. This Department has by regulation of June 929, 


> 1909, forbidden employees of the Indian Sarvies to enter public. lands — 


| which are subject to disposal for the benefit. of Indians, or -which . 
.-were acquired from Indians. | There are also. certain regulations a 
by this Department concerning the holding of property by reclama- — 
tion employees in reclamation projects. The Reclamation Manual ame 
(Volume 1, pages 45-46) contains the following: . oe 


- “Land. ownership by employees. During the time. of: survey, . ‘examination, a 


oy _ preliminary study of a project, it. is not permissible. for an employee. of the — 
| Reclamation Service to. become directly or indirectly. interested . in 1 the lands or 


region under survey. Poe * ~ -s 
“After a project has beén determined upon: and contracts let it is ‘pemisaiple a 


oe os an: employee: of the’ service t6. purchase Tand. for. a home to be. occupied: by f 


: ; himself and his immediate family. . This permission, however, does not: extend. to. 


Ee buying and selling as a dealer or speculator, but the intent must” be 2 merely 7 


to establish a home in good faith. (Regulations, June 24, 1905. ie 


“1 Speculation. in lands or loans or investments connected. with. the: same, except . 
- as herein: allowed, are strictly’ prohibited.’ Employees aré in nearly all cases. 


subject: to: transfer from: one: project or: office to ‘another. as the ‘interests. of. 
_ the service may require. Any interest which employees. may secure ina: project os 
will not. be permitted to interfere with a transfer required: by.the interests — 


- ot the: service. Any. employee’. acquiring interest in land under’ a. project | 


does | SO. ) entirely: at bis own risk, with ‘the _wnderstandiig: that such interest. - 


BON DECISIONS RELATING | TO THE PUBLIC LANDS. ae : ayer 


shall ‘not: Interfere. with such transfers. as may. be found: desirable. | (Order ee 
of September, 1909.) ee 3 ee ee 
No’ superintendent. of ‘irrigation, éngineer, or other officer or. (Compiles ine 


- -- responsible charge of a. reclamation project or unit of project will be per- © 


- mitted to acquire any. interests in property within that: project. This prohibi- | | 


. tion: does not-extend to laborers or assistants whose: duties. are confined ‘to’. ee 


-_ earrying out: instructions | given by chiefs but only: to such men as: initiate. and” 7 


_ put into effect those matters which are left to judgment ‘and discretion. a 


: Rights initiated’ under the order of. September, 1909, and prior to the date of — : 
. this present. order will be’ ‘recognized as: being within the seenye: of the Lacie 
original order. (Order of April 11, 1912.)”— 7 | 


~ The order of: April. 11, 1912, above quoted seems ‘to be s sufficiently : 


ie Broed ‘to: forbid a project manager from acquiring: any interest in’ 


land, either public or private, within the project over which he has” 
-Firisdiction.” “Any. violation of this order: would subject the. em- 
ployee to disciplinary action as an employee, even though it would 
not perhaps serve to make the transaction n illegal, as pene in 1 COM: 

flict: with statutory law. | | | eee 
Approved: i ee 

— EC. Tinney, <= | | 

First é Assistant Seoretary. 


BARRUS w ‘McDONALD (on REMEARING). , 
" Devidea November 8 1923, Atee f of ) / bE | 


Nonron—Cownest—Cowmestann—Arronny—Appnt¢ati0x—-Hosseay ENTRY— 
. PREFERENCE ‘RicHt. re | are fo ae : le 


- Failure’ ‘to serve ‘notice - of: the’ ‘cancellation’ of an S eatey: under: couitesy upon 
. the attorney- designated by. the. contestant in his application to. eontest ‘does - 
not relieve the contestant from fulfillment. of. the-law’ with: respect” ‘to the 
-exer cise of his preference right at he himself had been duly. notified thereof. 7 


‘PEEFERENCE RreHt—ConTest—ConTestaNT— APPLICATION - — FEES + —_ 7 HosmsTEaD 

_. Evrey. | | — : . ee Ee ig, te ea ah Tee ea hee 

7 The pr esentation of an  sipplication j in “due. form by a contestant ie enter nae. 
embraced. within a prior canceled entry in the exercise of: his preference . 
right does: not have any segregative effect as. fo the land involved until ee 
required feds. have been. tendered. © _ ioe (pea ig hae 


DePARTMENTAL DrcIsiows Orrep AND: ‘APPLIED. a eae 
Cases: of Saugstad. We ‘Fay’ (39. L. D., 160), MeGraw ° wv. ‘Lott. (441 L. D., 367), ia 
“and Robert x. Cox’ and. Harnest Ts. ner = ae D., 267), cited and’ Meee 
applied. Bes Paes, 2 te 1a eo 3 Bi a ee 
Pui: Lirpst ‘Assistant Secretary CG SE ig, Se Gre, 
By decision of July 25, 1923, the Ste re affirnied the reece : 


° of the Commissioner of the General ee One dismissing # the pe | : oo 


a 4526°—24—vor.t 50—12 


TIS. . "DECISIONS RELATING To THE PUBLIC LANDS. a ‘Tvor. 


: -. test of ‘William 7. Barvus,. of Cancels Utah, against thé ore | | 
“stead entry of Emma P, McDonald for the. S. 4, Sec. 28, ae 2 8. , 


“R.6 W., S. L. M., Salt Lake City, Utah, land district. - | 
It appears. that. Barrus, on April. 26, 1921, filed. application ts ; 
contest a homestead entry on the described land. This porno 
_ bore the following statement: | | o 
\ I desire that all papers affecting this contest be served upon me a at the: follows a 
ing address : P. L. Hansen, Salt Lake City, Utah, whom I hereby appoint my 
duly authorized attorney, 605 Scott Building, Salt Lake City, Utah.- | 

The. contestee defaulted, and on June 17, 1921, the. Gomunissioner fe 
- canceled. his entry. On June 21, 1921, notice of. this. cancellation 
and of preference right of entry was served upon Barrus at Grants- 
ville. His attorney was not notified of this action. ae 
_ Barrus had, at the time of initiating the contest, supplied ie sen . 


. with funds to be used in the contest and in filing an application for — 
the land. On J Fuly 18, 1921, Barrus filed an application for second ie 


. -. homestead entry of said iaads which was rejected on the same day _ 


-. because no.fees had been paid. The attorney was not notified thereof at 
_although this: application bore the following notation:. a 


"Please be advised. that I have retained Mr. -P. L.’ Hansen of Salt Lake City, 


— ‘Utah, to represent me- before your offices in all’ matters | ar ising erate and. 2 
> per taining to this and my: second homestead. application. - . ge 


On August 28, 1921, Hansen discovered ae an ~ examination 7 


2. . of the records in the ina office that the contest had been closed os 
a2, and Barrus’s application rejected. He thereupon paid the pre- 


at scribed fees and on the same day was advised by the local officers e 
that, Barrus’s homestead application was rejected because in conflict 


ee | % with the homestead. application. of imma P. McDonald, ae ie . 
2 July 80, 1921... Barrus appealed. © si _ 


The” Conimissioner. ordered a cee on ‘qi uly 18, 1922, as to 
: priorities of settlement between Barrus and McDonald, and denied. 
' Barrus’s claim to a preference right of entry as a successful con- 
testant because said right was not, exercised. within 30 days from 
notice. | : 

In the aoeion of the Pai AE affirmed by. the Depacknent 


on July 25, 1928, it was held that no valid-acts of settlement were _ | 


shown, ane that protestant’s attorney was. not.entitled to notice -to 
exercise the preference right of entry.- In support: thereof the case _ 


: of Saugstad v. Fay (39 L.-D., 160), was cited, and in the Denpart- 


-  ment’s decision said case was stated to. be controlling, and. the case 
‘of McGraw _v. Lott (44 L. D., 367 )™ was cited as also i in - Bomts at 
In the first case it was held. that— | 


ar AIL. notices hereafter issued advising contestants. ot the eeide a of the: 
; contested entry. and. of their: right to. apply to make entry of the: land | in 


61 he ae DECISIONS RELATING TO. ‘THE: PUBLIC LANDS: 19 eA 


S virtue of the pretences. ‘right: given. aie: ‘the: statute will be served | ersonaty. ee ke 
- upon the contestants. at their address: of record. . 


- This rule was inter preted in °"MeGraw 7 v. “Lott, supra, , cited inh ee ee 
approval in. Robert K.-Cox and Earnest I. re he L. ae a fe? 


to include: service upon (syllabus)— ee 


oe  * gome. one! duly authorized by him (the contestant) in “writing i658 


| receive and receipt. ‘for’ the same, which “must. be’ evidenced. by. the. signature ” 


. on ‘the return eee Dr of the, par ty. $0. authorized, as. attorney or “agent for 
= contestant. 


In the present case, | the te in ie applieation to contest that | 


al papers affecting the contest ” be served upon the contestant ates _ a : 
the address of his attorney doubtless constituted. an authorization in. yee 
_ writing | entitling: the - attorney to. receive. noble, as “Brovided We 2. = 


| McGraw. ». Lott, supra. bali 
~The question remaining is ie the ee fa notify the: attor- y 
ney is material in view of the fact that the contestant, who’ aloné was 


ie qualified to exercise the preference, was s duly notified of the e candela. a 


tion of the contested entry. 


-. While the notification of ‘appoindinant oF he aitorhéy-2 entitled hin: aie 
28 kG: notice of action. taken, and to the privileges accorded attorneys ig as 
_ under the Rules of Practice. (48 L. ‘Dz, , 246), it did not.relieve the 
‘a contestant from. a duty ‘to: exercise ae diligence’ in asserting his: oe 


- vights:: His failure ‘to: ‘communicate with his: attorney, when he ~ | 


“yeceived notification of adverse’ action upon’ his’ application, is'ads 
mitted to have been due to his erroneous belief that two notices were 
being sent by the local: officers; one of which -would.reach his attorney. 
| This assumption was not warranted by the -regulations: governing — es 
: cases of this kind,: and such.an:assumption can-not'be réecognized:as 


. a proper basis. for equitable recognition to the: prejudice of ‘a claim-. he 


~ ant who. duly initiated an entry of the s same land i in accordance with : : oe 


; the law and the regulations. 


- The arrangement between. the contestant and he attorney: for. the | oa oe 
payment of the fees by the latter was a matter. outside the. record. oe. 
' and between themselves. Although. the. contestant. presented | anap-. 00° 
| "plication. in due form. it had no ‘segregative. effect as. to. the land. in- 
volved until the proper fees were. tendered, and, as. a shown, a valid 


7 claim. had. by. that time intervened. " 
: ~The Department. finds. that: service of oui upon. maha contestant | 
was sufficient to apprise him of his: rights and to place full. duty upon: - 


' him to initiate.a completed. application within the. Droferenee ‘pen iod, : - ee, 


. i and that failure to notify his attorney was not material. 
~The motion is denied and the. case, closed, 


o NAviGaBLE ‘Warine—Larn“Lovrsrawé—Ponuto Lanps—Om AND Gas Lanps. 


180 | s. "DECISIONS ‘RELATING TO THE: ‘PUBLIC LANDS, [vom 
oE iH. VORDENBAUMEN, 
"Decided November 8 1928. 


Pann 


- Upon the admission | of Louisiana to the Union the: United. States. relinquished: 
_ all claim to the lands underlying navigable waters in. that State, and the 
2 transfer. of that ownership. being complete and final, ‘the rule that the title 
- to submerged lands remains after their reappearance in the one who owned 
the lands prior to their submergence can not. be invoked by the United States ; 
7 with respect .to an area covered with a body of Fa veseme water: at the time 
that the State was admitted. es | _ 

a ‘NAviGABLE Warens—Laxe—Lovtstana—Pustic Lanps—On: AND Gas LANDS. : 
¥ “The. area occupied by Cross Lake, Louisiana, being potentially. navigable, al- 

3 thotigh - not actually used as ‘a highway of commerce at the’ time that the | 

State was admitted to the Union, is to be held as. navigable on that date, 

and the title to.all of the. lands below: the mean high-water mark Daset . 

., to. the State upon its admission by. virtue of-its soverotenty;. 

tat Court AND DEPARTMENTAT: DECISIONS. CITED AND APPLIED... : | 
Cases of Ball v . Herbert (3 Term Rep., 253), Bucki v.. “Cone (5. Fla., ts 6 | 
- So., 160), Pollard. v. Hagan (3. How., M12)s and Etoile. Ee Hatcher and Ww. : 

MM. Palmer et al. (49 L. D., 452), cited and applied. | | - 


: Finney, First Assistant Seoretary: Ce | 
AG . This isan appeal by. E. . ‘ Vondeiibautiei front ie decision: ae ie - 
Conihisionae of the General Land Office,.dated July 19, 1923, re- 
— jecting his application. for a permit to prospect for oil and gas,. pur-— 
‘suant to, section 18 of the leasing act of February 25, 1920 (41 Stat., 
a 487), upon unsurveyed lands in the Baton. Rouge, ee land dis- ox 
— trict, described as follows: — ae ae oe, , » ee 


_ All the land in the old: bed: of Cross Lake within the meander ‘ind’ of ade 
‘lake lying east of. the west Boundary. line. of Sec. a7 84, T. 18 N., R.15. W. nd 


La. Mer. Produced and west of the range line between Ranges 15 W.:and 14:°W. 


La. Mer. and frac. of lake bed-in Sec. 1; 2,4, 3, T. AN, R15 Ww. La. . Mer. 7 


i containing approximately 2029 acres more or less. 


The Commissioner’ cited the decision of the Depidititient in Etoile -_ 
P. Hatcher and W. M. Palmer, on petition (49 L. D., 452), that: Cross. 
Lake was a navigable body of water at the time of admission of the 
State’ of Louisiana into the Union, in 1812, and held that, as title to_ 
the lands underlying the waters of said jake passed to. the State as an : 
incident of its sovereignty, they. were not public. lands of the United | 
States, nor subject to the provisions of the oil leasing act. Bee 
“In this appeal counsel for appellant. advances arguments 3 similar’ to 


| , those advanced by the same counsel in support of the claim of certain 


—_ of the petitioners 3 in the case of Etoile P. ‘Hatcher and W. M. Palmer, - 


’ supra, and contends that the body of water known as Cross Lake | 
was hever in fact a lake and denies that it was a navigable pony of | 


. 
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- water in 1812. AWE éffort. is ies mniade to eetaislieh that the Slseiuan: : oe 
of 172 feet: adopted by. the pede as: 3 the x mean ——— line wa 
= of the lake is erroneous. . Tar 
. ~“ Itis urged by the appellant ieee ie Sanne Croai Take was matSly ; 2 | 

| - body of backwater caused: by the overflow from the nearby Red 
~. River during seasons of flood. It is: conceded. however’.that this 


_ situation was. influenced by an: obstruction ‘ in the bed of Red ‘River, Be 


_ composed | of logs and: débris: which collected upon: sand bars‘in the | : 


~* ped. of said river and from a period in the latter part of the: eight- = 


_ eenth:century up to the latter part! of the nineteenth century. consti- et 


z= tuted an obstruction of the channel. This obstruction was known aS : 


: “the great raft,” and was specifically referred to in reports:to-the 
ec ‘Government as carly as. 1806; ue date: of the Freeman: Custis ee poe 


: | Becition, 


- Cross Tales as: va exited: foe hore | 1819 “until within compara~ nee : 
a tively recent: years, covered an area embracing many: ‘thousand. acres 
~ and was fed by numerous'streams.draining:a general-area of approxi- 
= mately 300- square miles, with-an. outlet into Red River at a point 
near the city of Shreveport. _This former bed of the lake has been 
_ gradually drained within the past fifty years, and;much of itisnow 


occupied by settlers whe have aces homes: and improvements . 


_ thereon. : oe 
| ipeports of: rodent investigations of the: Dae indicate that: appl: oh 
| lant’s: conception: ‘of the origin of the lake is erroneous. As stated; 
about 300° square: miles are ‘drained into this area, and the waters =» —> 
~~ thus drained, if the outlet were: dammed: up, would. shortly supply 
7 waters: sufficient to: restore the lake to its former condition.: The = =~ 
prising of the Red. River. constituted. such a dam i in the-first: instance; = 
| and as the flood. waters: from. the: river were thrown into the lake . oo 
their contact’ with the waters of the lake caused them: to deposit = 
the sand and silt which they carried, thus forming a permanentdam 
-- across the lower end of the lake sehiehs was not penetrated by the lake ee 
waters until after the raft had been. removed and the channel of Red 


- River had been greatly lowered. : Thus it appears that Cross Lake . 
was, j in 1812,'a: permanent body ‘of: water created 2 natural. naa hates 


satisfying the general difinition of such a body as: 


“A body. of water which occupies a basin of greater or Jess dept ‘and: may yor 


-. may not have a. single ‘Prevailing « current. ae ‘Ore. 841. See also "Hastie. v. 
Jenkins, 101% Pac. 495. - eo | ce 


~ The account of. ‘is: Pisonian Cases Expedition of 1806 06 Tndiates’ 
~ that travel through the lakes and payous formed along the vicinity — 


. of: Red ‘River constituted the aad — acon “The: ‘use 08 ° a 
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“Indian eile ‘indicated. that, vale Sapky Gavel: was. ‘tot. dee 


> (as was to be expected’ of. ead an unsettled. region), nevertheless - 


these routes constituted the most feasible means of travel. : ) 
~ Reports. from: the recent: examination. of the land and. appellaait's ae 
brief show. that prior to. the Civil War. and. during its continuance — 


_. the:Jake -was used’ as a means. of transporting firewood, logs, cotton, — : 
oo. and: other: products to Shreveport... Both small: steamers and flatboats = 
 appear.to- have been used. The designation’ of certain points along 


the former shore of the lake by such. names as. Page’s and. Bickham’s : ; 


- Landings also indicates that’ the lake. was’ used: as a means. of public ~ - 
travel. ‘While. there is no. direct. evidence, that in. 1812, the date of 
a Louisiana’s. admission into. the. Union, the. lake was in. fact. ‘used 


-to-an ‘appreciable. degree for commerce or public travel, it-never- _ 
~ theless appears that certain well- defined channels existed free from _ 
- obstructions, and that said lake was potentially navigable: Potential 


nate navigability 1 is sufficient, for-the essential characteristic of a navigable 
. stream is that it-is, or is: ‘capable of: becoming, a public highway. Ball. ~ 
_ », Herbert (8 Term Reports, 253). It is not-the use which‘ has been 
_ -made-of the water, but ‘the use which may be- made. of it. without — 


change. of. condition: which determines its DAME DENS | Bueki Us - 


Cone (25 Fla., 1;.6 So, 160)... | a 
_ Nor is the rule applied by the Conia in ilies case of. reappearance. of ~ 


. lands: after. submergence applicable, . as. claimed. by. appellant. . ‘That 


. rule, which restores the land. upon its reappearance: to: its owner at 


- the date of submergence or those’ in privity. with him, can be applied __ 


: only. where. lands. have been: appropriated,. and, after a. period of ~~ 


= submergence, reappear, and its application. is- necessary. to- protect: - 


the. former owner from injustice: which would: occur ie ke the eae 


a recognition: of the.claims of riparian owners. 


In this case.the owner at the time of sane ne: was. eerie - . 


? France; or, if: submerged before the: discovery. and conquest of this. 
continent; its. title was. in no. recognizable. person or nation. - It. is 
a clear that in. 1812 the. land. was submerged, and the waters: were 
ee a navigable. « Upon the: admission of Louisiana as a. State into the 
-. Union, the. United States: gave up all claim to the: lands: underlying 
me navigable waters in said State, in order to give the new State. sov- 
- ereignty equal to. that of the remaining States. . Pollard Vs Hagan . 
(8 How., 212).. This passage of. ownership - of: said lands was com: 


| plete a final, and can not be - affected hid the fact. that the mae Se 


has ceased, to. be submerged. £ ae 
The State has long regarc ded the lend in the former, bed of Cres - 


7 _ a Lake as. its property, and. the. Gover nment has - never disputed that. 
7 a Indeed it now ape that the city of Shreveport: has’ ac 
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. “4 quited ‘a “dood. fro the Site for these: lands j in | order. that. the city oe — 


2 se ‘constr uct a reservoir. thereon. 


Iii view of the showings made ani data available the "Department. Z sen 
3 enter tains no doubts as. to the. navigability. of the waters forming -_ 


Cross Lake, and were it in doubt as to its‘character as a lake, a point ee 


= equally clear to ‘it, such doubt. would. not alter its conclusion that 5, : - 
upon the adinission. of Louisiana as a State title to all the. lands 


ae below the mean high-water line of ‘Cross Lake. passed. to the new 


i sovereign, whether the body of water was lake or stream. No con-— 


sideration of. any distinction between these two’ kinds. of navigable ces 
* bodies of water is. required. The rule. Is 5 the: same in any Syent. he aa 

; ~~ Pollard « v. Hagan, supra. Se on = 

os Appellant’s: claim that the establishing ae tiean. iat oa a8 ee el 
. at 72 feet, as epproved by the. Department i in authorizing a ‘SUTVEY, | 


woe which a are exceptional’ rather than conditions which generally prevail. = ue . 
| with respect to this land. No reason is perceived f me any: modifica- oe 


~ tion. of its previous rulings on this point. 


are appears that this application involves certain. of the. areas ee ae 
nee ionated ; in the order of October 28, 1922, as public lands erroneously me 
ee émitted from. the surveys in 1837 andl 1838. These lands were with-- a 
~ drawn. by. Executive orders of June 2, 1910,. and Mey, 22, 1916, as ae 


; _ parts of Petroleum Reserves. Nos. 2. and 48,. 


_... The report by. the examiner. who made a. A eles investiostion a 
i of this area indicates that these lands ¢ are.in most instances ‘oreupied w de 
by settlers: ee te 
-- . Under these sbuditions ie: Departincik ‘will ‘be: able to: detox Lae 
ae mine the extent and area. of lands which. may properly. be: included. ae 
ina: prospecting permit,. if one can. ‘properly be issued, nor can it 
. determine the rights of any. settlers with. respect. to. cack: permits a 
os until the. survey - of said. lands has. been approved,. and the settlers 
* have been. afforded an. opportunity, to. apply: for entry under. the 
= nonmineral land. laws. | Enea 
| Appellant’s application. will = Se: Saal four en ree ees 
date of approval of the survey authorizedon October 28, 1922, At 
| that. time: his applicatton will be finally re] iected as.to the-area. ‘within. oa 
the then meandered line of Cross‘Lake, and such recommendations: = 
ae ‘the facts may warrant, will be made by. the Commissioner, as to. oor 
-_ the remaining land. . : Oe Gt ae 
The Conn sone Ss eee is aneailied to co ae to ae ‘views | en 
cc expressed and the records returned for action in. accordance hee 


a herewith. 
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7 EFFECT. OF FILING OF ALLOWABLE DESERT- LAND APPLICATION. 


"RESPECTING THE RIGHTS OF THE. APPLICAN T—ACT - SEPTEM. 
BER Dy 1914, | 


_ _ Instrvortons. re 


| Derarracenr OF THE Taman 
| ~Generat Lanp Orrice, 
Washington, dD. CO. N ovember L, 1928. 


‘Rogisrmns 4 AND | REcEIvEns, - tee ° ae oe a 
Unrrep: Sratzs LAND OrFices : Sm sa Be Se 
“September 13, 1923 (50 L. Ds » 185), the Departinent sdopied t the 
: following. administrative tule: 3 ae | 
| AD allowable application to jake dexece land entry will. he treated. as ‘an 
entry within the meaning of the act of September. Ds 1914 (838 Stat., 712), and 
if: such an application is withdrawn prior to its ‘allowance the applicant will 
be required, in connection’ with any ‘subsequent application, to make the show- | 
ing. required of: ‘persons who seek to make second. desert-land entries, , . 
‘The right to make a desert-land entry is exhausted aS effectively | 
by the filing of an allowable. declaration as if the entry had been 
actually allowed, in the absence of a sufficient and satisfactory show- 
ing of the right to make a ‘second entry. It1 is not to be understood. 
that where a declaration is rejected for conflict or other sufficient 
cause the desert-land right of entry is held to be’ exhausted, but 
where such: declaration i 1S. subject to allowance and is withdrawn be- | 
- fore such action is taken,’ then it'is to be understood that the desert- 


. land entry right i is held to be exhausted, except as herein stated. 


~-Under the act of September 5, 1914, supra, provision is made for. 
the making of second desert- land hires under the conditions therein 


stated. “When, therefore, a desert-land declaration is filed, unless 
| rejected. for conflict or other sufficient cause, a second ‘declaration 
should not: be‘accepted: unless accompanied by a showing, by. way of - 


corroborated | affidavit, of. qualification: to make: it, oe: same as if. 


st | applying to make a seecond’ desert-land entry. | 


+ Uf a prior application was filed, it should give the number chekoe 
‘and description of the land by section, township, and range. ‘In this 


event’ you will forward the papers to the General Land Office for ~ 


consideration, following. as closely as possible the instructions (43 
es 5 D. pe relating to second: desart- land entries. 9 
. | ie | Waara Sen, 
: Oo ommissioner. 
«: Approved: ee Cae, 
E. C. ‘Tae 
|  Perst. Assistant Seoretary. 
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ies _ HEIRS. OF ROBERT H, CORDER. 
| Decided’ November 18; i923. as i: LAs s 108 336 


rs Hours ‘Exry—Or., AND. Gas. Lanns—Prosrecnine Penge Bvpexcs— ae i. 
Finan PRoor—PatTENnT, a ee es ee : - Dig ecistide os, 
“An application for, an ‘oil and gas s prospecting 1 per mit t embracing lands with: _ 


ag a a ote 


7 : 7 by the Land Department, upon the’ question of allowaiice of. his final proof, 


- constitutes an admission that the land had'a‘pr ospective oil and gas’ value ae i, sa 
- and amounts. to- an. election to take a restricted ae ents in. | accordance with Lt eee 


the provisions of. the act of July 17, 1914, 


7 Boarp OF EQUITABLE _Apsuvteanton—Junispromion—Hownsreap- ‘wie —Par- a | 
-ENT—OI AND GaAs, Lanps. | ate : 


“Questions, pertaining” to the dstimmetion of gesriciea: eee jemied: in ac | | 


cordance with. the provisions of. the act of. July. 17, 1914, do. not come. > - 


within the jurisdiction. of. the Board of Aguitable Adjudication. eer ere 


Fixner, First Assistant Secretary: 


- On October 17, 1916, Robert H. Cotaén, ander the: senate: ne eine 


. oe John D. Corder, ee enlarged homestead entry, serial 037084, a 
— for W..£ SW. i 4, Sec. 29; ‘and SE. 4 } NE. 4 SW. 4, and lot’3, ‘Sec.’ 30, 
a, Sede N. R. 28 E., M. M., 319.76 acres in the Lewistown, Montana, | 


land district. His entry. was amended, July 10, 1917, by. substitut;, = : 


- ing therein his real name, Robert H. Corder. . 
Final proof was submitted November 25, 1919, ‘but: action thidteor : 
was: suspended on account of a protest. by the Field. Service, which 
2 was followed by: charges against the entry, a hearing thereon, de- 


- cision adverse: to: the entry by the local: officers, and on ‘appeal ‘a re- oo 
_. versal’ of said decision November: 22, 1921, by the Commissioner who : 


: allowed the entry. to remain intact. a ae 
Meanwhile, on November-23, “1920, ae filed mpploston oasi72 
for: a-permit to prospect upon said. ‘land for oil-and gas under sec- _ 


. tion 13 of the leasing act of February. 25, 1920: (41 Stat., 437), which | = 
application - was allowed May 5, 1921. ‘By reason of this the Com 
missioner - held, December 29,. 1921, that it would ‘be. necessary - for 


the entryman to file a waiver of the oil and’ gas content of the: | 


~ Jand and. consent to ‘the amendment. of his homestead. entry as. having ne 

been made subject to the provisions of the act of? 2] uly ‘17, 1914 (38° 

~~ Stat., 509), and. required him within. thirty. days to make the required: | 
showing, directing the local’ officers, in case such: showing ‘was made; 


to issue’ final certificate, noting thereon. the proper *reservation. “On 


. February 94,1929; the register: transmitted . unclaimed | registered: ee = 
letter containing. notice gs said decision and eae no’ action. 


- taken. 2 


On Dae: 20, 1999, . the ‘Congdon held, In or dha 7 : 


ne land pee been ‘covered L by Corder’ S homestead fence of 4 ; . 
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: vee 17, 1916, without ear reservation, 0 on aghich ‘faa men _ 
was submitted: November 95, 1919, and the entryman not having. 
consented to an. amendment. of the entry whereby the oil and gas — 


~~~ content of the land was reserved to the Government ‘under the act 


of J uly 17, 1914, supra, such agricultural entry, having been allowed: 
prior to enactment of the leasing act of February 25, 1920, ‘supra, 


“without. mineral’ reservation, entitled the entryiman to a preference | 


7 = right. under section 20. of. the leasing act, but in order. to’ exercise 


_ such. preference right he was required to accompauy his permit ~ 
- application with a waiver of right to the “oil and gas content Of 
‘the land; that the issuance of final certificate on the entry was: 
delayed by reason of a contest filed after final proof was made,’ - 
and which was subsequently decided in favor of the entryman;-and 
that he may be considered as having earned the title to an un- _ 
restricted patent.on November. 25, 1919, so ‘that the granting of the 
~ permit was not regular ‘and the application should properly. have 


been, rejected. The Commissioner accordingly in said decision dis. 


? rected the: local . officers to notify permittee that his permit was_ 
held for cancellation, and that unless within fifteen days he should 
| appeal or file consent to. receive a patent reserving the oil and ‘gas 
content to the United States, said: permit would be recommended: 
for cancellation. On February 17, 1923, the register transmitted 
unclaimed registered letter containing notice of said decision, . and 
reported no action taken. Se | 
On March 30, 1923, the Commissioner aecommendad to the Sere. | 


. tary the Gaiesllecon ‘of the permit. On April 7, 1923, the: Depart- 


| ment returned the recommendation without approval, holding that— 


The Department has held in a number of cases: that where. an entryman: 
files an application for prospecting premit, as this. entryman did, expressing 
- the belief that the lands contained oil, this expression constituted’ab admission 
that the land had a prospective oil and. gas value and offered a ‘favorable - 
field for prospecting operations, rendering unnecessary procedure under 12(c) © 
of. the oil and gas regulations as a’ basis for requiring the entryman to file his 


- eonsent to a reservation of the oil and gas content of the land to the.Govern- 

ae ts ment. ‘It is also observed that no report from the Geological Survey is with — 
>. the reeord passing on: the inquiry as to whether or not ue land should be im- ~= 
pressed with a mineral reservation. . 


The entryman, Corder, having filed aie anplication: for a prospecting ‘permit, 
will be regarded as having elected to take patent to the land embraced in his” 


: entry with mineral. reservation under .the act of July. 17, 1914, 


fg Your decision’ of December 30, 1922, therefore, is hereby vaciied. the ‘pros: 
-pecting permit. issued ‘will remain intact, and. a restricved patent should issue . 


e. to, the entryman all. else. being regular. 6 ae 


In pursuance of ‘said. departmental disine ‘the Geant diner ¢ | 


ie on April 21, 1923, vacated his said decision of December 30, 1929, — 


and. Gripreced: the homestead. entry with said amendment under the. 
act of July 17, 1914, supra, whereby. the oil and sas content * 
_ of the land was reserved to the. Government. ig ao 
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‘The Gash sontinoates was , amended accordingly, and j in: “due course . ; 


a restricted: patent issued: 


On July 24, 1923, Hattie Gerace an oe of said Robert H. nee te 


‘filed with. the register her affidavit, “whereby it appeared that the ~ 


_ entryman died on May 3, 1923; that the affiant: was-his daughter and 


i one of his heirs, and’ made the affidavit in behalf of the other heirs 


as well as ‘hersélts: that a restricted patent had been issued-and was 

in the land office at Lewistown, and she requests that it be returned to 

. the General Land Office, and that an unrestricted: patent, be issued - 

. @ for the. land; that in behalf of herself ‘and the other heirs she ap- ree 

- peals:“ from. the decision of the Department,” and asks that her ap- 
peal ‘and request be “ ‘submitted to the Equitable Board of Adjudi- =. 


cation,” 


: _ stricted patent.» 7 
~~ On August 14; ‘1998, ‘the: Conan rendered has: dedision: de. 7 


and - that an. 1 unrestricted Pavone: Pe issued | in 1 Tew. of the re- = 


| lining to. cancel the: iestricted patent and issue one without: restric- — 
tions, basing his decision upon the. departmental decision. of April Tyo — 
1928, but allowing an appeal to the Deparment. Hattie Corder has rae 


“3 appealed, bringing the case here for review. 7 
_». This case does not-fall within the jurisdiction of” the Board of . 
“Equitable Adjudication, and no reason is shown that: would justify — 
a departure from the view taken by the Department in its decision 


_. of April 7, 1928, that the entryman’s application for an oil and gas ; 


7 prospecting. permit, pending decision allowing his final: proof, | 
- amounted: to. an: election to, take’ patent to the land. embraced i in his 


entry” with mineral. reservation to the United States under. the ach * 


of July 17, 1914, supra. 7 
| “Therefore the. decision. of the Commissioner 1s affirmed. 





FRANK P. DAWES. 
; Decided November 18, 1928: 


° Rexnquistxswt—Ruravacent—Desenn Lanp— JONFIEMATION—AGT oF Jai ANU- a 
ARY 27, 1922. : Sh oe tng a re 
A voluntary . relinquishment, ‘executed and filea in connection ‘with - a ‘claim . : 


ean for repayment of purchase money paid upon a ‘canceled entry: which, except 
for the relinquishment and refund of purchase price, would have been — 


ee entitled to confirmation under the act of March 8, 1891, amounts toa quit- | 


a claim, for a: valuable consideration, ofall the entryman’s: right, title and . : 
ae interest . in and to the lands ennbraced therein, and precludes him from _— oe . 
afterwards invoking the. benefits of: the pee hanes of ny proven of the eee 


oe. seace of January 27, 1922. 


”“Poney, First Assistant Rosie: 


Frank P.. Dawes, who made desert-land a Helena: 0783, Oc. a = 


: tober 12, 1908, for the W. awa , See 20, 2. TN, R. 8 E, P.M, 
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| “Mantanas has. foberied from ine idesisinny hei the Consietioner of 
the General Land Office, dated August 30, 1928, holding for rej jection 
his. application, 014894, filed April 24, 1928, to select under. the act- 

~~ of January 27, 1922: (49, Stat.; 359), lots 6, 7, 8, 12; SW. 4 SE. 4,.Sec. 
«24, T. 46 N,, R. 101. W.,. 6th Pp M., ander land district, ‘Wyoming, 


is under. the exohanoe: provisions. of uid act. 


~The record discloses that final proof was subinitied ¢ on ead desert . 
a land entry. December 31, 1912, and final certificate issued January 6, oe 
| 1913; that, on December 99,. 1914, a special agent made an adverse. 


_ report. on. said..entry,-and. that. on February: 4, 1915, the: Commis-— 7 


‘sloner directed adverse proceedings against the entry, charging non- 
compliance « ‘with .the desert- land -law, and..that the final proof. was: | 


~ not.made until after the expiration of the statutory period. . 


Notice of said charges 1 was duly served as evidenced by the fegistry 


. return: card bearing ‘the signature of Dawes.. Under date of May 


5, 1915, the Jocal.officers reported that Dawes. failed to deny the 
“charges or. to. apply. for a hearing and: recommended cancellation of — 
the entry.. The. entry: was accordingly canceled Py letter.“ FS. ia be e 


the Commissioner, on May. 21, .1915.. 


_ The record further discloses that.on Ja anuary 8 1919, Dawes wade | 
application for repayment of “such amount of money’ as may be- 

found due, paid-in connection with, desert-land entry, Helena, series 
. 0783.” * With said application for repayment, he filed: a relinquish- 


ment, and. on April. 10, 1919, there was issued in his favor, warrant 


‘ No. 9815, in the sum: of $160 for amount of. earns of purchase | 
i money paid on said. desert-land entry. . o | 
The act of January 27, 1922, supra, nes Im Sabstence eae “he 


> ‘Secretary of the Tape rioY. may, in his discretion, permit. the exchange 


of entries and transfer all payments to any other tract of sur veyed — 


lands, where a final entry of public lands has been canceled and _ 
~ such entry is held by the Land Department, or by a court of compe-  ~ 


tent jurisdiction to have been confirmed under the proviso to section 


Tot the act. of March 8, 1891 (26 Stat., 1095), if such entries were 


disposed of to other. parties, or. patented | toa claimant under’ other 


a Ree laws. 


In the case at bar, the er discloses chat the: land snélided: in: a _ 


said entry of Dawes has been disposed of, being embraced i in patented i 


homestead entry, ‘Helena. 014835... The Gommacione: held. that one - 

e who has relinquished his entry can not invoke the: benefit, os said act 

of January 27, 1922. ¥ on 
~The questions Se Sniee upon this oe ee had” the careful at- - 


. pee of the Department. It is true said desert- land entry Was... 


- canceled as the result of adverse proceedings initiated.more:than two 
se after t the 3 issuance of final pe and af the matter’ rhad oe ? 
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foe Dawes might. es been. sautled to ‘ades entry under. the ex- gents! 


; change provisions» of said: act. But-he later, however, as: stated, : 

applied. for the return of the purchase. money, with which‘he filed. — 
a: relinquishment. “The relinquishment: was voluntarily. given and Fae, 

ihe: purchase. money repaid.. It amounted toa quitclaim, for.a valu- 


able consideration, of: all his right; title and. interest, in and to oe ee oe 
a lands embraced in. his canceled entry. Nhe Sean | 


The decision: ee on? is accordingly aired. 


EVERETT LANFAIR.. 
- Decided November 18, 1928. 


INDIAN Lanps—Town Srms—OnLaHowA—Resenvatton—Sronerany. oF, THE IN- 
 TERIO g——STATU: TES. “ : : : ; ; ; 
The pr ovisions of the acts of Ju une . 80, 1913, and Mar ch 3. 1919, which vested 

, the Secretary of the Interior with the. authority to. dispose of ‘the remain- 

ing unappropriated lands - ‘in. the Kiowa, ‘Comanche, and” Apache® ‘Indian’. 

cae Reservations in® ‘Oklahoma, lave ‘no: ‘application ‘to: any “unappropriated 
> lands:in: ‘the. town: ‘sites’ within those reservations. that: Ww ere created Bur 
: Suant. to the.act of: March 20, 1906... ion sh em fo 


: INDIAN: Lanps—Town ‘Sives—OKEAHOMA—Resrorartons—SrarurEs. 


The unappropriated. lands: within. the town sites. created poreuaats tO: ite ek 
of March. 20, -1906,. ‘in- the Kiowa, Comanche, and Apache Indian Reserya-: 


tions in. Oklahoma, are subject. to disposition only in accor dance with. the 7 


terms: of that act and Congressional legislation is necessary to. effect their 
restoration to. disposition in any: other manner. a ee eee 
INDIAN’ Lanps—Town ‘Sr1es—Oxta wosch—Avertearion—RustoxAtions—Prns- 
: ERENCE RIGHT.” by erin, PO, bt Ss GG AR ie BEG eRe a 
‘Should Congress Sathorn! ize thé restoration of: the unappr oprintea t lands ed 
the town sites in the Kiowa, Comanche, and Apache Indian Reservations 
in. Oklahoma, one filing an: ‘application: ‘tO: ‘purchase | ‘or -enter. any of. those. 
“lands prior to. such. restoration ; would not acquire a. preference right under. 
such ‘application unless the act euthorizing the restoration, should SO. 0 ex” } 
- pressly. provide. .. | : 7 Le Bath Yas 


FINNEY, First Assistant: Seoretary 2 


"Everett Lanfair has appealed from a . decision, render ed the ca. 3 
¢ eral: Land Office: August 16, 1998, affirming the. action of the local 


officers-in rejecting. his: application, Guthrie 013956, filed March 26, 
1928, to: make’ homestead entry for; or, j in the alternative, to purchase, ee) 
the SW. 4 ay. Sec. po. kes. 5; ‘R. 16 W., I. M., Oklahoma. ‘The reason 
given, for ‘the ‘rejection. was that ‘the land. in question. is. included. _ 
within. a town site: withdrawal, and is not. subject to. disposition. in 


e ‘ the manner specified. in the. ‘application. 


“The land ‘is ‘within that portion of the Kiowa ‘Coimanchs; de a3 
Apache | Indian Reservations that was pee to entty. under the act 
ate June, 5, 1906 fo Btaty, B18). The. BWA 3.4 NW. 2 and lw. fd ee 
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‘SE. 4 4, See. 36, T.:3 S., R. 16 W., were Sidra ad Rated fon the ne 
town: site: of Quannah- September 12, 1906, pursuant. to the: act o 3 
March 20, 1906. (34 Stat., 80). oe ; 
~ ..[t is set: forth in the appeal filed: 3 in behalf ‘of the: spallnes that 
: the town site of Quannah is one of the town sites set’ apart within 
the above-mentioned reservations that never got beyond the:town site 
‘stage; that the land involved in this case is a “dead townsite tract,” 
._ that has been vacant, unused, not: subject to State taxation, and. of 
i0 benefit to anyone since the town site was created. - Reference 
was made to the acts of June 80, 1913, and March 3, 1919, and it 
is contended that under. these acts the Secretary of the Tntevior has 
the authority to sell this and other tracts within said reservations 
at such times and under such terms as he may see fit to direct. 
The appellant. alleged in. his application to make the entry that 
- he is an honorably discharged soldier of the World “War, and: re- 


is quested: that he.be given. preference right of entry on “account of 


- his service. He further stated in his application that he. desired _ 
to enter the land in question pursuant to the act of March 8, 1919, and > ~ 
asked that the tract be appraised as unimproved. Government: land. neg 
~ He offered to pay the first instalment as soon as he should be notified a 
of the amount of the’same, or to bid $1500 for the tract and to “pay, 7 
~ the first instalment as soon as his bid should be accepted. ge aes 
- Section 17 of the act of June 30, 1918 (88 Stat., 77, 92), gore ; 


sO the Secretary, of the Interior authority, 3 in his discretion— s 


- to sell upon such terms and under such rules and regulations as he: may: ‘-pre- 
scribe the unused, unallotted, unreserved, and. such portions of the school and. 
: agency. lands that-are no longer needed for administrative purposes, in the 
' Kiowa, Comanche, Apache, and Wichita Tribes of Indians in Oklahoma, — 
ee a Se : a . os, nee et SS OS 
~The act of March 8, 1919 (40 Stat., 1318), under. which the ap- - 
i plication. 1S purported to have peer weds contains’ among others the | 
following provisions: . | | 


That the homestead: entries made for. pastire and wood reser ve J lands in the 
Kiowa, -Comanche, and Apache Reservations, in the State of Oklahoma, 
_ opened to settlement and entry upon sealed bids, as” authorized by the Act of - 
June. fifth, nineteen hundred .and six (Thirty-fourth United States Statutes’ at 
. Large, page two. hundred and. thirteen), be, and: the Same are hereby, made 
subject to: contest, upon charges alleging that the. entryman.never established 
residence upon the land, or that having established: such: residence he. failed 
to maintain - same, or to improve and: cultivate the land. in ‘accordance. with. 
| law; and: upon. ‘proof sustaining such charges, submitted inh: accordance with 


= os the rules of practice, the entries. will be canceled: and the money paid by the «. 


# entrymen in. default will be forfeited : Provided, That any. ‘person who: has’ been 
fa residing upon the land for at least two years:prior to the cancellation of such 
-- entry, and if there ° be no such. settler, then: the successful contestant, shall, 


7 if. qualified to make a homestead. entry, have a preference right for a period . 
a ee of. sixty days from notice; to make a homestead entry for the land, ‘paying = - 
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me thefefor the. price. bid be the original entryman, or. a price. te he: cea by ap- ee 


oe. -praisement. upon the: applicant's: request,. = * And. provided further, ‘That 


| any vacant, Jands in the wood and pasture reserves in said Indian reservations, ee yeas Ss 
- opened to entry: under said. Act of June fifth, ‘nineteen hundred and - six, for: gee 


7 which no: preference. right: of entry ‘exists, as” herein provided, or under the “Act :: 


of June twenty-eighth, nineteen» hundred and -six. (Thirty-fourth Statutes: ates 
se Large, page. : five. hundred and. fifty), shall. be subject to: sale: at-public auction Bee 
ae to the highest bidder. under: rules and regulations ‘to. be. mrovided by. the Be. ee 
‘retary of. the Interior : ae * * a ee 
i. The act of March 20, 1906, supra, sa athorined: ne hee of the a re 
a Interior “ “¢ ‘to set aside and reserve from allotment. or leasing such of) 0.02 
“the common: grazing lands of said tribes as shall be. necessary. for the — 
, establishment of townsites;.” and the act of June 5, 1906 (34 Stat., oe 
ae 918); provided that the aareccrved: and. unallotted portions of thé. ee 
_ pasture lands should be “ disposed of: upon. sealed bids or at public 9 
- auction at the discretion of the Secretary of the Interior; to the . ~. 
_ highest bidder, under the pean of the homestead laws of the : 


United. States.” ; ee et 


— On July 18, 1906, dae = Depart degeneied: a commission to. ° 
select. town sites within the pasture. reserve. On- August 20, 1906, ona 
' that commission reported its selections, which: were submitted with. ou | 
~ favorable recommendation by the Commissioner of Indian Affairs, = 
.. and the report was approved. by the Department. September 12,1906. 


7 Thereafter the selected tracts were duly platted. The. records show 


_ with some act of Congress authorizing their appropriation. Neither 
. settlement, improvement, payment of consideration, nor any other ~ 
~ -act-not in*pursuance of'an act of Congress authorizing disposal 1) ere 
the land sought to be appropriated, gives any right to the applicant ra 
or claimant. See Hutchings v.. Low. (15 Wall, 77), and Burfen- 
: ning wv Chicago, St. Paul, Minneapolis, and Omaha. Railway Com-- 
pany (163 U. S., 321). When, therefore, Congress provided. for the — 
‘setting aside of. tte. town sites by the act.of.March 20, 1906,:and: the | 
. Secretary - of. the. Interior caused » them ‘to be set. “aside ‘pursuant 7 
7 ther eto, such action was: s conclusive on. all partiog;-a and the subsequent 


az that 37 lots. within the town site of Quannah have been patented Gs - | 
under the provisions of the act of March 20, 1906, supra. = 


The act of Ju une 5, 1906, Supra, merely provided for the opening . 


— of the remainder of the pasture lands under the provisions of the 

- homestead laws. No reference was made therein: to the town site... 
i law. The later acts. of June 30, 1918, supra, and- March. 3, 1919, | 
SUPT Oy have no application to the iowa: site: lands set apart: ander theese. 
act: of March 20, 1906. The last-mentioned act contains, therefore, oe 
the only law under which: the land involved i in this case,can be. dis- 

ee posed of while it remains within the town site reservation. sane 


It is an elementary proposition that rights in public lands, prop- ~ 
er ty. of the United States, can initiate only under and in compliance — 
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| acts, applicable to the pasture lands generally, were OE: applicable 
to the town site lands. ‘The fact that: portions of the town site in 
- question have not. been, and may never. be, disposed of under the act 
pursuant to which. it. was. created, does. noe warrant this Department _ 
in allowing appropriation of the-undisposed of portions under other — 
~ daws..: Nor: can the Secretary of the- Interior declare that the town’ — 


| site has been abandoned and vacate it as to the undisposed of lands. | 


| eee unless he shall be specifically authorized by Congress to do © 
-Furthermore,- should Congress: authorize’ the Secretary. of the 


ae oe to dispose of the remaining: lands in the Quannah town site, 





the appellant herein would gain no ‘preference right to acquire. any 

_ of: those lands merely by virtue of his application here under con- 

-. sideration, without some Prowsien, One, such right. contained | 
| in the legislation by it enacted. er 

1 eos Ht the’ decision n appealed from 3 1s  alrmed 


' AW ae DEAN v ‘LUSK ROYALTY COMPANY. 
ane | ‘Decided November 18, 1923. 


‘Mineran LANDs——Ort, AND: Gas LaNnps—SrocK-Rarsing ‘-Homustnan—Suarace 
RiGHTS—STATUTES, - ee ee ee ae a ee a “ae 
The placer: mining aes which: . originally pr ovided. for ‘the: patenting of a fee 
estate in both the surface and the mineral deposits of public lands, were 
modified by the act: of December 29, 1916, to permit: of. the issuance of 
_ separate patents for the reserved. mineral deposits under the mining laws 
a and for the surface lands under the stock-raising homestead act. : 
| Mineman ‘LANDs—O1 “AND GAs “‘Laxps—AnAnpowatant—Ocovrancy—Stock- 
- RAISING: Homusrrap—Esroprrt—Apvursi CLAIM. oe : can oe 
; “ Seetion 9 of the act of: December 29, 1916, ‘contemplated the’ ‘pertection of 
sae claims by locators under. the placer: mining : laws to the. reserved: mineral 
_.. deposits, and. possession of. the land by a stock-raising homestead entryman 
_.. With the acquiescence of a placer mining claimant does not constitute an 
“* ‘adverse. possession that. will estop the’. latter from | denying abandonment 
-¥.c.. OE the mining claim. ©. i | | 
a Or ‘AND Gas LANDS—PROSPECTING Penacit—StocK-Rarsiwe ‘Roxeesrean—Iae 
. PROVEMENTS—DAMAGES. mn Hae 2 ee 2 | 
AS permittee ‘under an ‘oil and. gas prospesting peemit is “not aithiontzed’ to. oo 
injure. the permanent improvements ‘of:a stock-raising ‘homestead entryman, 

Zs and, damages to crops. must be compeusated for. as proviged by: section 9 
_-of the act of December 29, 1916. =~ | weg aPed ; 
‘MINERAL, LaNDS—OIL “AND Gas: ‘Lanps—Prosrsotine Punrt—Srocx-Rarsing 
* HoMEsTEaD—SvRrace Ricuts. . | | | 
A stock-raising homestead entr yman ‘does jot ee a . sufficient inter est. in aneg 
_" reserved minéral deposits in the lands within his entry to entitle: him to 
a - protest: against the: issuance of an oil:and gas prospecting permit, except | 
-. -it-be.in his capacity: as a: citizen: desiring - -to ie the a ae oF: a 

is _ fran, upon, the. Government, | oh A ehh. AP 2 tae 
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DepARrMErar, DEcrstons: Crrep AND APPLIED, = aes ae Rhea Boe oe 


_ Cases. Of Coleman. et al. D., McKenzie. et ak Ge Le D., 880), and Purvis | v og ion 


Llp Witt. (49. L. D., 260), cited and applied.. oe ead 
: owe, vik) inst. Assistant Seoretary: se. lie ee AP ae 


This is an appeal by: J ulius.M. Dean a the débiion of ite Com oS 
missioner of the General: Land Office, dated June 29, 1923; dismissing ~ 

} his. protest: against: the: issuance ofa permit: ‘ander section’ 19 of the - 
Jeasing act of February 25, 1920 (41-Stat., 437), to the: Lusk Royalty act 

“Company, for the W. $ SW. 4, Sec. 28, S..} N. 4, Sec. 29,7. 36 Ny 


ae 64: W., 6th P.M., , Douglas, Wyoming, land’ district. 


Appellant tThade stock-raising homestead: entry’ for ‘the: aang: - - 
- described lands on Js anuary 25, 1919, pursuant to the act of December fac 
99,1916. (89 Stat., 862). ‘Residence’ ‘was established upon’ the: land in’ Me 


J une, 1919, and patent: ‘issued to appéllant’ on October. 91; 1922: 


On. August 25, 1920, the Lusk Royalty Company filed‘an: appliéa: c 

tion for a permit to prospect for oil and gas: pursuant to the leasing 
act of February 25, 1920, ‘supra. ~The company claimed’ ‘relief wtider a 
section 19 of said act as assignee’ of fee title to certain’ oil: placer- ee ae 

-inining locations, including Glenrock No: 3, covering S. }-N: 4, See | - 

29; T. 86. N., R. 64. W., located. May 7, 1917, and Mann No. 4 covering, 
the SW. 4 , Seo. 28, T. 36 Ny RB. 64 A Ws. 6th P. M ain ‘September “e! 


99, 1917. 


| The follow a deponiditunes es were ade to have eek miadé upon: nt ” ; i, 
and for the benefit of these claims i in 1918 and 1919, byt the ene =e: 


On Company, lessee : 


On the SW. 3, Sec. 28. sd bee 36 N, R. 64 W., a reservoir: was constructed dating: es 


the’ year. 1918,. for. the. purpose of. collecting and. storing water. for. ‘drilling. pur- 


. poses, and a. road was: built. on and across the: NE. cs of. this claim. for. the pur-. er 
~ pose of hauling material, ‘machinery, tools, ete., to the drilling | site on this: 3 
claim; cellars were dug and a derrick erected, all at a cost of more than $250,000 
r On the 8. £N. 4, Sec. 29; TT, “36 N,, R. 64 W,, a road was: built across” this. © 


| claim for: the: ‘purpose of hauling. niaterial, ynachinery, ‘and tools to the drilling 


— site thereon, and a cellar: was dug and derrick.erected,-and the. drilling of: as : os 
well was commenced. ‘The cost of this, work and improvements 1 was in excess So 


of $250. 


In his protest « against thes issuance ae a. omni to the Lusk Boyalip. hae 


Gompuny: and: upon: appeal, Dean. claims the. mineral . rights in the. 


land, charges that at the time his entry was made the lands were: _ 
vacant and abandoned, and. that no work has been ‘done thereon’ ae 

~ since June, 1919, and claims that the allowance of ‘prospecting oper-- ae 
~ ations: will result in irreparable damage to his crops. and. oer ee 


5. ments and. force. him to abandon his home thereon. 


= ~The land was ‘withdrawn. for oil and gas by ane order Gee . 
| Oetaber: 23, 1918, and, with the exception. of the 8. 4 a NW. as See. 29, , | 





aris : 


oN 
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is within ihe boundaries of the. arducas structure: of: the. ‘Taries- 


é Creek oil field, as defined ' ‘by the. Geological Survey on April 2, 1920. 


‘The sole ground for dismissing Dean’s protest, stated by thé Com- 


a ; missioner, was that it was not. supported. by any ‘corroborative: afii- 
ome dlavits. .. This action was correct. However the appeal contains the 
same. allegations, which are. now duly. corr oborated. The question 


to be.determined i is, therefore, whether the. protest has any merit. - 
The roles Clearly must be. held insufficient in so. far - as it ad- a 
‘the provisions of the stadies raising Facts as s will be. more. fully. nisin ‘ 
after shown, all entries made pursuant. to that act and all patents — 
issued :thereunder. must be “subject to and contain. a reservation to 
the ‘United States. of. all’coal and other minerals in the lands so’ — 
- entered.” .-Section 9, act:of December 29, 1916. (89. Stat., 862). 
~ Nor. will the: allowance of prospecting operations upon the Taal | 
deprive him. of his. property without: conipensation, or. otherwise. im: 
 terfere with his.peaceful.enjoyment and use of said land as. contem- 
-. plated by the law under which he. sioquired title. Section. 9 OF: + - 
stock-raising act. provides that— ae es ees ee 
Any - ‘person qualified to locate ‘and enter. ‘the éoall'¢ or. other: rales Aepoaits a 
or having the right. to mine and remove the same ‘under the: laws of the United 
States, shall have the right at all times to enter upon the lands. entered or | 


; patented,. as provided by: this. act, for the purpose: of prospecting for. coal Or 
other mineral therein, provided he shall not: injure, damage, or “destroy the _ 


: ‘permanent. improvements of the entryman or patentee, and. shall be liable to. 


and shall: compensate the entryman or eee for all damages. to the oe 
on-such lands. by reason of. such prospecting. i: Otice a ee 


“Thus it. ‘is clear that a. permittee. is: “not anihonzed to. injure the 


oe Béimanent improvements of a. stock-raising. entryman | oe must 
ss anake due compensation for damages to his « OPE | ae 


“There remains the question of abandonment. ees | 
. Section 19 of the leasing act. oS the "persons entitled to 7 
“permit thereunder ‘as follows:* nae ay me Wee Ue 

: That any person who on October 1, "1919, was. a hora fide occupant: or. claim- 7 


ant of oil.or gas lands under a claim initiated while such lands were not with- — 
drawn from: oil or gas. Jocation ‘and entry, and who had previously performed 


mn all: acts under: then existing laws necessary to valid locations thereof except to v 
make discovery,, and upon. which discovery. had not been. made: ‘prior. to the | 


| passage - of. this act, and who has performed work or expended on or for the 
. benefit’ of such locations an amount equal in the aggregate of $250" for each: — 


noe location | it application therefor shall be made. within six months — ‘the 


* passage’ ‘Of this act: shall be entitled. to prospecting. permits thereon a. 


aera: 


“It appears therefore. that on ‘October ’ ae 1919, the ‘Lndk: “Royalty: : 


i | Company, or its assignor, must. have been, i in "pood: faith, occupying 
- or claiming the land under the placer-mining laws in order to be. 


- entitled. toa permit under section 119 of the e leasing. act. 


Se Hn wee 
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“The possession’ ‘of thé land: by’ the appellant Smee the ee ais- = . — 


ae toe act’ was not::an adverse ‘possession which, through: acquiescence at 


_ by the Lusk ‘Royalty. Company; ; constituted ‘an-abandonment of. the ne as 


> ‘claim: by. it, for the stock-raising ‘act. contemplates: the: perfection. of 
claims to’ the reserved ‘deposits and the patenting: of ‘the ‘same under’ 
‘the placer-mining laws. Such:an: intention ool from me ‘follow- | 
me provision: of section 9 of said: act: : a ae 
“The coal: and other mineral “deposits: in ‘sad ‘iinds: shall be subject: to dis- 
- posal by the United States in accordance ‘with. the ‘provisions of the coal: and - 
mineral land: ‘Taws: in force.at. the’ time: of. such’ ‘disposal: . [Italics supplied.] : 
| Although’ ‘the placet-mining laws, which ° were in ‘force at the time — 
of appellant’s: entry, provided forthe patenting of a’ fee estate’ in 


‘both the surfacé and mineral deposits of public lands, or ‘an entire S 


os, estate; the. act: of December 29, 1916, ‘supra, ‘modified said placer- : 
- . mining laws so: as to. authorize ‘the’ j issuance of surface patents for’. 


lands of the character contemplated’ by? ‘the: stock- -raising act and ee 


~ : duly entered thereunder, and: authorized.the patenting of the reserved — acon 
i deposits. to. mineral. applicants . under. the placer-mining . laws. This eas 


* - intent clearly appears from. the following ae In: section 19 eos | 


Z 2 the stock-raising. act :. 


_ Provided, That. all: patents ‘Issued for ‘the coal or “other ‘minerit: “deposita as oe 


- ae to the provisions. of ‘this act. with reference to. the disposition: ‘oecu- : oe —. 


| - pancy and t use of the land | as permitted to: an ceutryman: under this. act. : ene r= 


: supplied. 1. 


fe be arrived at spe ieee the acts; sof the: locator “The inten = oe 
of tools and. implements: upon:a claim has been | held to. be proper. 


a ~ evidence: ‘that there was no intention to. abandon. it: Conversely ,: the | 


~~ removal of. such tools and all material, useful. in. development. of a 


oe claim: would. indicate. an. abandonment: . sae 
The appellant’s protest does .not ; auficeatly, ‘allege the. coc cae he 


ah land. on October 1, 1919, to. enable. the Department to determine © 


whether :there .was. in. fact an.. abandonment. of. the claim. Nor. does a 


_ the: uncorroborated . affidavit: of the. _permit. applicant. as to. develop- 


ment and expenditures “in 1918, and 1919, 7 ‘Supply any: satistactory 


evidence on. this point... oes 

_The.case is-remanded with instimetions ain the appellanit’s: protest 
: ba dismissed, and. that the. Lusk Royalty: Company. be :required ::to 
- furnish a:detailed. statement of the work performed upon. the lands 


‘involved, the cost of each general item, and the date of performance, ao 


. “specifically stating what. improvements,. if any, were. upon :the land oe 


-- involved:on October. 1, 1919, and what was being | done with, respect 7 
£5.59 these. claims at: that. eae: This showing must be in affidavit, form . 2 
: 4 and must be nly. corroborated yA the affidavit of at least ¢ one dis: — & 
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interested party. having setual kniowledge at the facts. : “Thirty days 
from: receipt. of notice will be.allowed within which. this oe 


noe must be filed, on: penalty. of rejection of the application... 


.. As this appellant: has-no interest in: the disposition of the reser vod 
-. deposita: other ‘than. as: might. arise from the granting: ofa permit to 
an insolvent. party who would be. unable to respond in ‘damages for _ 

injuries to his crops and improvements, it is not considered: necessary 


| that he be. served: with.a copy. of this showing, or be further permitted 
to protest the issuance of.a permit upon the grounds of abandonment — 








(Coleman e# ai, v. McKenzie e¢-ai., 29 Li. D., 359), except in his ca- _ 
pacity. as a. citizen: desiring to. prevent. the perpetration. of a fraud _ 
upon the Government, if such fraud should. be attempted. . ‘Purvis . ae 

Witt. (49 L. D., 260). He gained | no rights, with resort, to the. oil 

: — gas deposits oy: virtue, of his: stock- > Pelsing entry. ees 





tt re ' Decided Noveniber 18, 1928) aa 

Coat | TLanps—Prostrcrine F Punxtir—Luase—Honasmaap -“Eyrns—Surrace = 
- RieTs—Prerrrence RIGHT; : . ee ee eS: a eo ee 

_ Neither the leasing act of February 25, 1920, nor. ‘aby. other’ act of Gon gisas 

oe: accords to. surface entrymen or owners: under the. homestead. law. a pref-— im 
; erence right to a coal . | -Dréspecting, mt or to a lease upon. the land : SO 

ao ote entered. . sre at ee 7 ota 

‘Finney, First Asetstbae ‘Seoretary? Pie ee aay Ge Se 

On July 23, 1923, Gottlieb Roth filed 1 application, E Bismark series 


: 021946, to have designated: as a coal- -Jeasing ‘unit, under section 2 of | - 


“ the act of February 25, 1920- (41 Stat., 487), the SW. 4 SW. 3 En or lot a 


4, See. 30, T. 184 N., R. 90'W., 5th P. M, ‘North Dakota. - 


~--'Prior thereto, to wit! on J uly. 11,1923; ‘Daniel Friesz and Otto o Kuk ra 
"vande a like application; serial. 021938, for the same tract. ae 

The records of the General Land Office show that the tract above: her 
deseribed is included 4 in’ coal withdrawal, Executive’ order of J uly (ae 
1910, and that on June 22, 1907, Gottlieb Glaser made entry, now 
Bismarck Serial 010459: of said’ tract. and | other’ lands, ‘under: the 


a homestead law. Final, certificate with | a ‘reservation or ‘the: coal i 
issued: April 80, 1914. . | 


On September 1, 1923, the. GonnntiealOnisw of thé? General: ‘Land : 
‘Office held ‘Roth’s. application. ‘for rejection. because of the priority 


‘of the application of Friesz and Kuk, and indicated that a recom- - ~ 


-mendation would be made to segregate the t tract as a a coal-leasing unit a 
under the last-named application. Suse dae 
‘Roth has appealed and alleges that—* 


> he is -the legal owner pursuant to thé. homestead ‘laws of the ‘United States upon oe 


4 the tract of land on. which: he applies for a ‘coal Ne and’ has eee Dera _- 





> ‘ 1 See decision on “rehearing, -page 197. 
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preliminary development work: to the- waine of. ‘about $2, 000: 00: in preparing: to 


Operate a coal mine on said land, and. has the mine on’ said land now in condi- — : = 
tion for successful. operation; and if his. claim: is rejected, he will lose the value —_ 


of: such’ development work, ‘which: ‘greatly added to the: value of said land for 


“mining: purposes, and it would be’ ‘unjust to: him: for. others to: secure the’ aod — 


lenge ‘On. said. land: and deprive him: of the benefits Of his: development work; 


~The allegations above''set. out disclose: no ‘error in- the Cominis:: — 


sioner’s action. :.Neither the entryman nor. his transferee has’ ace 


quired any right to lease’ or prospect for the coal by virtue of said _—- 


: ' entry. Neither the act of February 25, 1920. (41 Stat., 487 ), nor’ any — 


other.act of: Congress : ‘accerds to surface entrymen or owners'under 


_ the homestead law, a preference right ‘toa coal pronpecang pone 


| or to a coal lease upon the land so entered. 


The: records: of. the- General. Land Office dies not discloné that ae : 
| _ prospecting’ ‘permit has been issued ™ or “assigned to Roth, nor does 


it appear that Roth had improved and. occupied. and claimed the E 7 . 
~ _¢eoal deposits in’ good: faith prior to’ ‘the’ passage of the ‘act ee 


ee February 25, 1920. ‘Roth: has, therefore, not shown: any equity: that. 


may. be. recognized im awarding a coal'leasé under this act. His ee 


occupation, improvements and- tha. development’ of a mine: of. coal. 
upon the land were, therefore, without:sanction of law and unauthor- | 


ized. a action: of oe Comumissioner is. right and is Aeretiy. af- or 


| firmed.-' ce 
2 ee ane hie deciciont. ae een has ap- : 
proved : the. recommendation of the Commissioner that the tract: above. : 


_. deseribed be segregated as coal-leasing unit: No. 363, North Dakote as. 


35, and that: this unit. be offered for. lease. on the: terms ee 


ca 


ope A royalty of 10: cents’ per: ton, mine ‘run. me 
2A Ininimum | investment: of: $400. during: ig ‘frst three : years ‘of! the’ ‘leiise: 
48 a minimum - ‘production of 400, tons commence: with. the fourth vee of - 


Tie Wass an bevaticlioned aud: awinded tock a qualified. biddér ‘of. ‘ ee 


| the highest: amount. offered as a bonus for’ the privilege of: leasing: 


the land in accordance with'the provisions of section 13 of the coal s 


a — Cinealar, No. 679 divi L a 489, Ane) 


- GOTTLIES ROTH: (on REREARING). 
| aa ‘Decided January 9, 1924. 


7 Coan. ‘Lanps—LBAst-—~PREFERENCE’ “Troxtr—Puncrtasms—Inepnovecasrs— Seca 
. TARY OF THE INTERIOR—SUPERVISORY AUTHORITY... ee me 


ee ee Tule, 


_ Where: one. who: ‘is not. entitled to- a: preference. right ae a. ar lease: ae = ae 
in good. faith, under, erroneous. advice, opened and . developed a. mine: of. ; 7 

~ coal, . the ‘Secretary ‘of the Interior ‘has the authority to require one 
obtaining the lease pursuant to. section 2-of the act. of. February 25, 1920, - 


_ if. another, to pay. to the. one making the improvements the amount that 
— the land has been enhanced in value thereby. © fee 
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one ‘Fivney, First ‘Assistant Secretary: 


By. decision. of November 13, 1993, the. Depértinline affirmed a ‘Apei- | 


| ons of. the: Commissioner of the Ganeial Land Office dated September a 


—-1,.1928,. rejecting. the:application of. Gottlieb: ‘Roth, filed J uly 23, 1993, | 


to have lot 4. (or SW. SW: 4), Sec. 30; T: 134 N., R: 90-W., 5th P. M..,-. 
~. North Dakota,: designated as.a‘coal- -leasing unit: ander section 2 of the s 
act of. February. 25, 1920 -(41, Stat.; 487).. ‘Contemporaneously with | 


. said decision,: the Department approved the recommendation..of the. . 


| Commissioner of the General Land Office that the tract. be segregated - | 


~ -as:coal-leasing unit. No.: 363, North Dakota. No. 35, and that: the: unit 
be offered for lease on the terms alow nee. : i we 
| fab A royalty of 10 cents per ton, mine run 2°: ea 
. .2,, 4 minimum investment of $400 during the. first three: years of the ee - 
8A minimum. promneres of 400 tons. commencing with the fourth ‘year. of te > 
lease. | - | . : 


It. ‘was bier qieeed ae the tence be aed ind: awarded to : - 


in qualified bidder of the highest. amount. offered as.a bonus for. the Pe 


~ privilege of leasing the land in accordance.with:-the ee of . 


—_ paragraph 18 of the regulations (47 L: D., 489,498): : 


_ -:The leasing unit was created_on the’ application a Dane Fries 
- snd Otto Kuk, filed. July 11, 1923, and it was because: of the priority 
_ of the application of Fries and fe that Roth’s SpE Heston was 7 

rejected. - | 

AL motion for ehbaning has eet filed: on behalf of Roth, in ‘which | 


| “it is contended that Friesz and Kuk should be made-to pay to: Roth . 1 
the sum. expended by him for opening and i improving: the coal mine:. 
- Upon consideration of the motion and accompanying showing, the ~ 


Department. directed the local officers to suspend.action.on the Com- 


~* missioner’s letter of November 10, 1923,. authorizing: the offering. of 


the lease at public auction, and directed the chief of field division to 
: investigate the character of work and expenditures ree by. oe on 
_ the land involved. Ae ee SS 
-? |The. een aon ordered. ae tea riade: and. a ane therec? ab 7 
_ mitted to. the Department, together with ‘affidavits: by Roth, Friesz, 
Kuk, and others. After reciting the. facts, the special agent who made. 


ie the investigation, recommended that: the: application. of. Roth fora - 


7 preference right to a lease receive favorable. consideration. : 
‘The report of the field investigation ‘cortoborates the’ contentions: 


| _ of Roth; that-he acted on-the advice of those on whom he‘relied to ar 
the: effect that. because of the character of the coal: deposit he was at. 


7 liberty to mine and remove the same. He removed approximately Og 


= - 2, 500 — and has tendered a 9950: In a payinent of icioe A therefor. _ 
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The seus of the earth covering the coal was done at an expense. a 


of $1200, and drainage ditches were constructed at a cost of $150. ; eae 
= Lumber and surveying cost: $150 additional. | 


While nearly all the coal uncovered has been cane the a atrigping . 
is of value to the purchaser of the: lease, as it removes all doubt ‘as tori 
_ the character and location of the coal deposit * Considering the matter — 


| in all its phases, the Department is convinced that the value of the’. 


? _ notice. containing © a statement that the ‘successful bidder, aD other ~ 
= than. Roth,. must: pay: ‘to. Roth, on the day of the: the sum: 1 Of ‘ 


. right to a lease, but in view of all the circumstances i 
inequitable to allow Friesz and Kuk or anyone else to reap ‘the 
benefits of Roth’s ‘work without compensation to him’ therefor. . ~ 
" Accordingly, the leasing unit will be offered at public auction, after. 


property as a coal mine to a purchaser of the lease has been enhanced 
by Roth’s work. to the extent of $1,000.. : 


“There is no law under which Roth could be seiner B “ptetevdned:. 





3 would be 


a notice required by the’ regulations, the published . and. posted _ oe 


$1,000. Re. 


The fiesatiadenkal ict of November 18, 1923, ‘is modifié to i 


= agree ie a —— 


-PROCEEDIN GS IN THE OFFICE OF A COUNTY eh UEDe 
Opinion, November: 14, 1923. 


a Norter—Orz SHALE ‘Lanps—J URISDICTION-—Reconps—CoLorapo. 


The rules. ‘relating to notices. lis pendens that are applicable to ‘the courts: : iS 
‘have no application’ to proceedings ‘before an executive department, and — 


EFFECT OF RECORDATION OF NOTICE OF. LOCAL LAND. orice op 


recordation in the office of the recorder of the county in which the lands oo 


2 a are ‘situated of proceedings in a local land office, there being no statutory. : 
eH requirement to that. effect, neither constitutes constructive gue ‘nor. - 


. Taises a presumption of notice. 


a Nomtce—Om SHALE “Lanps——Lanp. DuPanrMent—JURISDICTION—Reconps, Ba ad | 
in -- Where. there. is. no law making it the duty of a: county recorder. to receive ae 
: and. record ‘notices - ‘of proceedings in-a local United. States. land office, ae 

‘the “Land: Department. is powerless to enforce any order or regulation 


‘it might issue’ directing the recordation ‘of puck notices. ae ns aa 


_ “Cou Decision. Crrep: AND APPLIED. 


Case of Bassinger oe ‘Spangler (a0 Pac, 809), cited and applied. 


= Finney, First A saistane Secretary: 


By.-your. {Commissioner . of. the: Gensel Land Office] 1 ere eee 


. SVP of October. 18,: 1923;- you ae of this Department: such oe _ 
a 2 ‘advice as may seem - appropriate” in connection with— ee ee 


| | The ‘advisability. ‘of (1) filing for: record: in the office’ ‘of thie. Clerk: oa eit 
2 Recorder of the county in which ie lands are situated, notice of proceed: . 
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ings. pending in ‘the’ local land office. by: the. United States against certain oil - 
7 shale. mining: locations, and. (2). that if such locations - are finally . adjudged = 
invalid, notice thereof: in like manner to be filed, for record with said Clerk: - 
and Recorder. 7 


After giving | the matter ‘very ¢ car aful conedoraticn. I fail to find 
any controlling . Teason for the filing. and recording. of the. notices 


- anentioned. 


It can not be ee oe that ‘they would: furnish eifective 
| notice, or impart knowledge to anyone, because | there is neither a 
Federal nor a State statute which: requires or authorizes their, filing 
or makes their recordation constructive notice, and they do not even 


“have the sanction of, or come within the common. rules relating to. 


notices lis pendens which are. applicable in courts alone and have 7 
no. relation to proceedings by an executive department or officer, 
. The admitting of instruments to record and the effect. of. their 
| being recorded are controlled i in this country. very generally by statu-. 
tory enactments, and the recognized law. on the: subject Is very well 
stated in 2: Devlin on Real ena Third Edition, section 656, » as 
_ follows: Sree A, dg ! eee 7 
—. The renistcy aces authorize wee aeoeaing of dentate he ae inenaenias are. 
and their | registration operates as notice. But the fact that an instrument is. 


_ recorded is not sufficient to raise the presumpion of notice, unless it be an. 


| instrument. whose registration is. authorized by statute. “Otherwise the volun-— 
tary recording of it would. bea nullity. - eet ae PEE tae i eee, A 
While your inquiry does not in terms alate te the filing af such 
‘notices in particular States it appears from correspondence accom- 
panying your letter. that you had Colorado i In mind since the sug- 
gestion: for the filing and recording of these, notices came. from the 
office of the chief of field division at Denver, and for that reason I - 
_ will here refer to the fact that the statutes of that-State specify the 

- classes. of ‘instruments and: documents that may be admitted to _ 
record and name the effect of their recordation, and in considering 
the effect of those statutes the supreme court of. Colorado held in’ 
Bassinger v. Spangler (10 Pac.; ; 809), that “the record of a bill of | 
sale, since the law does not. require or. authorize such instruments to 


ae be recorded, is not. notice to creditors of the vendor therein.” 


~The only useful purpose that could therefore be accomplished by 
| the. issuing and recording of such notices would be the fact that 
‘persons seeking information would have an additional source’ to 
.- which they could go for inquiry, but it is not believed that the use: | 
- fulness of’such records for that:purpose:would be sufficient to justify 

- a departure at this late day from the long established: practice under. 
which the records of the Land Department are considered as the 
only sources from. which information.can: be secured..as to proceed- _ 
; ings aa igs the disposal of f public lands. | In view y of. that estab- : 


: be 
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Ve lished: practice it: seems. safe to assume . tha but: very: few, if. so ae 
_- persons. seeking: information’ would go to: the. office ofthe local. 


; - recorder of: deeds;. or: elsewhere than to. the core of. ne: Land T he , me 


partment. proper-to:obtain- it. 5 ee ere © 


_ Aside from these oonididseationt sere the fact hat thet’ is: i aio. 6 
ie making it the: duty of the local recorder to-receive and register. 


or record such notices, or. to give them:a place in his files: And . - i 
furthermore, the laws. of Colorado: (section. 2896, Mills Annotated’) ~ 


o Statutes) authorize. the county: clerk, who. is:ex officio recorder-of 


- deeds, to charge and receive fees'in prescribed amounts for. recording ~~ 

any “instrument authorized to be recorded,” ..and-section 1877 of - 

that statute prescribes. and. penalizes the demanding:or receiving of | 
any! “ fee or compensation (by an officer): where no fee or: compensa~ 


tion whatever is authorized: or prescribed by law.” - Provisions : simi- 


. ; lar to this are made in the statutes of other States.” 


From this it will be seen that this Department would be os . 
ieee to enforce : any order. or regulation it might is issue directing, the record- 


ation ‘OL such notices. 


For these reasons you are advised that j in ie opinion of this De- oe 


: . partment d the ugeeniod — should not be etn 


_ FRED. L. ALGER. 


Decided November. t, 1928. 


a Om AND eae: Lanps—Prosencs rING Ponacrn—Fonrsrruns—Apriication—Resro- ae 


BATIONS—RECORDS. : oats Aignie SOEs hat 


_ The language contained in paragraph 9 of. the oil and gas cesilstions: of ; 
_. Mareh 11, 1920, declaring that ‘in the absence, of discovery of oil or gas 
. Pe within the period of.a prospecting permit. or extension thereof, the permit — . 
a will thereupon ‘terminate and. the lands automatically’ revert to ‘their 


original status, ‘does not authorize. another ‘to file an application to ‘prospect _ - eo, 
~ for the same deposits in the lands’ prior to the cancellation of ‘the’ permit’ o. 
by” the: Commissioner of the General Land Office and notation thereof “upen wo, 


. the: records’ of the: local land Office. 


= ee Derarraenrar. DECISIONS CITED" AND APPLIED. - 


Cases of California and. Oregon Land Gomngany: v. Hulen and Hunnicute: 6 Mca 


~ L, D., DO), and Martin J udge (49° L. D., AT), cited and career 


= Finney, First Assistant Seoretary : 


cosa ‘April 2h, 1928, Fred i. Alger filed tan iealie 046236, Tate? ce 


; : tow fie for a ‘perinit ‘to prospect for oil and gas on ‘the NE. a = ; 
) NE. 4,See. 11, T.15 Ni, R. 29 E:,M. M., Montana. a 


~The local office rejected the ‘pplication because the tract: iagtiad. oe, 
for was then covered: by a “subsisting oil and gas. permit, “oser1, oe — 


is | issued, to R. t Channing Houghton. on October. 26, 1920, 
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7 Phe eapilicant appealed: to the Cominissioner of ie Geheril Land e : 
if Office, and ‘as grounds therefor, alleged, that no. work had been’ done — 
-- under the permit nor any application for: extension of time had been 


filed by the permittee. ~The Commissioner affirmed | ue local office 7 . 


and. rejected: the application: : | 
The applicant has appealed to the Depuaeae. He i aieadan in. 
: substance, that as. the: ‘permit of. Houghton expired on October 26, 
~ 1922, the Commissioner, in rejecting his application violated ‘the pro- 


visions: of sections.7 and. 9 of the oil and gas regulations, Circular : 


672 (47 L. D., 487, (443), paruculen yd the second eee of | sec- 7 


eo ae 9 which: reads as follows: 


Int the. absence of disegvery of oil or eas within: the period of fhe permit. or. rv: 


- oe extension. thereof, ‘the permit: will thereupon terminate ‘and’ the lands or'de- 


posits will automatically revert :to. their original. status, but the land. ‘will. con: 


| as tinue segregated pending action by the Land Department on. any epplication he 


| os 


extension that is. timely filed. ie | 
: | Although the provisions above. Giotadl | may ie eae of the 7 
‘ interpretation, that upon the expiration : of the life of the permit, Mm 


the absence of a previous discovery. of oil or gas or a pending applica- — 
tion for extension of time to perform. its conditions, the lands or _ 


deposits will revert to their original status and. become subject to 
entry, the provisions quoted can not be construed to conflict with or 
override the salutary rule that— | 3 an 


Land segregated from the public domain, “whether by patent, rasetvnliod. - | 
. 8 entry; selection, or otherwise,. is not. ‘subject to. settlement or- any other form ; 
. of appropriation. until its restoration to the ae domain ds “noted upon. the 


records of the local: land office. 2 
Say ras and Oregon Land Co. v. Hlulen and Hunnicutt, ,splabus, 4 46 L. D, : - 


In the case of Martin fi idge (491 L. D. ,1), : it was s held (syllabus) - 


Prior to. the cancellation. by. the. Commissioner. of. the ‘General. Land Office’ 
? of an. outstanding oil. and. gas prospecting: permit . and. notation . thereof upon 


| = ‘the records of the local, land office, no ‘other: person will. be permitted to: gain — 7 
- any right. to a: permit for the same class of deposits by the filing of an applica--  ~ 


e tion, or by the posting of a notice of. intention. to. apply for ‘such. a permit. . 


~The action of the Commissioner As,. therefore, ¢ correct and is at ee 


i. firmed: 


Shay é . 


_ HARVEY: v. CRAIG. an 
Boas. : Decided November 2h, 1988, 
a (Om AND ‘Gas ‘Uiape Prose: Pemucrs—RexinQuismateNrAveLicATrON— [ao 
_PReFERENcE RigHT—ReEsToRATIons—-RECORDS. ) ee ee ee 


7 ae -relinquishment of an oil and gas prospecting permit. does aah of. its Sue 
force, ‘relieve the lands ‘from ‘the segregative effect created. by. the permit, 
eae the filing” of an apo neater. for a permit, peer ‘upon the relin- 


oA Frvwey, Furst Assistant Secretary: 
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- quishment, prior ‘ to: ‘the cancellation. of the per init ay the Commissioner of ne _ | 
the. General. Land. Office . and notation: thereof: ‘upon the’ records. of the es 


local land office, does not. confer upon the applicant any right to notice 


of the disposition. of the- prior. existing claim or. entitle him to. any pref- ee 


- erence in the allowance of his be cei when the. Jands are formally i 
restored. - Sukie Nie — Of deere, 


a 30m AND" “Gas. ‘Lanps—Prosrecrine ‘Preutr—APPticht1on—CoMMIsstONii ‘OF. 1 
THE. GENERAL Lano_ Opvice-Hrdleran AND. -Rucerven—Orvicens—Pner- ue ee 


ERENCE ‘Rieur. 


_ Authority, to. consider. and ‘determine the. nett es: and validity. of. e apUciuona: 
for oil. and. gas” prospecting permits, in the first instance, . resides in the: 


. ~ Commissioner. of the General’ Land. ‘Office, ‘and the fact: that the local | 
“ “officers, whose: functions in this. ‘respect are ‘merely ministerial, “received: | 


-os without* ‘rejecting an’ application, together with the prescribed ‘bond and. — 
: : - fees, does not of: itself confer mpen: the” apovert any en to" have os 
. application: allowed. A ee ae ee oe | 
DeparrMentat: DECISION ‘Crrep AND: Consrusp. | aa 

- Case of Martin: Judge (49- L.: ‘D., 171), cited’ and construed. 


E - 


On April 18; 1923, ‘Harvey Vv. ae filed alloion. Roswell io : 


series 051409, ‘for a permit to prospect. for oil and gas, under the. act 


2900 ‘February. 25, 1920. (41. Stat.,-437),. upon certain lands ; in Tf. 178 


hae R. oT E., N. M. Pf. M., New. Mexico. Drie ike owe. Cae 


‘Simultaneously with this. application, a Perens was 5 filed shisha, 
4 by oi On Vandagriff of oil. prospecting permit 048535, issued under are. 
| ‘said act and covering the identical lands applied for by. Craig.” 4 
The local officers transmitted the. said. application and rélinquish- oe 
| ment to the Commissioner of the General Land. Office, who, on May. - 


: 29, 1923, accepted the: relinquishment: and canceled the permit. On > } 


7 “September 2 24, 1923, the. Commissioner held the application of Craig: 


for rejection, basing his action upon the ee in the: case of Mar- 


’ _ tin Judge (49 L. D., ATL); which held that— 


= until an. outstanding permit. is canceled by the Commissioner and ‘the notation: 


of the: cancellation made in the local office, no other person. will be permitted i’ 


os to gain any. right to a. ‘permit. for the same class. of deposits by. the filing of wee 
- an application therefor, or. by, the posting. of notice of. intention to apply for. 


— a permit, =. 


: _ Craig. has: ippeated- onde assigns as: s piddinds ibeeton that. (1). the be 
case of. Martin J udge is not in point; (2) the decision. i is not in ac: | 
- “cordance: with ‘the act of F ‘ebruary 25,1920; (3) ‘neither Vandagrifft | 
nor Craig was. notified of the acceptance of the relinquishment. 


~The arguments jade by’ the appellant i in attempted support: of the _ 


oe ‘first and second assignments: of-error aré based on a misconception ; rea 
of the legal effect-of (1) filing’a relinquishment of an oil and gas per- 
mit; -(2)° filing an application’ for an‘oil and gas” permit simulta- = 


neously with, or " subsequently bet the relinijuishmentt of a Prior. like ° 
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if permit of thes same gad: - before the cancellation of the prior per- 


So anit was noted on the local records: « 
~ Briefly stated, it is contended that as the local officers poceved. | 


- Craig’: S application with a bond. and. he fees. prescribed i in connection | 
with such application, and as the relinquishment of Vandagrift’s 
prior. permit had been filed, and. as.the land -was otherwise free from | 
- conflicting .claims. of. mocord ‘upon the acceptance of: Vandagrifi’s = 
relinquishmenit and the notation of the cancellation of his permit on 
_the ‘local records, Craig’s application was subject to allowance. It is — 


5 _ argued that stich allowance would not be: the recognition, of a pref- | 


erence right in Craig as his application was the only.one. “pending.” 
_The offer of a permittee. to surrender his. rights: under-a: permit, ; 
* by filing. a relinquishment thereof, by no means releases him:from the - 


| _ obligations thereunder or operates to terminate’ any- liabilities that - 


_ may have been incurred by a breach of any of ‘the conditions: therein. | 
_ The question whether, upon the filing of such a relinquishment, the — 
_ bond should be olensed and the permit canceled is to be determined, - 
in the first instance, by the Commissioner of the. General Land Office 3 
- upon the facts disclosed by the record, and. ‘upon such further. show- 


ings'as he*may pr operly require. ‘The filing of sucha ‘relinquish- a 


ment, ex propria vigore, therefore; does not change thie segregative | 
effect of the prior, uncanceled permit upon | the: land applied fOr... = 
' Neither ‘can a right be ‘predicated: upon the fact ‘that. the: local 

| ficere: did ‘not: reject the application ; but, received: the application, 
‘bond, and fees from the applicant prior to the cancellation. of the ex- 
isting permit. The duties and scope of the’ powers of the local offi- 
 @ers in this connection are indicated in the first’ paragraph of section © 
4 of the oil and gas regulations (Circular No. 672, 47 LL D., 437, ‘ian 
438), which, so far as pertinent: here, preser ibes :, one : 


| ‘Applications for “peritiits should be filed in the. proper district land oo 
addressed to the Commissioner ‘of the General Land Office; be suspended for 


30 days to enable preference-right claims to be. presented before action, and ca 


. after due notation then forwar ded for his consideration, watt: a. full. PEPOE as 
ih status and conflicts.” | 


“Tt is obvious. that under the provisions of the Seoul oe acoea: | 
the authority to consider and determine the merits and validity of. 
such: applications, in the first. instance, resides’ in the: Comimissioner © - 
of the General Land Office, and that the functions of. the local offi- : 


“os cers in this connection are of a. ministerial nature only. 


The appeal, presents. no grounds. for distinguishing. the frat: in ae 


this: case from those. in the case of. Martin J udge, SUPT, .Craig’s | 


application . was filed before the cancellation of. Vandagrifi’s permit — 


was noted: on. the local records. This. circumstance. is.sufficient: to - 


: bring it within the.rule. announced i in the case.cited. Applying that 


| rule to the case at bar it must be held that, Craig guinedn nO. ment by | 
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ara . has no ‘auch phic aS oe contends i that is, te have his ae 


\ 


oc: tm t@: 


: : application: considered: and initiated’ co ‘énstanté upon the notation of = 


the cancellation’ ‘of: ‘Vandagriff’s permit, and no right to notice of the — | 
~ disposition of a‘prior existing claim: “The Commissioner's “decision _ | 
eu tee correct, ant Is: ee affirmed. : PESO Se Oe Sa 


pe capt 


Opinion, N ovember 24, 1928, 


a CrrensErp—Manatace—Dyseat Lanp ‘-ENtey—Acr- ‘OF. Suenensen 20, 4922... . 
_ Naturalization. in a. foreign. country . of..a .citizen: of | ‘the. United States: ig: an Oe ce 
i act | of expatriation which makes him. a citizen: of. that country, and. the Se bee 
-eitizenship’ of his wife, ‘tesiding with him’ therein, is merged. with ‘that of 2 ee 


Ps 2 Sher: husband; ‘if- married. prior to" the: passage ‘of the act of. September 22. ine 


4929, sre neeNG, of whether the: eyablevons occurred before. or after: the S., ; = 
, marriage, Bhat oe a eS : : | 


United States. citizenship. ie by: a woman: as: ‘the: result: oe marriage: ee . ae 
' residence. in a. foreign. country. withsa citizen: thereof ‘before. the passage. of. . — a 
the. act of September. 22 1922,. can thereafter be. restored, At at. all,: only 


“by naturalization as prescribed by that™ act. 


Enns, First Assistant Secretary: 


Reference, ds made. to your. (oman of, dias Geastal: Tiand: : 


a Office] memorandum of: November, : 6; 1923, ‘transmitting - for.: n= 


structions the. case: of Martha I. Richardson. wife. of Sullivan: ©. i oe 
- Richardson; involving her. desert- land, entry: inde June 17, 1914, for 


; ‘certain tracts in Secs. 13 and 94,.T. 7:S.,.R.. 25 BE. G. and S.. R.M., 
Phoenix, Arizona, land district. ~The question presented relates to 
Ser citizenship of. Mrs. Richardson. | 


_,It.appears that:the entrywoman was | born. i in ies United. Riates as. 


; was. also her. husband,. _ They were citizens. of the United States at. 


~ the time of: her mariage in the year.1881... Soon after their.marriage. 


ef ‘they. went to live in Mexico i in: a-colony. where they remained about 30 


“years... On, account of the. revolutionary conditions. they.. fled. from : gue 
‘ Mexico as. ‘refugees :j in. the year 1911... Sullivan C. Richardson,. Cie) iess ak 
. husband, became: a naturalized citizen of Mexico on. October 12,1898, 


according to: the naturalization certificate now with the record... Men 


cording to.an. affidavit of a person, claiming to be perfectly. familiar ore 
with the facts, having been a member of the.said colony, .it. appears 
. ‘that § Sullivan: C: Richardson renounced his American citizenship. and — 


oe became a Mexican citizen, lived: in: the colony for about 30 years and es 


was postmaster and municipal president. of the. colony, His. desert-) 7 


= land entry made i in the same vicinity: as. that of his.-wife 1 is also under 


"attack on account of his expatriation by. naturalization in.a foreign. oe a 
4 country. and failure to have reacquired. American citizenship, Other ae 


mN . 


“MARTHA I: RICHARDSON, hes aoe ee 
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ke entries. in. the. same locality seem also to. be involved | in “similar - 


Re a proceedings. ated 


The question. of ike. sabmtted. 4 in. ‘the. case or Mis, Richardson 1 18 = 
etehee: she is to be deemed a citizen of the United: States, because... 
- citizenship- is.’a. necessary. ‘qualification: for. making a desert-land  - 
entry. Much confusion is found. in the adjudications,. especially the: 
- earlier ones, in respect: to the status of married. women. _ During | 


- . the early period of our Government, the English law denied the - 


right of expatriation, and our courts were influenced by that. doc- es: 


 trine to hold that. marriage chad no. effect on the citizenship. of a 

_° woman. ‘However, our Constitation® recognized the right of Con-. 

.- gress'to enact: naturalization laws, and as early as 1790 provision was e 
| made whereby a person might become.a citizen of this country by 


naturalization. The conflict between our. law and-that of. England | 


ee ‘in. this regard was one of the: principal. causes of the War of 1812. — 
~The question was not definitely settled by that war but England _ 


: seems not to have pursued her view of ‘inalienable allegiance there- ~ 


— after with great vigor, and-in 1870 the old common-law doctrine was — 


: abandoned. by ‘act of Parliament and the right of its citizens to ex- 


ale patriate themselves by becoming naturalized 3 in. foreign, countries was 
_. declared. 


While, as above menionals ‘this coiintay at an. early date provided | 


y by law for eonferring: citizenship upon aliens through process of natu- 


| ralization, and by the act.of February 10, 1855 (10 Stat. , 604), recog-- ; 


ies nized: the citizenship of: women’ who. married citizens of the United: : 
- States, yet. the right of. expatriation was: not provided: by statute — 


~ until the act of J uly OT, 1868 ee Stat.; pee now v contained i in section 


ae 1999, ‘Revised Statutes. 


It seems of little. value. to. concern. eee with ‘pontaversiad ~ 


ae 3 over the question of the Tight of. expatriation which may be found 


Y ‘prior to the date. of the act'of 1868. That act: ‘definitely settled. the ; 


ze question of the right of expatriation, but it did not. define. what. - 


stevs| would accomplish: that status. Numerous decisions are to be — 


| found since the date of that act. involving the ‘question: and they : 


~ are not uniform. ‘They seem to have: depended upon the peculiar 


> facts’ and. circumstances of each: particular: case, the: matter of in- 


tention being an. important factor. Of course, ‘naturalization .j in a. 
for elon country” is a definite and absolute: process. of expatriation = 


rer from the land of nativity. But it'is recognized that there are other .: 


= methods of expatriation: “Persons voluntarily. emigrating ‘from the. . 
United States to take up a permanent residence in a foreign country _ 
cease to be citizens ‘of the ‘United | States. ‘Wharton’ Ss International. — 
- Law Digest, vol. 2, p. 447. And it has been held in many cases that 


ae woman. ‘marrying. a foreigner takes the nationality of her . 


= husband, especially i if they reside 1 in a foreign land, = | 


a eu nee _ DECISIONS: ‘RELATING ' TO: THE PUBLIC LANDS, Ly oy SOOT ee 


“Tt 18. not believed necessary to review. ete thes numerous 5 dedidions Se 


e bearing. upon this. question... A ‘very elaborate collection of refer- foe, 


~ ences is:contained in the work of Van:Dyne on citizenship. .Aftera 9 - 

thor ‘ough review of the. authorities, he-states. that. while they arenot 
| entirely: uniform, yet. the decided. weight: of. authority i is to the effect. ~~ 

that the marriage of an- American. woman to.an. alien confers: ‘upon. | 


rn her: the nationality of her husband.. He quotes from. Cockburn. on i. 


_ nationality. to. the effect. that: in-every. country of the world (except 


where English law.then: prevailed, but which exception has now been Pe | 
= "removed by act of. Parliament), the nationality of the woman. merges 7 


in that of her husband; she loses -her::own. nationality. and. acquires 


_ his. . Under: ‘Spanish jaw. ‘a married - woman. follows. the condition 


and nationality. of her husband, and it: would appear that: the Mexi- 


» can law is the'same in this respect. It. was held by the Mixed Com- . = - 
7 ~ mission on Mexican, and American. Claims that.a married-woman, 9. - 


2 “by the mere fact of. marriage invests herself with ‘the. nationality. of tie ee 


- ae husband. See Morse on. Citizenship, 21%. 


By the act of March 2, 1907 (84 Stat., 1998), i was’ siptov ied. in 

~ section 2 that any ‘Américan, citizen. ‘shall be deemed to have expa-. 

 triated. himself when: he has been: naturalized i in any foreign: State, 
~ or taken an oath of. allegiance. to any foreign State. Section 3 of 


~~ that. act declared that any, Ameri ican woman who marries a foreigner a 


aipescd of some: ” principles ‘dink. ie been. established: s weight of : | : 
-- authority, and it settled-a feature of the question much'in.dispute, 


namely, that. expatriation might result. from marriage to a foreigner, ae 
even though. residence be continued: in this country. It was ‘so’ de- oo: 
~-clared by the. Supreme Court. in, the case - of MacKenzie Ve Hare. = ey 


38 U. S., 299). 


The Department ‘peligves dhol no Spent can. bb ‘made of the. ees 


oo that the entrywoman was a native citizen and wasmarriedtoanative = 


--eitizen who. was not expatriated until- after the. marriage-took place. eee 
The effect is the: same in respect. to the wife: and it makes no differ- — - 
ence that the expatriation of the husband took place after the mar-. 
riage, for she emigrated from the United States to live in a foreign 
—Jand and if she had not. already by virtue of that ‘residence become: - me th 
- expatriated, certainly the fact of permanent residence taken incon-- 


_ nection with the naturalization of her husband casts upon her. tthe 20s 
status of a. ‘Mexican citizen.- It was not the ceremony of.marriage 
but the. state or. condition. of ‘marriage to. a ‘foreigner. that. affected | me 

~ tke citizenship. It was so held by the Supreme ¢ Sourt’ in. the case 


- of Kelly v. Owen (7 Wall, 496). In that case-it was ‘said. that. the So? 


 husband’s" citizenship whenever it exists’ ‘confers. citizenship | ‘upon 7 see 
-. thewife.- In that case the. naturalization of the husband was. ‘after — 


= the date of the etre The. converse of this would: be true, espe- - ‘ 
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cially whew taken in. idounéedon with. the establighnient: of residence 2 
in-a foreign Jand: with her husband who became a citizen there. we 
. ° The: law: has since been. changed by: the act of September 29, 1922 a 
(49 Stat:, 1021), which: expressly provides that marriage of a woman 


> after. the date of that: act shall: not affect: her: citizenship‘ unless the | 
_ husband: be ineligible to: citizenship, i in which case 'she shall cease to _ 
be a citizen.’ That act: also-provides that a woman who had, before 


the passage of said act; lost her citizenship by reason: of mariage to. 

an alien eligible to citizenship may. be naturalized in the manner 

therein provided. « The latter: act ee aed restore lost ae nor 
terminate citizenship then existing. ee ee _ 

©. The view of the: ‘Department on ee priinia 1 facts Showing | in the Bosse 

: eo is:that this:entrywoman lost her citizenship before the pas- 
- gage.of the act last: mentioned, and ‘she may be restored to citizenship | 


only; if at-all,; in the manner prescribed in that act. It is accordingly _ 


ee suggested: that this entry be included among the other related. cases 


in proceedings : for cancellation 0 on: ‘the ground that the parties a are not — 
citizens: oO the Ynited lies ‘ ae 1 Syrsr ad Gee, 








om AND GAs LANDS ‘PROSPECTING Peshern—Serormsenwe—Hoscmsnean Ester ae 
“PREFERENCE: ‘RIGHT—-WITHDRAWAL. | ee cee ee aie 
oaks settlemént claim:made: under’ the homestead laws’ prior: to the inclusion ot - 


ee land. within De: -petroleum withdrawal, which did - not. ripen into an 
Z entry. until: after the creation of the withdr awal, affords: the: entryman HO. 
: basis for a preference right to. an oil and gas prospecting permit: under on 


ee section 20 of the. act of February 25, 1920; | 
on. AND GAS LANDS—PROSPECTING | Pema —Sermmannt—Picerenence Ricnt— | 
| ~ RESIDENCE.’ . es le sore. ee: pn ae 
~The act of Pebr uary 25, “4920, “does or contain any provision | wher eunder a 
- Settler: upon. public lands within a particular State may be awarded ‘a per- 
mit to prospect: for. ‘oil. ane Bas therein. in preference to a _Yesident of | 
sale “another. State.. 3 i ee Bf tes: SP Baste | 
Om: AND: GAS, ‘Lanps—ProsPectine | Perwrr—Duscent AND Disresvtion. | 
. The rights of an. ‘applicant for an. oil and. gas. prospecting permit ander sec- , * 
_ tion 18 of the act of February 25, 1920, pass, on the death of the ap- 
“plicant, to the personal representatives: in the same manner as s does other 
personal’ property. eile : ; ae 


ae DEPARTMENTAL DECISION’ ‘Crtep AND Appi. 


Case’ of Ada‘ ‘Fletcher (49. L. D., 204), ‘cited and | applied. 


” Finney, First Assistant Secretary yt. 


we This i isa petition. for. the exercise of ‘the supervisory > authority. of: 
‘ the Secretary i in the matter.of application 059902, of Roy 8. Haynes, 
for. a : permit. to: ‘Rrospect for oil, and ene upon lots 2, By 5,6, SE. ¢ , 


2 BOT. oe | “DECISIONS RELATING TO. THE PUBLIC LANDS. . ec 209 2 ee 


NW: Be: NE: 4: sw. 4, “Sec. 1, 7. 32 > BR. 34 E, M, M, within the | ak 


ee Glasgow land district, ‘Montazia.: 


On January 25; 1916; ‘Haynes filed an application, 037 519, to ee oy 

me an’ ‘enlarged. Homestead. entry: for the above-described ‘land, which ee 
| was accompanied by. a. ‘petition for the designation of the ‘Jand, bute. 22" 

the application was rejected. by a decision of the General Land: Offita 


| of December 8, 1916, subject to: the usual right of appeal and sub- 


ject | to the right: of Haynes to furnish data requested by the Director _ i : 
- of the Geological Survey. The land was withdrawn and placed 


_. within: Petroleum Reserve ‘No. 58 by Executive order. of January - . 


9, 1917. Under date of May 11, 1917, the local. officers reported that.= 50 
ne ‘Hoties’ ‘of the decision: was mailed to the applicant at his record 
ae address on F ebruary LY, 19175 that the notice was returned unclaimed; Le a 
and no appeal was filed ; that the case had been finally closed). and Poe 
moneys deposited with: the application were returned to Haynes une 3 ee 
as der date of April 11,1917. eM eet 
An enlarged homestead: entry. of Bajos for the: same: ected Oh, ts 


oe land was allowed April 12, 1918, subject. to the provisions and reser- 


 yations of the act of July 17, 1914 (38 Stat., 509), upon an applica: — 


7 tion, 047735, filed. April: 1%, 1917, with: which was a: ‘petition: for the | 
oe designation OF the Jand::. ‘Final proof was. submitted on the entry 
— June 21,1919, upon which final certificate was issued Ju une 9A, 1919, | 


. and: patent: was issued January ‘6, 1920, containing the provisions, - = - 
reservations, conditions, and. Kintitations: of the act of July 17, 1914, ee 
supra, as to oil and gas. At the final hearing. Haynes and one wit- 


; ess testified that: Haynes established. his residence on the land dur- 


_ ing ‘May, 1916, and ‘another witness testified that: ohne eatabilistiod oe 
= ig ‘residence thisreon: on June 1, 1916.: per a ee 
“On October 11,°1922; the épplication 059902 at. Raynes, tor thie oe ee 


“ | ‘permit, was filed ad. therewith was an affidavit executed. by: Haynes : oe 


and corroborated by: two: witnesses, in. which: was set forth the his-_ “ee 

. tory of the land. as above recited, and It. was stated that Haynes es- 
tablished his residence on the land on J une 28, 1916: The appli-- _ 
~ cant-asked that his right be decermined as of ‘the date of his firsts 
a homestead application, that is, Ja anuary 25, 1916, and that he be” 
: granted a preference. right under section 20: of the act of February ee 
a 25, :1920,: ‘supra, and that. his application 059902 be allowed. | 


- The - ‘Commissioner - of the. General . Land. Office, in. a -dedigion: 
; “dated: March: 23, 1923, held that ‘in view of the fact. that: ‘Haynes’ s° 


“first: allowable: ‘Komiestead:: application 047735 was filed after the: = 
 -withdrawal, ‘Haynes. had’'no ‘preference right, accordingly | appli- 2 4 
aS cation’ 059902: of: Haynes was’ rejected subject to the right. of appeal. ne 

| As is ‘recited: i in the decision; the said application: ts is In ‘conflict. as hae Ota 


" 74526°—-24—voL 50-14 
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ee ile’ care: Aceotibed. one Sty application: 089648 of. Mary EB. aa 
Smith, filed May 28, 1922, for a permit under section 18 of the act 
of February. 25, 1920, supra, to prospect for: oil-and gas. Haynes — 
te appealed, but. by: a “deciagne of July 16, 1923, the ‘Department. ge 
affirmed the decision. of the. General Land Office. ‘The. application a 
059902 was finally rejected in its entirety. by an order-of the Com-. — 


missioner of the General Land. Office dated October: Te 1923. On é 


- October 16, 1923; the petition herein considered was filed. - 


In the argument. of counsel’ in support of the appeal the me . 


:.* 7 of relation was invoked in support: of the contention that the date 
of January 25, 1916,.should be considered. as. the date of the joitia- 
tion of. Haynes's homestead. entry. -:The: counsel for ‘Haynes now — 
. -asserts that the rejection of the application 059902. may, be considered ie 
= legally correct,” but contends that as to. Haynes “ equity is with 
him. and upon all the facts we believe that should control.” -Counsel 


: points to the facts that Haynes settled. upon the land pursuant to 


| : : his first: application in the. spring or: early. summer of 1916, before | 
~ the-inclusion of the land in the: petroleum reserve, and has con-- 


tinued to. reside there, and has’ improved the land and has made it 


. -erop and. revenue producing ; that he is a settler and a pioneer..in- 


Montana, helping in its development, while. “Mary E. Smith, a_ 
stranger to the land and not one of the pioneers of Montana, helping 


4 1 its: development, gave . her post-office address as St. Paul, M:inne-. _- 


sota. “In view of. these facts: counsel. states his belief to be. that -if - 


the land should prove: valuable. for oil and gas Haynes, in all fair- - 
ness and justice, should be entitled to*the- benefit thereof, and that 


it does not seem. right that it should be otherwise. He states that 


| Mary E. Smith included over 1,000 acres. in her application, and that’ _ 


o her husband has already: been. granted a Sue to Ee ae for ail ‘ 


e os gas. 


‘Haynes. could. not. ander the. ae acquire: ihe emis ise right 5 


= aerieh he attempted: to. assert by reason of his settlement on the 


involved: land before’ the date of the withdrawal.. See ex parte 


- Ada Fletcher (49 L. D., 204)... There is nothing in ‘the -act of 


February 25; 1920°(41. Stat., ‘437 ), which awards any. preference 


-yight to a permit to prospect for oil and gas on- lands in Montana. 


ees tay a settler in that: State over a resident of another. One without — 


* legal rights has no equities, ‘This: seems, to: be the position of Haynes: - 
~in-this: matter. “Equity can. ‘not create’ a right which the law. denies. 


2 ba ‘The. right of Mary E. Smith to file an-application for an oil and gas. | 


| prospecting permit for the tract covered by: Haynes’ S patented home- a 


. stead entry, the patent. containing as to oil-and gas the reservations — 
and: limitations of the ‘act -of. July 17,. 1914, ‘supra,:can not be | 
ee arbitrarily denied under the law for the benefit. of Haynes: nero a 
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7 a Hapaee’ and fs attorney think: that it. would: be aid and - 


: just to do so. It is, perhaps, needless to state that this Department - | ; | . 
_ has no legislative power and must leave to the action of Congress. 
oo any: suggested:. amendments: of the: “act Of February 2b, 1920 ioe eee 


Stat, 487). 


- Counsel statee Ae me was ee infGeaed that. Mary: E ‘Smith on ae 
~ departed. this life a number of months ago and-“he knows of ho 
law under which the heirs can take ;” that while he is not informed Sous 
- as to the: departmental. construction or rule on that point, he asks 0 
_ that same be taken into consideration; that he stands ready to furnish 


- evidence as to said fact, should it. ba: desired. The rights of an. ap- - 


- -plicant fora. prospecting permit. for oil and gas under section 18 — the 
of the act of February. 25, 1920, ‘Supra, ‘pass, on: the: death of the. eo 
_. applicant, to his or. her ia pee in. othe same. ey oe. 


: Ba other personal property:. 


. After mature: comaileraton: of the: ‘petition Po the: arenas a i 
a ~ advanced. In. support thereof, the Department is’ unable to see that. - — 
there is any justification, either legal or equitable, for holding that 9 


| _ Haynes is entitled'to a -preference right toa permit to prospect for _ a 


oil and: gas on the involved. land, under. section’ 20° of: the act: fobs, : - 
: ‘February 25, 1920 (41 Stat., 437 fe In the presence, therefore, of 2°, 
- the prior permit. application of ‘Mary EL a the: sere : ooh 


_ of Haynes must stand rejected. » 
oe Fhe: sae is hoger denied. 





San . “TIMBER ‘TRESPASS—RULE OF DAMAGES, 
ae Instructions, December : 12, 1988: 


. “Tomer TrusPass—PuBLIC Lanps—DAMAGES. — 


. In the settlement of cases: against. par ‘ties who have innocently; but ‘wrongfully, Pe 8 : 
or ‘taken. timber from public lands in. States which have not prescribed ‘rules. — io 
-- governing the measure of damages, the stumpage value, or the. value ofthe 


- timber in the: standing trees, constitutes the full measure of. damages that - 
the Government. is entitled to recover, Pee 


= DeparrMentas, OmcuLAR AmEnpen. we ee a 


_ Cireular. No. 881 (49. i ‘D., 484), amended ee a rae 


’ Finer; First Assistant Secretary: 


Your [Commissioner of the’ General: aad Office] call atteiition’” eo te 
to a difference of opinion in your office as to'the proper interpreta- 
tion of. that. part. of Circular No. 881. (49 L. D. , 484). issued March 
14, 1998; which prescribes a rule for measuring the amounts tobe 

3 _ demanded « on behalf of the United States in ‘settlement with persons © ee fee, 
ho have innocently but. wrongfully taken timber. from Government ie me aaa 


“ands i in’ States which. have not preser ibed such rules. 





— 1 See Circular No. 900, page 223, 7 —s uae 
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You say that it j is soitndedl by some that, those. aanodats should he , 


faxed’ in. each case by: deducting the total values of the labor ‘and | | 


money expended in felling the trees, severing, transporting and saw- 


ing the logs and in the manufacturing of the lumber ‘into articles - . 


of commerce, if so manufactured, from the value of the lumber or’ 
- manufactured articles in its present place and condition, or in other | 
-. -words that only the “stumpage” value (the value of timber in a | 
standing tres, United States 2. Mills; 9 Fed., 684, 687; Skeels 2. Star- 
 rett, 24 Northwestern, ' 98, 101) should be demsrided - while others urge 


that the rule laid down 3 in that cireular contemplates the “severed” — : 
_ value or in other words that it does not warrant the inclusion of the | 


cost of the felling of the trees and the severing of the logs i in the cost: S 
_ items to be deducted from the present value. — — ci 
_. ‘The circular involved. says that the amount to be asineasi of a ! 

innocent trespasser or his innocent vendee shall be “the value atthe 


_ time of conversien; less the amount which the vendor has added to _ | 


» its value”; and you request a departmental declaration as to the 7 : 
-\ meaning of the language thus. used; and also that instructions be: 
given as'to a proper modification of the: circular, if the conclusions 


“reached. by: this Department on. this ‘consideration call oe such a ; 
‘modification. _ a 
 .- This-circular aiddently’ caupied to follow ce ne sea: in | 
‘the second sentence of the syllabus to the case of Wooden-ware Com- ee 
- pany v. United States (106 U. S. 482), which says that “the value. 
. (of the property) at the time of conversion less the amount which he 


(the vendee) or his vendor (the trespasser) have added to its value.” : 
A critical analysis of the language of the circular and the syllabus. 
as shows that the circular did not follow the language of the syllabus : 
in its entirety for the reason that the syllabus includes improvements. 
made by both the trespassing - vendor and his vendee, while the circu-  ~ 
Jar refers only to the value added by the meniery — does not. include 4 


values added by the vendee. - x 
a response to your request aloes not call for: a, recital of the chang- | 
- ing in history of the rule involved or an extended discussion of the _ 
mooted questions presented for the reason that’ it was definitely 7 
_ gettled by this Department’s décision of February: 16, 1914,in the case _ 

of John W. Henderson (43 L. D., 106), that, the former: rule that the | 


a ‘severed value only should be. deducted was. erroneous, and that “the — 
 stumpage. value, and not the value after severaney,, is to be the measure a 


. ; of damages.” 


22 Tt ig, ieee belied that ‘the: Taneaaee | in tehion Cireular No. ~ 

aes 881. is. couched calls: for. its ‘modification... It. 18, therefore, directed | 

that the second: rule announced under ‘the subheading. i “Timber. ~ 
be stricken. therefrom and that there. be. substituted therefor the 


= | iain: 
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ro 


In Cases. of innocent _trespasses neither. the trespassers nor their transferees ae 


shall be required to pay. more than. the stumpage value, or the value of. the 
| timber in Standing trees taken by them as damages to the Government, | 





ane ‘ “ "Decided December 18, 1988, 


Om AND. Gas ‘Lanps—Prosprcrine ‘Pensiri_WITmpaaWAL—PRevenence Rice. te 22, 


= es: oe sare A By ‘HOPKINS. 
' 
! 


‘The definition of a structure as within a producing oil and gas field isin 


. -éffect a withdrawal of the lands from appropriation under section 13 of the | ~ 
: Teasing. act, and an ‘application . for: a. permit, . even. though filed - prior. ‘tos 


| a such definition, does" not confer any. rights on the. applicant. that will. inure. 


.to his benefit upon. the exclusion. of. the lands by, reason . of the redefinition a : 


he On AND: Gas Laps—Pnosrrcrina | _Puaqr—Ruinsrareqent—RusTorations. ae 


: 
_ et of the structure, 
pe _Where an application for a prospecting permit: is. denied because of. the in. | 
clusion. of the lands within a producing oi] and gas field, such | application 
can not: be ‘revived | ‘DY reinstatement upon a subsequent restoration. of: the . 
“lands, ‘but they’ will be open’ to pr ‘ospecting | after their * restoration as s though 7 
10 application had been filed. eae: pes a ey on 


| Deparmrenat. Drctstons Crrep AND APPLIED. 


Te D,, 855), cited and applied.’ 


Fuwney, First Assistant Seorétarys. 


fa Pb ee Eg 


Cases of Hendricks v. Damon: Cs Li: D. 205), and Charles R. ‘Haupt, s =a ae | 


On February 25, 1920, AL A. Hopkins, J J Ae Baney: ‘and the: Nae — 


Ms sonal Exploration Company, each posted notice.of intention to. apply be : ee 
_ for prospecting permits, pursuant. to section 18 of the leasing act of 
February | 25,1920 (41 Stat., 487), for all Sec. 12, T. 30 S., R. 22° E., ~ oe 
M. D. M., Visalia, California, land district. Each filed a “Proper 


Ae application for a permit within 30 days: thereafter. 


The S. 4, Sec. 12 was included in the limits of the “pectic: Sees - | 
ture of the producing Elk ‘Hills oil field, as ‘defined by the Director © a 


of the. Geological: Survey. on. August 11, 1990: and these. applications 


were rejected by the Commissioner of the Goieral” Land: Office as to me a 
this land, for. the | reason that lands within known geologic: structures - coe oa 
of producing oil or gas ‘fields are: mais ect to Tease only, under the sca ak 


of ‘February 25,1920. 


~The Commissioner ‘also: veajuired a compromise Ot dhs conflicts, in . Seas : 
oo view: of ‘the, simultaneous: initiation of Tights, the. result penig that: oe 


“and. cquissted,§ in ake rejection of his 3 application’ as to: the 5 2 ‘Bee. Pind 
12, under an adjustment. made by. the Commissioner’ on March. vie Gees 
coe 1991. Permit issued to Hopkins for the NW. 4, Sec. 12; on May 23, 

. 1921; and on June 9,.1921, this permit was assigned to K. C. ‘Wallace, a eS 
7 "said sssignment being approved me the = Departement on J wy 6, (1921. ar ee 


oi 214 oo DECISIONS RELATING TO THE PUBLIC LANDS, fa oF Ties 2 ; 


a. - 
ee On J aie 1, 1921, ‘Hopkins filed an appliostion: for a redefinition 7 
of the geologic structure of the Elk Hills field so as to eliminate the © 


"8. 4, See. 12, and requested. the reinstatement of his application as. 
te” BOP fad: lands. The Commissioner denied this request, and ina 
decision A-4533, (unreported) rendered February 98, 1922, the De- 


partment affirmed that. action, finding. that. the lends were appar- 


Rs ently. within the geologic structure of the producing field as defined _ | 


by: the Geological Survey. This. decision was mady. final, and. the. 
$2 case was closed. 


A. second peuitiON: er the eden ont of the Elk Hills Gt Geld ‘ 


= eS ead the reinstatement of his application was filed on June: 27, 1923, 
ee eM Hopkins, who showed that the Union Oil Company, alleged | 
- assignee of K. Cz Wallace, had drilled a well to the depth of 4615 feet 


~~ on the NW. 4, Sec. 12, without a discovery of oil or gas. Atlhough ts 


‘the acienmient: to the. Union Oil Company never. became effective 
because not. approved. by the Department, ‘Hopkins filed. -quitclaim — 


deeds of. said permit from said company to Wallace and. from Wal- 
lace to him, in order. to establish his. present interest. Said assign-— ca 
ments have never ‘been approved. — = 4 | 


~ Tn order to show that the question of ae eeaedniien a a ara: : 
-. ture and the reinstatement: of his application was not. finally deter- - 
s. “mined by the departmental decision of February 28, 1922, fupre, 5% 


a : Hopkins cited the following. statements made therein: 


Tt is always possible that when a. structure must be defined long before it: toe 


ae completely drilled. up, it may include territory that will later prove to be non-- ~~ 
Eng productive: ‘and may exclude territory that later is proved to be productive, 
‘aaa - because no: ‘accurate prediction | can be’ made as to the distance: down the flanks. 

= of -the fold. to which the oil or gas pools. will extend, put it is. believed. that 
+ the present definition of the Elk Hills fold is as accurate and as reasonable ; as | 
6 ate it: ean ‘be made with the. facts ‘now available. ee Pe. a 


eee hee Ait a decision dated September . 4, 1993, the Cominiecioner re < = 
ae —e: from the. Director. of the. Geological ‘Survey, dated August 


: 29... 1923, which stated. that. the data. available: did not warrant, the 4 
exclusion of the. 8.4 4, Sec. 12 from the defined limits of. the known 


: On producing | field, ‘and rejected Hopkine’s s application. for ‘Tein- 
- . statement. - 


- Hopkins ine appealed, alisging that ine ata: futhighed ‘qurtaited s ae 


eat - the exclusion of. ae land from. the limits of the known producing ae 


oe structure. 


oo “Tt. appears. that, upon “afoematian pocaed: after’ August 99. 1993, 2 
a the Department, on ‘November 19, 1923, approved. a redefinition of — 
the boundaries of the known geologic structure of the producing . 7 


ord, Elk Hills field. As redefined the S. 4; Sec. 12 is ‘without the limits = , 


— of the known: producing structure and. is, therefore, Bubject. to pre OS: . | 
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 pecting operations under permits issued pursuant to section B of ae 


_ the leasing act. 


There remains the question whether appellant’ applieation: may ba! me 
2 “reinstated as to said land.© : ey 2, 

. By the terms. of section: 18 of oo e Teasing act - prospecting permits, coe 
7 may be-issued for. 00 et . a ehitea, BF? 


a not to exceed two thousand five hundred. and sixty ¢ acres: of land ‘wherein stich ee 
| deposits (of oil and gas) belong. to the ‘United - States and are hot, within. any | oe 


known geological. structure of: & pr oducing oil, or gas field, 


and. by the provisions: of section 32. of ‘said: act: he ‘Gécrotary. ae e 
‘authorized | “to: fix, and determine the boundary lines, of Any BErUC,. ce 


ture: or oil-or gas field, for the purposes of this act.” : ae 
Provision for the definition of the boundaries of mown, geologic mae 


structures of. producing» oil. fields. is. made 1: section. Q of. care ia 


mental regulations, spprored J March. il, 1920 ae L. D., 487 By 
follows: he 


The ‘boundaries of: the. ‘geological: structures Ee pr ducing oil or "gas fields 
will be. determined by. the United . States: Geological . Survey, under the: super- 


> pe vision. of. the Secretary. of the. Interior, ‘and maps: or diagrams showing same . Fae 


will be. placed on file. in local United States land offices. . 


As shown herein, the. Department recognized | in ite: coca: of 


¥ Pennie 28, 1922, the fact that..errors might. occur in. determining ° : a 
- the extent se known. producing structures, but was not convinced that 
~ the. land: involved’ was = improperly. included | in 1 the pr oducing aprne ee 


ture’ as. then defined. 


Lands within. a know. Seine eeiccane: © re pr eadueine Sil = : ‘ 


gas. ‘field, defined i in accordance. with the leasing. act and regulations 


“thereunder, are not: subject to applications for prospecting permits; | ae | 


Z “not: opernte:t to vest: any Hghts’i in. ‘persons: making permit. applications — ren 
for said lands prior to'their exclusion. : The rule stated 1 in Hendricks) 
| 4. ‘Damon’ (44 L. D., 205), is: Spplioubie in: ‘such’ case. i hacia oe ee 
| oe "ment held therein. (Syllabus) — cae eo ee ee 


"Where. a homestead application. is rejected . on. the ground that the land ae : 


2 a “not subject to entry,. an appeal entitles the applicant | only toa judgment. ag’? a 5 
to the correctness: of. that: action::at: the. time: it. was: taken, and: does: not segre- pad 


gate. ‘the Jand- ‘from other appropriation. it it. in the meantime: becomes: sab- = 

glade to. entry. | ae ee Cs Wr hs * 
The: riecoadtty’ for. aah a Pale: is: well: dHustrated re aie. case, in 

bahich: if it’ were held that: the. revocation’ of. the: definition of ‘the - 


- structure related: back. to the: time. when made, the applications of os an 
Hopkins, J. H. Raney, and the National: Exploration Company would 

_ each be entitled to’ reconsideration, despite the fact. that they. have eee 
| = ~ accepted. the’ rejection of their aypienore a Dori) have > issued ae 


to — for other lands, te 
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- Nor’ ig he ak see. Ve the fects ‘that theas’ eqiptications. oe | 


: i filed prior to the definition of the known producing structure in AU- 


a gust, 1920, and their applications. were. rejected under. the rule stated | 


in the case of Charles R. Haupt: (48 L. D., 365) that—. eae 


When the limits ofa producing field are determined, the. determination: ‘oust | 


= necessarily | relate back to the time when the ‘production: began.: Those who 
. during that interval apply for permits ‘under section 13 of the leasing act, 


eovering ‘jands in. the neighborhood of where production was ‘begun, are un- 


avoidably at risk: of rejection of their applications by reason of the belated 
: inclusion of the lands sought within the field of production. 


Once a structure is defined as producing, and this definition ‘is 


- acquiesced in by the -persons whose applications preceded its defini- _ 
tion, but were made after the discovery. prompting it, they may not - 


thereafter, by filing, applications for reinstatement alleging later de- 


» ‘velopments, revive their former applications, but must, in order : 
to receive permits, file the first. proper application after. the Tands 


are restored from. the defined: structure, which was, in effect,’ a with: 
drawal from appropriation under section 18 of.the leasing. act. 


It is clear, therefore, that appellant’s petition’ for the eeneietes | 
- ment of his former application’ as to the §. 4 Sec. 12, was properly 
. denied by the ‘Commissioner. His decision i is affirmed and ue case” a 


closed. cd 


: ne é a ee 


THE! NORTH 1 HALF OF THE BED OF RED RIVER, OKLAHOMA. 


2 ae RULE. FOR ESTABLISHING. BOUNDARIES OF RIPARIAN CLATMS ay 4 


- Instructions, December 22, 1928: Ate bank _ : 


ee ‘Sunvirx—Rirantan Ricw7s—Bounpanres—Acsorment—Oxtanoia: 


Th ‘establishing the. side’ boundaries of daims of riparian broprielors’ a thd? aos 
area. between the original meander line on the north and ‘the medial 1iné oe 


: ee Red River in Oklahoma in accordance with the decisions of the Supreme. 


“Court in the case of. Oklahoma. v. Texas, lines should.:be: run. from ‘points 


: ~ representing the: limits of frontage of. the original claims on. the. meander - 
line to: points on the medial line at distances thereon proportionate to ‘the: 7 


Jengths of frontage of the: respective abutting ¢ owners. 
‘Rou in Court Decision APPLIED. : ae 
‘Rule in Johnston v, Jones (A Black, 200), applied. ae eae 


Finney, First Assistant Secretary: 


‘Reference is made to your [Commissioner . of the. Genel Tianid 7 
Office] communication of November 10; 1923, in:respect. to the pro- 


- posed ‘survey of accretion. lands and viver-bed’ tracts riparian .to 


certain. Indian allotments bordering on Red-River in Ts. 4 and'5.8., 
_... RB. 14 W., Indian Meridian, Oklahoma, pursuant. to. decrees of the _ | 
. Supreme Court (256 Uv. S., 70; 258° U. Ss, (TES 261: U. S, BAB; 


eo 262 U. S., 505, oe 


aor i "DECISIONS RELATING TO THE PUBLIC LANDS. 


ae The « court held that a portion of the boundary between Oklahoma a : " 
oo Texas is along the south bank of Red River;'that no part.of =~ 


Red River in Oklahoma is navigable; that: disposal of tracts along - Ba: 
the north bank by allotment, entry,.or. purchase, or: grant tothe 


-. State of Oklahoma, carried title to the river bed-in front of them 
~ out: to the medial line but no further, the bed south of that line 
remaining the. property of the United States; that as to tracts: On 
-  the-north side, not riparian’ when surveyed but which had become: 
so when. disposed of, such disposal carried the title to the medial). 


| es line ofthe river, anise. other tracts. between them and that. line : as _ 
~ -had. been: disposed: of: theretofore, 1 in which event the later disposal te oe 


-.. did not” carry: any right in or affect the’ title. to such. interven- Pee 
sing tractg:" : ee ee 
oe ‘Pending decision. in the cant cverty over. the title to: ihe bed’ Se o ee 
-. the river, the court established a receivership to: conserve the interest. 


ofall parties in connection with oil development: and production 
in the area involved: By order of June 11, 1923, the court directed 
- release from the-receivership of the lands leanbenced | in four certain 


i ‘Indian ° allotments upon the conditions specified therein. The said = a - 
tracts. are as follows: Lot 4, Sec. 34, T. 4.8. R. 14 -W.; Lott, 
“2 Bee::88; said township ; Lot 6, Sec. 5, T. 5 S., R.14 hae Lot 5, Sec. ce ee 


- 8 and lot: 8, Sec. 8, fe 5S., RB. 14. W. 
. The: order: reads in part as follows: 


a “It is: ordered. as to each of these tracts that the same, including’ s0 and Si 
“of the bed of Red River as lies in front thereof and north of the medial line. 

: 08 the. river, ‘be released from. the- receivership, and the possession. be. sure ae 
_ -yendered by. the receiver, upon: fulfillment as to such tract of the following ok 
i conditions, and not otherwise: cae Oe 
(a) The’ execution and. presentation to the reeeiver of satistactory agree: a 


oh nents ‘approved by the Secretary: of the Interior, establishing the: side lines," : a? 


: from” the surveyed upland on. the north: bank: to such. medial. line, between aa Oe. 
ae ‘such’ tract. and. the adjoining tracts: on either ‘side. * 8 oF oe : 


“The matter now before*me for consideration presents. ‘the amen nee 


on the proper: method to be employed in the establishment: of the ~~ 


- ~ gide lines of the’ tracts above described, and also certain. other. Indian. as af 


allotments: listed: in-section numbered. 13 in the’ ‘supplemental decree Se . : 
. of the court of March 12, 1923 (261, U. S., 345), wherein. it washeld 
- that, the: ‘said allotments included and covered the right and title = - 


Sto: the portions: -of the’ river bed. between the tracts as: ersunyeyed a and ok. 
oe the. medial line of the river. | ee 
“Soe The: Commissioner. of Indian Affairs hee aie requested: extension ence 
of the : surveys in respect to these latter allotments, or some 08: them, ee 
oe o3 in order to facilitate proposed leasing. . : as 
You state. that several of the private owhers affected fave indicated, i 


: ‘in some cases formally and.in other. cases informally, an. intention poe 


| to a acveyt t the Aogation’ of the aa lines: as established be this Nee ose eae 
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s, ment, in that. you are oe opinion: that controversy. may os entirely "5 


aonided if-a fair. and. impartial method’may be adopted in advance _ 


4 of the survey. You suggest:as an equitable and: just method the rule a 
applied by the Supreme. Court: in the case of Johnston... Jones 


(1 Black, 209, 210), which, briefly. stated, is to measure the. whole 
extent. of the ancient. line of the: river: affecting the area involved, . 
and compute the length of the portion of that line owned. by. aaah 
riparian. proprietor ; and then, as the second step, find the length: of. 
the new. line upon which the survey. is to be closed, and appropriate 
to each proprietor such-proportion of the new line as he ‘had of the 
old line; and ‘third draw the side lines from the points at. which the 


= pio priciots respectively bounded. on the old line, to. the points thus — 


determined as the points of division on the new line. It was further | 
- stated: in the rule that particular circumstances might require modi-— 


3 fication in application, for. instance if the: old ‘line:be uneven on acy 
~~ count of deep. indentations. ‘or. sharp. projections, the: general. line | 


- ought to be taken.: This: principle of. ‘adjustment would seem to 
: apply equally in apportionment. of the new line::; ake 3 amy 
You have submitted diagrams. delineating your ‘concesticn of the 
. effect of the application of this rule-to the case in hand. - ee 
‘The ‘Department . concurs in the view that the pr inciples. contained | 


a: in the rule referred to may be applied as an. ‘equitable and: proper - 


method for establishing the side lines: in respect to’ the. ‘tracts: here 


2 involved... ‘It is well, however, to. obser ve that, unlike the case. of 


a) ohnston: v: Jones, supra, the new front: line tens does not fall upon | 
| the shore, but midstre eam. In fact: it 3 is 3 nota a new line, of yee . 


<— the. middle of the str eam, ahs alban: Varlble a ae nae a8 


“fore identified by. survey, has: always been: the Timnit: of title s aquired ae 
by the Government. disposal ‘of the’ tracts. . oa _ 
Fitting the rule to suit the conditions of this ¢ case, ae think the’ ld a 


front or meander: line of the” respective: lots. should form the basis 


for claim to the river-bedlands.:''The front line of the old survey. . 
-. will become’ the back: line’ of: the new survey,:and: the medial line:of 
the river as defined: by the court-will ‘bethe: front: line of the. supple- | 
mental sur ‘vey. — side lines: will then. be’ drawn: as. stated: in ‘the a 
rule. ae ald ie ae Mn ae ace 
~The diagrams stibiniitted inditate ai: nie wher rebsi bao. ene or sur: 
veying processes are contemplated to reach the medial line. The 
‘lands formed by accretions, where such formations exist, are appor- 


tioned under this suggested. plan. to the respective riparian. owners, 
and then these tracts are in turn used’ as bases for apportionment: > 


of the river-bed. area among: the’ sevér ail owners... In my opinion this. .- - 


ce: intermediate actual shore Tine should | be eliminated from consider ran : 
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— tion. ‘Tt has: never ae a. Boundacy ne aan will not. become stich. | 


In legal contemplation these accretion areas and river-bed areas in. ie a 7 
front of. the respective surveyed. tracts: are not severable bute ‘have ee 


? unity: of title carried by the surveyed. tract. 


-. Jt may.be further :said. that the court. order referred to contem- a . 
- plates satisfactory agreements between adjoining owners in the four 


cases above-mentioned in the. establishment. of the side lines, subject 


to. approval by” the Secretary of the Interior. Any such agreements — : 


_. which appear to: make an equitable division of the river-bed areas-will _ 
-be acceptable to the’ Department, in, case strict: adherence to: the 
method. above outlined would not. on account. of peculiar conditions i 
a give, the most satisfactory result. | _ 7 | 


In surveying. other = Indian allotments, in addition: to. the. rea ae 


above described, it is deemed. advisable in all cases, where possible, 


to obtain agreement with the. adjoining. riparian owners in the estab- - 


‘lishment. of the side lines to —— the: river- “bed : areas s belonging to a 
the respective partie. = | _ 
A further observation is ‘deemed appr opriate in ‘this connection. a 
“These lands, or some of them, haye been: found to be of great. value 

on. account of their oil deposits, ‘and wells have been sunk at large cs 

-.coste: Other tracts not yet developed may. also have great prospective — 


value, in the absence of agreement, , these side. lines: of division be- ; ae 


= of the river. in consequence, a aD oil well but. ‘down: on a . claim. near. 


one of these lines might 1 ina short time be found within the limits Of aa 

—_ an adjoining tract by. a: slight shift i in. the course of the. river. Such - 
contingency should be cuarded against in the agreement by providing aoa 
that, these side lines to. be agreed upon. shall be the a fixed ade 


: lines between the adjoining claims. 


ALBERT. E DORFF. 


"Decided ‘December 2, 1928. 


% = ScrtooL LaNb-—Coas, ‘Lanps-—-New. ‘Mxico—EvipEnce—Bumpan « OF . PRoor.. 


“The. grant of certain ‘specified sections of: public: lands’ for. school’ ‘purposes. ag 


; made to the’ State of. New. Mexico by its enabling. vact excepted. mineral 


a lands, and. where, prior. to. its admission, ‘granted. sections had. been classi: 


| fied as ‘coal and offered for sale ata fixed. price, those. sections. were prima 


facie not. subject. to the: operation of the grant, but tle burden. of pr oof was” eer 


e . cast. ‘upon the State. to: establish that the classification was érroneous, 
“Souoot Lanp—Coar Lanps—New Mextco—Lanp ‘Devanracent—Paactice, 


. “The. Land ‘Department will. afford a State an. ‘opportunity to protest against ie 
net any: ‘proposed ‘disposal ‘of: lands: within’ ‘granted: school | sections which are. 


alleged not. to have Basses under its school gr ant by reason of their mineral: ee 


char acter. 
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e Cont: Lanps—On, AND Gas Lan ps—Act OF Fesevany 25, 1920. 

- The classification: of public lands as” valuable for coal. does not prevent dis- 
position. of their oil and gas contents under the. provisions | of the act of 
| February 25, 1920, ee eae wee ee ‘es 

‘CourT ‘Drcrston CITED AND ; Appinm—Depant en tar, Dectstons Distmeurssu, mee 

Case of Washburn. v. Lane (258, Fed., 524), cited and applied; cases of State se 

-of Utah (32 Li. D:, cals iz Charles Le ‘Ostenfeldt (41: L. D.,: 265), ‘State. of 


Utah v. Olson (47 L. D.; 58), and State: of Utah,. Pleasant. Valley Coal 
- Company, intervener v. Braffet (49 L. D., ee cited, and | distinguished. . ae 


7 Finney, First Assistant Seoretary: 


rae ~ Albert E. Dorff has appealed’ it ti come of tas Gomis | 
sioner of the General Land Office dated | July 24, 1923, in so far as _ 


- gaid decision rejected his application, filed pursuant. to section 13 of 


the leasing act of February, 25,1920. (41 Stat. , 487), for a permit to 


'. prospect for oil and gas upon. lot 1 and 2, Sec. 2, f. r. 14 N., a 8 W., | 


N. M. P. M,, Santa Fe, New Mexico, land district. 7 
_ The plat. of. survey of the land described was ‘filed Worember 5, 


_% 1894. By order of November 6, 1906, this land was withdrawn from _ 


entry, and on September 9, 1910, the land was classified as coal and : 
the price ‘therefor fixed. at $20 per acre for lot 1 and as per acre for ae 


a lot 2 of. said. section. 


By the act of June’ 20, 1910 (36 Stat., 58T ), ‘pee as the epabling | ‘ 


a act,, sections 2 and 82 oe each township were granted to the pro- a 


| posed State of New Mexico i in aid of common schools, in addition to 


"sections 16 and 36 of each. township, which. had been theretofore ~ 


| granted. This latter. grant did not become effective, however, until 


a the State was admitted into the Union by the President’s proclama-- a 


tion of January 6, 1912 (37 Stat., 1723), and lands known to’ be 
_. yaluable for coal at that date did not.. pass by this: grant, United aa 
‘States v. State of New Mexico, on ‘rehearing (48 L. D., , 11). | 
In considering this appellant's claim that lots 1 and 2 of Sec. 2 | 
were not State land: because they were coal in character and the ~ 


7 United States had a contest pending against. the State as to said. 


lots on a charge that they. did not a under the school- cua grant, -—s 


ae the | ‘Commissioner. held— sg 


“In view of the fact’that lots 1 and 2, Sec. 2 are prima facie State land 


ee ae “the oil and gas. Sugeeuus 045586 of Dorft is ay, rejected | as. a: 
= said lots 1 and. Ze See, 2, - a, 


The. appellant now elaine that this ruling is is erroneous ee ae * 


ore tae the lands were known coal. lands and classified as such before — 


es the grant to the State became operative and were therefore excepted a 
: from said grant. He — that a pr nogpedting Dermif. b be. issued. Lee 


: “to him for. said land. 
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ee The ‘dsaision’ ‘oft the. Commissioner that ihe ee was. prima facie 7 _ ae 
> ; State ‘school land and. that. the appellant. only occupied the status of 


an ‘adverse claimant or contestant and acquired no rights’ by his ap- — 


2 plication was apparently a finding that the facts in this case bring | oe - 
it within: the purview. of rule 1 of the. circular of instructions. ape 
. —— oy the Department March: 6, 1903 ~ L. Dd. 2 Bi ea, AG ie 


Ps reads: 


” When a Saal section is identified iy: the government survey and: to. ne Oa 


Sag at the date when. the: right of the State would. attach, ‘if at all,. asserted _ eee a 
__thereto. under the mining - or other. public land. laws,. the: presumption . arises oe 

"that, the title to the land has passed to the State, but this presumption may 

. -be overcome by” the. submission of a satisfactory. ‘showing to the contrary. a 
| Applications presented under the mining laws covering parts of, a school sec: nd 


= ae will be disposed’ of in the same manner as other contest cases. 


This rule has been cited. and applied i in numerous decisions, includ ee 
ing State of Utah (82. L. D., 117).; Charles L. Ostenfeldt (41 LD 
965); ‘State of Utah v. “Olson (47 L. D., 58), and j in State of. Utah, at oe 
on Pleasant valey Coal i: Company. intervener | We (Braffet, aces LL. D. : ee 


= | | 212). 


In none of ee cases were ‘the lands classified a as. meal: (coal) sa py 


en at the time when the State’s right: would have attached, if at all. ai ae 
this case, prior. to the admission of the State and the. operation. of the. 2 
~ grant, the Department. had determined. that the land was coal din 
character and had set. the. price. at. which said land should be sold — 
under. the coal- Jand. laws. Under: those conditions it-is difficult to. > 


- perc ceive how the land may well be held to be prima facie State school - - a 
so land acquired under the. act. of Jt une 20, 1910, supra. © Pe ‘een 


Seat a Fea a 


e - formal. classification of the, land as. coal land, the an tated ge cee 
the. court with respect, to. ands. withdr awn as valuable for. petro: oe 
__- Jeum, in the case of Washburn ». Lane (258 Fed.. , 524) that. lands so. 
-- withdrawn are prima facie. mineral. i in character, would apply. Tn- ‘a 
a ‘considering - the- effect of a petroleum. withdrawal of lands thereafter 
= found, upon: survey, to be i in school sections — to the State ae ue 


Se iB Wee ae 


: yeeaian 18, 1998, 1 “that: anid withdrawal. “Siapreceed ‘the Jatid with : Pi Sa : 
ne a prima. facie mineral character which. ‘suspended _ the. ‘operation. of — 


the grant-and placed the burden of proving. the nonmineral character oe 
~e of the Jand upon the State. — oe i 





: a 4 See the reported case of State of. Utah ». Lichliter et ‘al. on reconsideration, decided sae 


oF 


pas enue 10, 1924, adhering to the decision of August 18, 1923, Page 231, 
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he like rule must. be: applied” ina. case: hee: lands have een — 
sina’ as coal, and offered for sale: ate e. ears ance before. the oo | 


ae grant to the State. 


_* Although the’ ‘State is not reduized t to fers any: eat in “order t to | 
i make the school-land grant effective, nor the Secretary required. to 


(fe ‘approve or certify | any lists in order: to. complete ‘the grant, never- — - 


ae theless, in order to pass by such grant, the lands must not be known 
to -be-valuable for mineral. deposits. . In this. case the. land had. been 


classified by the. Department, in the exercise. of. authority vested in 


- it by the Congress and in’ ‘accordarice with published regulations — 
| governing ‘such. classifications. Regulations approved April 10,1909. 


(87 L. D., 653), as amended on June 12, 1909 (39 L. D., 36). “Such 
=" iseification: impr esses the. land. with a known caer character, me 


prior to the grant. to the State, and in order to acquire the Jand under 


~ such orant the burden i is upon. the State to establish that. such’ classi- 3 : 
fication. was erroneous. | Prima facie the lands. were not ee ioe. * 


the grant. | 
“As such lands are, < ‘virtue ‘of their slaadiaestion as coal iands 


prima facie public lands of the United States and excepted from 
the grant to the State, they are subject to disposal under the public- 
land laws. 

In such case the State i is ; entitled to notice: of any proposed disposal 
under the public-land laws. and .an opportunity to protest against 
such action. . If sufficient showing i is made to raise an issue as to. the 
mineral character of the land ‘a. hearing may be had at which the 
State will be afforded an opportunity to establish that the lands 
were not known to. be mineral at. the time when the a would 


| have. become effective. | 


Dorft’s application for an oil and gas prospecting permit’ y was not 
a claim inconsistent. with the coal classification. as the coal deposits | 
would still remain subject to disposal. a : : 
In this case it appears that a hearing has been had i In a proceading 
_. brought by the Land Department charging that the land was known 


: to be valuable for coal at the date, of admission of the State into _ 
the Union. . In: view of this fact action will be suspended. upon this 


: : application, pending final ‘disposition of the said. contest. There- 


% after: this application | will be adjudicated in the light of the facts 


| then shown and in accordance with the views herein’ expressed. 


oes The Commissioner’ s decision 1 is modified to conform h herewith, ‘and 
ae the case is remanded for the action herein directed. Maas 
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TIMBER TRESPASS—RULE OF DAMAGES CIRCULAR. No. 881, 
: AMENDED. 


“ Ixemvcrions., ne oct 
- [Cireular No. 900.1. 


- Derartent. or THE. aTeaanions 
ms - GENERAL Lan Orricr, — 
tase Betas, Washington, oe es December 29, 1923. 
— Cumrs OF. ‘Frew Drvrstons: : i 
| Circular No. 881 of. March. ie 1923. (49. L. a: 484), j is. oe . 
a amended by substituting. for the. second rule announced under the ‘ 
| sub-heading TIMBER, the following: | | : 


2. In case of innocent trespasses neither the trespassers nor. their travieferees. ; a 
si shall be required to, pay. more than. the stumpage. value, or the value of the tim- are | 


Her in standing trees taken. 1 by them, as 5 Gamnece to. the Government. 
Pear ee : Sat od Waa Spry 
"Commissioner. ee 
| Approved OS a a ls SCE oe ae - 
EB GC. fiawer,c Ge ear se Pie: 
First Assistant + Seoretary. 


a : 


SHOSHONE | IRRIGATION - ‘PROJECT-—SUSPENSION OF PUBLIC oo: 


- NOTICES AND EXTENSIONS. OF. TIME FOR MAKING + PAYMENTS, 


_ Opinion, December 34, 1923. 


; re Riows—Norton—AppricAtion—Pavseunr. hae Pye hae t oes 
-Upon. the issuance Of publié notices pursuant ‘to: section. 4. of ‘the pcan he 
: act of. June: VTE “1902, the: onstruction . charges: specified in the. Notices: 


oe a2 -become- fixed charges: against the. lands,’ and the. acceptance and approval ; 


of, water right applications in a sense create a contractual relation be 
2 tween the applicants and: ‘the United States for. the payment of the charges ok. 


a. by the: water ‘users: and ‘the furnishing: of: irtigation water by the Govern- : 
ment that can not be changed except’ with the consent of both parties. | 


Ructanatron—Norrcp~-Secrmrary OF THE: ‘Iw TERTOR—SUPERVISORY™ AUTHORITY. i hee 


‘aes Secretary of the ‘Interior: has” no: general statutory authority: to sus- a 
“pend; even: temporarily; public” notices" ‘issued by him’ pur suant to: section — aie 
4 of the-act. of J une TT, 1902, of. lands" ‘irtigable ‘under reclamation projects, + 

~- nor does’ he ‘possess supervisory: power: to do's ‘SO in. — abserice of a ‘Specific Heirs 


oo statute’ authorizing it 


‘Reoranarron—Waren “Rignt—PavacentSuceerany’ OF. THE tdi eae 


| SUPERVISORY’ ‘AUTHORITY. - A oP 


Except. where. specifically. ‘aluthorized | ‘by. law, the: saeereia of ie Interior ae 
Se ~ is not empowered to. ‘grant; extensions; -of: time, either. directly. or indirectly, be a 
— 2 for. the. payment . of. charges. accr uing | from individual water users. Upon: a 


reclamation pr ojects._ 
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7 y ‘Redhasazron=—W ates “Ruger —Paveen't—ourerrome—Snonerany “OF ae 7 


InTERton—SuPERVISORY AUTHORITY. | 


. . Inasmuch as the acts of June 17, 1902, and. August 18, 1914, aid not 


= peremptorily declare in ‘mandatory language. that. forfeitures must be de- © 


© Je clared, or that they will necessarily result by: operation of law: aS soon as” 


a defaults in. payments by water users on reclamation projects have occurred, hd 


it rests within the, sound discretion of the Secretary of the Interior to 


determine whether an entryman may thereafter be permitted to cure the © Pe 


_ default by payment of the charges. 


Cover Ducision APPLIED—DEPARTMENTAL Drcisions ADHERED TO. 


_ Case of: Swigart v.. Baker (229° Us c3s5 187 ), cited and Ba cases” “of | 7 
Morris Collar (13 L. D., 339), Theodore ‘A. Sloane (22 L. D., 210), Milne — 
-%, Thompson (25 L. D., 501), Maurice: B. Goldberg (40.1 L.D., 508) and. 


Marquis D. Linsea oS L. D., 88). cited and adhered to. 


Epwarps, 8 olicitor: 


co. recommendation. by fie Crane of. Hevea for ‘the 
suspension ofthe public notices relating to the Frannie Division of 

the Shoshone Irrigation Project. and the operation of that division 

on a rental basis pending a complete reclassification and: a reforma- * 
tion. of the farm units is now before 1 me ae consideration . as to | 


‘the. legality of such an action. 


~~ The principal question thus preseiited is is as to. whether the ere “—e 
| tary of the Interior has the power under the. Jaw to order such a-— 
- guspension, and. as ‘an ‘incident. thereto arises, the further’ question 
‘as to his. authority to grant extensions of time for, the ee of | 


#5 reclamation charges. 


A full appreciation ‘and uriderstanding ‘of these legal questions = 


as ate it worth while to inquire first into. and note. the. office and. ef. 2 
a fect of public notices issued ‘under the: reclamation act... Be i a 
The original reclamation: act’ of. June: A 1902" (82. Stat, 388), - 
boet iithorized the Secretary of the Interior. to. withdraw, examine'and _ 
. ~ determine the irrigability of public. lands. - Section. 4 of. that act — 


- provided that BPO his favorable determination : as 3 to any. particular | i. 


- area— 


oe a et he may cause to be let contracts for the construction of ‘the. same, in | ; 
such.portions or sections as a ae be practicable to construct and complete: as 


~ -parts of the whole project; * ™..* and thereupon he shall give. public notice 


. of the lands. irrigable under. caen Ans and. limit of area. per: entry, ae Oe 
— also: of the charges: which shall. be made per acre upon. the said entries, and 
~ upon lands in private ownership which may be irrigated. by the waters. of the of 


£1 : sald, irrigation project, and the number of annual installments, * a ig o 3 


It will be observed that that act did not withhold any lands ‘from : o 


entry except such as were intended for use in connection. with the con- 


struction, operation’ and maintenance of irrigation projects;and it did _- 
a not state a at what time after the letting of the contracts mentioned; t the | 
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a2 pablid 2 notice: should be given, | or give that notice any ta ke o7 = 
fect: fur ther: than to prescribe the ‘area of enterable units, known as 


farm units, and fix the charges.to be paid by water users to reimburse. be 


the Government: for funds expended: by it in the construction, opera-. by ; 

: tion, and: maintenance’ of the projects.. Entries were consequently ee 
formerly allowed under that act.at anytime either before or afterthe 
completion of projects; but the law was: later changed by the acts ~~ 
of Sune 25, 1910° (36 Stat., 835), and February 18, 1911 (36 Stat. 


. 917), ee in effect withdrew all lands within all i irrigation projects a : 


from entry until the issuance of the public notice. This change in the | 
law gave such notices much more important effects than they for- ares 
merly had in that their issuance constituted the legal procedure under. 


a which. the Secretary restores. lands to. entry and names specific dates” oe 


~~ on-which applications: for entry and: for water. rights may. be pre- os 
sented and received. : eee, f 
Upon the issuance of such notices: Shaan on cue pens oe 
fied. therein ‘became fixed: charges: against. the lands (Instructions, 
—«- 86 L. D., 256: Swigart v. Baker, 229 U..S., 187), and the acceptance. 
and aperoval of the: water-right. Pepcid in a sense create a.con- - 
tractual relation between the applicants and the United States for 


the payment of the charges by the water users and the furnishing — 


of irrigation water by the. Government—a relationship which can 
a ‘not be.changed except by a consent of both the user and the Govern- ce 
= ment. ‘See Section 4, act of August 13,1914 (38 Stat., 686)... | z 
ain, this connection it is well-to hare, note. the fice that. av ie _~ 


oe) requires. the payment. of reclamation charges to be made. annually i : : 
. after the issuance of. public notice andthe allowance of water-right moe 


te applications, and. prescribes penalties for defaults in such.payment. — 


-_ The law is mandatory in its requirements that all these charges shall ss 


me be: ‘paid ;: and. it has not. given the Secretary of the. Interior any 


: _ power to: excuse’ ‘payments or remit the charges, except that he may as 
grant an extension of time. oye certain payments under acts here, i 


_ inatter mentioned. : ah te, She 
-. “In-view of the fact eer shea parle notices form: ike acameae 6  . 
| tive basis. for the relationship between the: Government and. water 


e users, and also of the further fact that the suspension of.the notices. - ve 


now proposed will temporarily sever that relationship and relieve 


: the’ users for a time.at least from continuing to meet the obligations - = : 
oo of, payment imposed: by: the law, it-seems. extremely doubtful as to. 


7 whether : ‘such suspensions as the one here involved can be ordered’ eas 8 
-in:-the- absence. of: a statute ae ee the. Setestary. to ah 
— make them. . 


“of the Re - of. 1902, supra, ¢ or. section 15, act of Angust 18, 1914, se, 7 wed 
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— conferring gener: al authority on the Secr eee of the Interior arhiek aa 
justifies. the conclusion that he can order such. suspensions through. 
the exercise of his supervisory power. And the fact that he does | 
“not possess that power independent of specific statute appears to 


have been recognized by Congress when it passed the act of February - ; 


18, 1911 (36 Stat., 902), which specifically conferred on him the 


- “power to withdraw public notices issued before that date,. and also . os 


authorized him to agree to modifications of then Oxisang quer e 


i _vights in the following language: 


That the Secretary of the Interior may, in: his discretion, ‘withdraw any 
‘public. notice heretofore issued under section four. .of the reclamation Act of — 


June seventeenth, nineteen hundred and two, and he may agree to such modi- : 


fication of. water-right applications heretofore duly: filed or “contracts. with 
a water users’ associations and others, entered’ into prior to the. passage of this io 


Act, as he may deem advisable, or he may consent to the. abrogation of such — 


- -water-right applications and contracts, and proceed in: all aa aeiad as if no 
Suen: notice had been given. Pts eek 


The: well-settled rules of sade conan’ . justity the. ass 
a eonecon that Congress recognized the fact that the issuance of a _ 


public. notice created and fixed a’ status in the. relationship between 


- water users and the Government which could not be changed by the 


-. Secretary in the absence of-a statute authorizing him todo so. And ~ 


it certainly supports the conclusion: that in the opinion of Congress 7 
- the Secretary did not have the power to withdraw and. terminate — 


public notices already given, and it was for that: reason that. Con- 


: gress deemed it necessary to pass that act giving him the power.to _ 


- make such withdrawals: To hold otherwise would ‘be to. ‘say. that: 


that act was not needed and Congress « can not. be ipresemedt to. enact 

a useless and unnecessary law. = °° | ss 
If that act had been mandatory i in its provisions the Selig rf 

have just announced would not necessarily follow, because in that’ — 


case the act: may very well be said to be a command ‘on the part: of | es 


- Congress that the Secretary make the withdrawal of the notice under — 
existing powers; but the act is not mandatory, it is merely directory, _ 
and says that “the Secretary of the Interior may, in his discretion” 


withdraw such notice—thus indicating a clear purpose on the part of 7 ad 


Congress to confer a new power rather than to direct the « exercise of at 


an existing one. 


As a further illustration of this ie ain on’ the powers oe ee, | 


| Secretary to undo a. thing that: he has already done in the issuance of — | 


a public notice I ‘call your attention to the act-of April 16, 1906 (84 ‘ 


7 ‘Stat., 116), section 1 of which authorizes the surveying of lands within 
ee reclamation projects into town lots. Section 2 of that act provides— a 


“That the lots so” surveyed shall be appr aised under the ‘direction of ‘the See ae 


retary of the ‘Interior and gold under his: direction at not less than their: ap. 
. praised value at ayers auction to the highest bidders, from time to ca for ee, 
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ia cash, and ‘the lots offered for isola and not disposed of may. -afterwar ds be ‘sold. 


at not less than. the appraised value under such | Pegmlations as the atts of . : 
_ the Interior may prescribe. . , 3 ‘3 o 


Later, and after lots ad. bec Peer 5 ate thee act Pte re- 


_ mained. unsold, this Depar tment thought it necessary to ask. Congress _ PY S. 
to clothe the Secretary with power to reappraise the unsold town 
 lots,-and. the act. of June 411, 1910. (86 ‘Stat., 465), specifically, con- = 


ferring that power, was eee in response. a that request. ~ _ b 2, 
It can not be said that the act of February 18, 1911, supra, would 


7 justify even a temporary. withdrawal or suspension of the public no- — 


- tices now under consideration, because that act. relates. only to such. - 
- notices as were existing at the date-of its passage in: 1911, and does’ 


-~ not affect or: justify the withdrawal of notices issued since that date 


as were: all the. notices: in. this case, which are. four in. number. and qs 
- -were issued in 1917, 1919, 1920 and 1921, respectively..- ae ee 
~My attention has been called to an instance—the’ unpublished ace 
tion of November 11, 1912—in the case of. P..J. Quesinberry, in which - 
a public notice was suspended as to'one particular claim. The notice 
under. which his rights were initiated Was, e poweven) Ee prior to 
the passage of the act of 1911. 
- While the act of 1911, relates to eda wale rather than to sus- 
pensions of public notices, such as is now contemplated, the relation- 
ship established between the.Government and water users-by such . 
notices, and the drastic requirements of the law: for the continuous | 
annual payment of reclamation charges, seem to justify the conclusion 


_ that the Secretary i is without. power:even temporarily to suspend those = 


relations and the requirements as to the payments by the issuance of — 
an order of suspension; and this is. especially true in the present case 

in ‘which one ofthe reasons for the suspension seems to be the relief 

of the water users from the payment of annual ‘installments which 

are said to.be unusually. burdensome, and amounted last year on an 

- average to 71 De cent of the total value of the » Tops produced on athe; | 

lands affected. teens Poe 
‘It is an cncenbepeetuible tact that the Seer om of the. Tatavor . 


is ‘without: power ‘to’ remit. these’ payments, which. have become: fixed on 
- charges” against the land; and it is- equally true that. there is no 


~~ statute: which explicitly | sore him to grant extensions of time 
for payment: of charges due from. individual water users to. the Gov- | 


ernment, except such charges as ‘became due prior to December 31 6 

1922, which may, in ‘proper. cases, be extended by him to, but not. 
a oes on December 31, 1924, under the acts of March. 31, 1992. (42 
- Stat., 489), and: February 28, 1923 (42 Stat., 1824). And. ifthe 
ase does ‘not authorize the. ‘Secretary. to. grant extensions of. time meee © 
for a definite, “period. a his: dir ect: act, at, can. sia be said. fom aoe Fe 
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| he could legally do so by indirection, through . a suspension’ of the | 


& public notices in this: instance. 


“> “It is true that after individual water users fae become ee ; 
7 en and been merged into public corporations known as irrigation _ 


‘districts, the: relationship of debtor and creditor between them and’ 


the Government ceases, and they are no longer required to pay their 


| charges direct to the Government: In such an instance the. Secre- : 
tary “of the Interior may, for the reasons given in my opinion of . 
September 29, 1923 (50 L. D., 142), enter into contracts fixing the _ 


- dates of the payment of hea. It is also-a fact that under the 
act of February 18, 1911. (36. ‘Stat., 902), quoted. above, the Secre-: 


_. tary may enter into contracts: with water users’ associations. and 
others “for the modification of water- right applications” ” filed be-. 


- fore the passage of that: act; but there is-no statute other than. that. 


act- and the acts of March 31, 1922, and- February 28,1923, supra, — 


“which: confer on the. Secretary. the power" ‘to grant-extensions of time 


- for the payment ‘of charges. Nor. is there-any. other way in which 


water users may be legally excused. for: definite. lengths | of time. 


oe, from making such. payments: except that-it is ‘provided | in: section: 
_ $8 of the act of February 28, 1923, supra, that-in cases: where an. 
ee individual water user or individual applicant. for: -water- -right— - 


RoR Gg unable to pay any ‘construction or ‘operation | and ‘maintenance Bs 


a charge due, excepting operation’ and-. maintenance: charges for. ‘drainage. on. 
the Boise, Idaho, project for the year 1922, or prior thereto, the - Secretary of. 
_ the Interior is hereby authorized in his discretion to add. such. accrued ‘and . 


ae unpaid charges to the construction charge of the land of such water user. ‘or 


eee applicant, and to distr ibute such accumulated charges equally over each © of: 3 
_-. the subsequent years, beginning: with the ‘year 1924, at. such rate: per yearvas 


will complete the: payment during the remaining years of the twenty-year. period: _' 


ys of payment. of the original construction. charge: Provided, ‘That. upon: such 


: adjustment. being made, any penalties or interest. ‘which may have: accrued in 


connection” with -such unpaid construction and . operation and . maintenance i 
' charges shall be canceled, and in lieu thereof the amount so: “due, and the pay- 


- ment’ of which is hereby extended, shall” draw. interest ‘at the rate of 6 per: 


centum per annum, paid saaeapt ead from ‘the time aud amount. ‘became ‘due: ito a 


date. of. payment, 


~The passage of the acts of March 31, 1998, ad 1 Febrnary 3 28, 1993. | 


‘supra, expressly giving the Secretary power to grant extensions of “a 


_ particular payments, must for the reasons ‘I have given in connection 


- with my interpretation of the act of February 11, 1911, supra, be | 


_. taken as a congressional recognition of the. fact that: the Secretary — 
dees not have the power to grant extensions of time: except: when 

-. specifically authorized to do so, and this Department has never under- 
taken to grant, or claim the power to grant extensions of time for a 


payments under laws of any kind through the exercise of the supers" 


- _—visory’ post conferred: by section 441, Revised: Statutes, and It has 


oa 
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not ir In any instance ade a extensions ceo when they: have bean _ . 
a3 specifically authorized: by statute and has refused to do so in the — 


- absence of such statutes as will be seen from its decisions in the cases _ 
_ of Morris Collar (13 L. D., 3389), Theodore A: Sloane (22 L. D., 210), 
and Maurice E. Goldberg (40 L.D., 509).. And in its “unpublished | 
decision of April 22, 1909, it expressly declared that extension of 
_ time forthe payment. of reclamation charges: could not be Brented 
under the law as it then stood: 
 Leniency has: been. shown, howerns in the matter: of aang for- 
 feitures. for nonpayments, and it has been held that defaults may be - 
~- cured by tardy: payments. ‘Bee Morris ne are supra, and Milne + | 
Fhetapson- (25 L. D., 501). 
It will be observed from the pertinent provisions of: the acts of. 


7 Jt une 17, 1902, ‘and August 18, 1914, quoted above, that Congress did aS pe 
~ not: “petemptorily’ declare in mandatory language that’ forfeitures 7 ; ; 
a must be declared, or that. they will necessarily result, by operation Gis, | 

oo law: as soon as defaults i in payments have occurred. All that was said. a 


~ in those acts was that water rights and. entries “shall be subject to 

| cancellation” and moneys already paid to forfeiture, and in constru-— 
ing the act of 1902, this Department said 1 In nee of une. default 
of Marquis D. ‘Linsea . (41 L.. D., 86, 88) = 


- It. is not jmperative that. it should be eanceled. or a forfeiture declined: tt | 


rests within the sound discretion of the Secretary of the Interior as to whether 


| a the entryman’ may. thereafter be permitted to eure such default by payment of — 
the water charges, if he or ‘she. has continued to ) comply with the. provisions 
of the homestead Jaw. i000: 7 Pea tea ft | a wea 


Tn that case the entry had ean dinivglad: ad a forfeiture ascii > ra 
and this Department by. its ‘decision reversed the action of the Gen-. 
eral Land Office in denying Linsea’s application for its reinstatement ~ — 
on the recommendation of the: oe oe Sere that it. be not. ae 


granted. ae | - 
In venti’ ihe: ecaclision I have armoenceds as sto. the Secretary’ Ss. 
lack of authority to grant extensions of time Tam not unmindful of | 


the fact that First Assistant Secretary. Adams, on November 11, 1912, oe 


» approved the existing Reclamation Service order. No. 221 went reads a 
7 in its parts here pertinent, as. follows: ee ree 7 


"Water. users. on ‘reclamation projects whose ¢ growing ‘crops are: damaged’ or. 


; destroyed. by hail and who: for this. reason are unable to make payment of the ; 
building: charges under ‘the reclamation ‘law, which would become: delinquent | 


-  at.the time the next installment. thereof became. due, may, in the discretion of : 
' the Secretary, be allowed: Bh: postponement of such. charges, but no such. “post- 


ponement shall be for. more than one year or extend beyond the 16 or 20 year 
annual payment period, wie time within mnie the water-right charges are 
“required to be are - % : at 
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While that order 4 terms. tise: indulgence proved! for in’ it as a 


“ postponement. ” of the payments it is in effect nothing more than 


an attempt to provide. for an extension of time for definite. periods; : 
and I am unable to find any justification. for such an order in the 
words of any statute. If its issuance can be justified at all it would 
be on the ground that the postponement or delay in the payments 
were to be granted through the exercise. of leniency or forbearance to 
which I have just referred, and that leniency has not heretofore been — 
granted for the reasons mentioned in that order in any similar class 
of cases, except by expressed provisions of statutes. 7 

The requirements. of residence under the homestead and preemp- 3 
tion laws were no more drastic or mandatory than:are the require- 


a! ments for prompt annual payments under the reclamation law, and = 
Congress has thought it necessary in frequent instances that it enact — 


— legislation to give relief to embarrassed homesteaders and pr eemptors = 

as will be seen from the following statutes temporarily excusing resi- — 
dence: The act. of J ‘uly 1, 1879 (21 Stat., 48), where crops were de- _ 
7 stroyed or seriously. injured by grasshoppers; section 3, act of March | 


-2,.1889 (25 Stat., 854), where settlers were unable to support them- _ 
selves or those dependent on them, by reason of total or partial de- 
struction or failure of crops, sickness or other unavoidable casualty ; ae 


and in numerous other statutes to be found in 39 Stat., 3841, 40 Stat., : 
480, 41 Stat., Q71 and 288; and in other similar statutes. | 

_ And ‘Congress thought it necessary to pass the act of. Ju une 98, 

1910 (36. Stat., 864), to excuse residence. even under reclamation 7 


homestead gute) covering lands for the irrigation of which the 
: Government was not: able expeditiously to. furnish water. It was | 
also thought. necessary: to enact. section 5- ‘of the act of Ji une 27, — 


1906 (84 Stat., 519, 520), to excuse. desert-land entrymen from rie - 


ing expenditures: or attempting reclamation during the time they — 


were hindered, delayed or prevented. from complying with the law - 
by the Government's. proceedings under. the reclamation act. | 

If the Secretary already had the power to grant the relief accorded 
by those numerous statutes then their enactment was unnecessary and 
- Congress did needless and useless things in passing them. 

In conclusion, and by way of recapitulation I have the honor. to 
inform you that | in my judgment, the Secretary of the Interior is not 
legally authorized to issue the proposed order, and that there. is no 
law empowering him.to grant extensions of time, either directly. or 
indirectly, for the payment of reclamation charges. acerUIng from 
individual water users since Heraper al 1922. ; : , | 

Se eee | a 7 | 

EC Finney, ; ne Gs 
Furst: Assistant Seor etary. 
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: "STATE OF oF UTAH v. LICHLITER ET.AL. (ON. RECONSIDERATION). | 


Decided January 10, 1924. 


WIrHpeawat—Or. AND “Gas ‘Lanps—Lanp Dubarscent—EivipeNce. 


The practice of withdrawing lands contemplates their segregation for. pur- 
poses of investigation and it is clearly the duty of the Land Department 
‘to seek such withdrawals whenever from evidencé before it an. infer ence 
or belief is warranted that lands are in.fact mineral. . 


ScHOoL LAND—RESARYATION—~WITBDRAWAL—OM: AND. ais Tans eke: 
STATUTES. 


The language used in ihe: proviso to Eestion 6 of the Satis set of J tily 16, 

1894, which excepted from the grant of public lands to the State of 

j Utah. ‘for ‘school purposes, those lands embraced. in “ Indian, military, or 

~ other: reservation. of any character,” is sufficient to show an intention of 

_ ineluding within. its exception areas withdrawn - for their iSprogpect iE: oo 
and gas | values. ots : ae 


ScHo0r LAND—OIL. AND: Gas Tadic. Benne: Crart—Mivmrar Lanps—Vasrep . 
. _Rieuts—Worps AND ‘PHRAsES—STATUTES. Sue rageeay 
“The term ‘valid. claims ? as. used in. section 37 of the act of February 25, 


. 1920, relates to unperfected claims to mineral | lands and does: not con- hot i 


template a. completed grant of. nonmineral lands to. a ‘State in aid of. its 
common schools. . 


. ‘Scxoor Lanp—On AND_ Gas LANDS—Mrnrrat. Lanos—Sunvey—Wrraprawat, : 
ae “Where mineral lands are excepted: from a grant of public lands for school 
| _ purposes, a petroleum: withdrawal prior to survey bas the effect of stamp- 
ing’ the lands. as prima facie: mineral in character: and, upon the on . 
sareyal of. the survey, suspends. the operation of. the gr ant, 


-ScxHoor ‘Lanp—Or, AND: Gas “Tanps—Wrrpaawat—Sunver—Iivipence— 7 


BURDEN, oF PRooF.. .- oars Ce ear ee 
A petrolum. withdrawal. prior to survey. of ianids: which, upon: survey, are . 
identified as lands. granted to a. State for school purposes, if nonmineral, 


has the effect. of casting the burden of proof upon the State to: produce. : 


a7 evidence sufficiently convincing to warrant their nonmineral. classification, zp 


On ‘AND Gas ‘Lanps—WITHDRAWAL—PROSPECTING PERMIT—LEASE. 


A petroleum withdrawal prior to the act of February 20,. 1920, of ‘unproven os 


ands for. the purpose of classification, was not extinguished by the pags- . 
sage of that act, inasmuch as the prospecting: for oil-and gas thereunder 


was intended. merely as preliminary to leasing and not. as a method of —- 


: » disposal, they being. only subject: to lease upon discovery - of their. value 
- for mineral deposits. | Ka 


SCHOOL: LAND—OIL AND Gas finn s——Wrruprawai—Survey—Heanmn¢—Evi- 
. DENCE—BURDEN OF PROOF. 


"Where objection is made to a ruling ‘by the Commissioner of the General Land. 
Office that ‘a. petroleum withdrawal of lands. which, upon’ subsequent. 
, survey, are found to be school sections, is sufficient ‘to: prevent the: title 


from passing to.the State upon the. approval’ of the’ survey, determina-: 


.tion of that point in order to fix. the burden of proof. and: the necessity 


: Sion oa for a hearing should. be insisted upon by the. State before a hearing is 


~ had, other wise proceeding : with the Hearing will: “be: construed. as an oe si 
base tion to. accept the > ruling. gg PE aes rE a Soca ee ae 
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Finney, First Assistant Seciiebariy «. 


By decision in the above-entitled case, the Dee on ‘August 


18, 1828, affirmed the decision of the Commissioner of the General 


“end Office, which sustained the local officers. and dismissed protests - - 
by the State of Utah against the issuance of prospecting permits, 
pursuant. to section"13 of the leasing act of February 25, 1920 (41 


- Stat., 487), to.the following applicants: Edward Lichliter, Jesse C. 


7 Brandon, Jesse: W. Johnson, Charles A: Quigley, William .S. McCar- ~ 


thy, William H. Foley, H. W. Prickett, Arthur C. Sullivan, Isaac 


: A. Smoot, W. J: Cooper, W. A. Stuart, and Grant L. Baker. 


The lands involved were Secs. 2, 16, and 36, T. 40 'S., R. 18 Ba, - 


Sees. 16, 82, and 36, T. 40 S,, R. 19 E, Sec. 2, T. 4i S., Re. 17 E,, 


Sees, 2 and 16, T. 41 S., R. 18 E., See. 2, lots 1, 2, 8, and:4,:Sec. 36," : 
T. 41 S., RB. 19 E., 8S. L. M., Salt Lake City, Utah, land: district; and 


were signed by He: State a school land. inuring to it- by virtue of 
the grant in section 6 of the enabling act of July 16, 1894 (28 Stat., » 
_. 107), of sections 2, 16, 32, and 36, of each township, i in aid of the'c com- a 


mon schools of said State. 7 


~The same question was presented in the case. of State of Utah mn 
Stdward Lichliter (unreported), involving Sec. 32, ae 22, 8., R. 13 E., 


_» §. L. M.; and the appellant having filed:one briefs in support. of. its a 


EY appeals i in both cases, the Department, in affirming the decision. of the. 


. Commissioner, cited as controlling the views expressed by it in itsde- 
cision of the same date in the case Dyeing Sec. 382, 1. 22 S55 ‘RB. 13 : 


E., supra. 


Upon requests of pouneel for the State, ais Department: giinted: 


- stays of. its decisions in’ both cases, until January 15, 1924, within 


| which the State could file motions for rehearings. ‘During this pe- 
_, riod, on December 24, 1923, the Executive order creating Petroleum . 
~ Reserve No. 25, Utah, was revoked by the President of the United 


- States, as to 491 ,728 acres of land, which included Sec. 32, T 22 Ss. 


R. 13 E., S. L. M., but not the land involved herein: . This changed 
‘status oP the land prompisd the Department to vacate its decision in 


_-the case of State of Utah wv. Edward Lichliter supra, as it still had 


s the matter before it for consideration, and on December 26, 1923, - 
_° said decision was: vacated. It now becomes necessary to reconsider a 
this case and to render a separate decision therein. — 


wee The lands involved were included in a tempor ‘ary petroleum, wate 7 


drawal made by the Secretary on October 4,-1909, and were included. 
in Petroleum Reserve No. 7, by. Executive order of July: 2,:1910:. By. 


_ further: Executive order of August’ 25, 1910, the: coe with- 
- drawal of October 4, 1909, was ratified. | 


__ The township. plats identifying all of the lands involved 1 were , Sach” 


Cr fave 


a 


| acaniien es the surveyor general on June 19, 1911, and nee the Com- e. 4 
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a missioner of the General Land Office on: 2 Mareh 28, 1912, and May 24, : 2 | 


tion 


| “Applizations for ol and gas s prospecting permits for the sections ; 
: involved were filed by. the appellees. woe 


~The State had. filed. protests in numerous cases. ae the haal se 
: af prospecting permits for sections designated in the enabling act.as © 
school sections, and in July, 1921, the Commissioner instructed the 


: local officers to allow the State an opportunity: to procure the rejec- __ _ 
tion of permit, applications for sections claimed to have been granted 
to it, in aid of common schools, where the establishing: of acck sec we Ps 


‘tions and the possible. attaching of the State’s right were preceded — 


= by a petroleum reservation, by showing, ¢ at a hearing, that the: lands 7 


“were not valuable for oil or gas. 


AS hearing ‘was had, upon a conseldatiow of these. cases, weak oe - 


~ to the foregoing instructions, and an. appeal. has been filed by the 
eee State from the decision of the Commissioner affirming the finding of 2°: 


: ‘the local officers ‘that it: failed to establish that: the lands were. not ee 
7 _ valuable for’ oil or gas. | a 
“The evidence introduced at this heading geet that. ne lands lie ae 


: north of the San Juan River i in southeastern Utah; that, prior to. 


‘ “the approval of: the survey of said lands, some twenty-five or thirty | 


a wells had been drilled; and that small: quantities. of oil had been - oe 


‘discovered in about three-fourths: of them. Considerable‘conflicting 
, ‘testimony was introduced as.to whether these discoveries were of 


: ~ oil in commercial quantities, and there was considerable divergency aa 
Sof expert opinion as to where oil would most probably be discovered, 


aa “whether in a. syncline or in one of two anticlines which extended in > 
a northerly-southerly direction and underlaid the land involved, the eo 
he -syncline: being chiefly. beneath ranges 18 and 19, east. ee get 
While it was contended that there were no actial discovetiee’ 7 


; oil upon. ‘any of the land involved, and it was claimed that. the. deep 


i canyon of the San Juan River had furnished an outlet. for the oil eae 7 
‘in all the sands above its floor, nevertheless the witnesses for the — -_ 
State admitted that other oil sands known to outcrop elsewhere in - 


“the vicinity probably underlaid the lands in question, and that the 


only satisfactory means of testing the sands was by. deeper: drilling, es 7 


the deepest well known having reached only around 1,500 feet. The 

| testimony as to the amount of oil actually discovered was conflicting, ae 2 
and by no means persuasive that the wells containing oil represented = 
either an adequate. test. of the sands penetrated o or r disproved the’ are 


“existence of other oil-bearing sands in lower strata. . 


The reservation was made as a result of investigations by: the Ee 


= ~ Geological Survey, the results of which were published in 1909 and 


_* $910 (Bulletins 431 and 471), and were extensively quoted by both | : : : 
nee the State and the pai ee The existence of eight known a sands font, 
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underlying. the. field, all of which have: not been’ adequately pated: 

owas reported at that time, nor does it appear that subsequent develop-_ 
ments have as yet included such- drilling operations as would con- - 
clusively satisfy the requirements of. the tests indicated. in said re- 


ports as necessary to a final.determination. as to the scope and value 


of the territory as oil lands. | ‘The game geologic indications which 
prompted the reservation in 1910 -to- day exist, nor can -it. well be 
said that such withdrawals must be based wpon more than reasonable. 


: geologic inferences. ‘Such practice was cited. with.approval- by the 


- Supreme Court in the case of,.the Diamond Coal and Coke Com- | 
pany v. United States (233 U. S.,-236), where the known mineral _ 
- character of coal.lands was held to be established by an inference — 


7 a that because of certain. outer opping. deposits. on. other. land these 2 
- game-veins or strata of coal extended under. the land in question, 


_ The similarity of deposition. of oil- -bearing. sands and coal. deposits 
leaves no doubt as. to. the applicability of. the rule therein stated to — 
lands. apparently underlaid with oil sands.: ‘In the case of with-— 
drawals for classtfication inferences are essential. ‘Demonstrations | : 


. of the existence of minerals. by evidence additional to. geologic in- 


ferences would reasonably | prompt an immediate and final mineral 
- - classification. The practice of. withdrawing lands contemplates their — 

segregation for purposes of investigation, and it is clearly the duty ; 
. of the Department. to seek such withdrawals wher ever, from evidence 


ee before it, an inference or belie# 1s 3 warranted that. lands are in ve 


mineral. : 3 ‘ : 
In this « case a. 3. petroleum, 3 reserve’ was. ee on. evidence: prima. 


facie establishing the mineral character of the land. Washburn Ve 


Lane (258 Fed., 584). : A party inter ested ‘i in challenging this con-_ 
clusion pr operly assumes the burden of overcoming . a. ore facie 7 


2% case. 


Appellants appeals is paced inst ee upon a. claim. ‘that the | 
- . Commissioner erred in. holding that the burden of: ‘proving that the 
- Jands had no value for oil or gas was upon it. The appellant sub-— 
mits that the correct rule should be that the burden was upon the 


- - Government and the permit applicant: to show that, the lands. were ._ 
_. known to be. mineral in character when the State’ s rights: attached, in. 
if at all, that is, upon. approval and. acceptance of the. plat of survey. 


7 ‘Tt i is not seriously contended that the evidence. adduced at. the hear- 
_ ing establishes that the land “has no prospective value for oil or gas, _ 


. and careful consideration of the testimony convinces the Department a 


- that the geologic conditions| warrant ‘Prospecting. oper ations upon 


7 the Jand involved herein. 


- ‘There remains. only the question. whether: a, Chan aal wide 
2 of lands which, 7 BPOR, subsequent: ge: are. found to be one. of the 
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sections pranted to. the: State by. its. enabling act in. aid: of common : 


schools is sufficient.to prevent the. title: to said Jand from passing to 
the-State at that.time. A determination of this. question, in order 


to fix the burden of proof and the necessity for a hearing, should — 
have been insisted upon by the State before the hearing was had; — 
and its.election to proceed with the hearing ‘as ordered by the Com-. 
missioner is, technically, an acceptance of his ruling on that point 
and entitles the Stateto no further hearing on: the. question. ~:~ : 

In view,. however, of the importance of a ruling: on'this point in 
aiding i inthe proper. disposition of numerous’ other. protests. filed by 
the State under these same. conditions; . the claim of ee On 
that’ point, will receive consideration. «= | 7 
Section. 6 of the cane act. approved J uly 1 16, 1894 + (28 Stati, 


. “107 )s is: .as- follows: 


That) upon: the admission of said State into the Unions sections craibered: ; 


-two,: sixteen,~ thirty-two, and | thirty- six: in: every township. of said: proposed a 


State, and where such ‘sections or. any parts: thereof have. been. sold or other- | 
_ wise disposed. of by. or under the authority. of any Act. of. Congress. other. lands 


equivalent thereto, in legal subdivisions: of not. less. than one quarter section 

and as contiguous as may be to. the section in lieu-of which the same is taken. me 
are hereby granted. to- said State for the support.of common. schools, such in- ne 
~-demnity lands to be selected ‘within said State’ in such manner as the legisla: oy a2 

ture: may provide, with the approval of the Secretary of: the Interior: Provided, Sa 


‘That. the second, sixteenth, thirty- second, and’ thirty- sixth sections embraced 7 


in permanent reservations | for. national purposes: shall not, at. any time, be. ts 
ae subject to the grants nor to the indemnity provisions of this Act, nor shall any ee 
lands embraced in Indian, military, or other reservations of any character. be 


subject: to: the’ grants orto the indemnity. provisions of this Act: until the 


reservation shall. have been extinguished and. such lands. be’ restored ‘to and Dy a | 


become, a part. of the public domain... 


Although this act did not. Guesh Sea cinerah ined ae ae, ; 
operation, the Supreme Court has held that such lands did not pass 


thereunder. State of Utah v. ‘Sweet (245.U. S., 563) 5 see also. State 
of Utah v. Allen et al. (27 L. D., 58) ; State of Utah. (32 Ta. Ds 117). - 
-Itis well settled’ that. the right: of a State under a grant of this kind 

~ does not attach until the specified’ section -has been identified by 
‘survey, and that a withdrawal of’said land for. military and other 


special purposes. prior thereto suspends the operation of such grant, 


upon: approval of a: survey” of said: sections: Haim 2. Missouri: (18 
How., 126) ; Beecher v. Wetherby (95: U.-S., 517); ‘Heydenfeldt » 

2 Daney Gold. and Silver Mining Co. (93 U.: g. , 634) ; Mining Com: : 
pany wv. Consolidated Mining Oo. oe U. = 167) ‘State of ‘Utah 
Rees Tg D., , 418).- cae: 
It is urged by ihe State that’ a | withdrawal of Jands) as. Snub 


__ for oil and gas, and in aid of legislation, is not a permanent. reser- .. 4 
| “vation 1 and that. the title. of the State attaches, upon survey, bec = 
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7 the lands are known to contain mineral deposita. This. claim 4 ignores | 


| - the portion. of section 6 of the enabling act which reads— Bae 


‘nor shall any. lands embraced in Indian, military, or other reservations ot any | 
‘character be subject to the grants or to the indemnity provisions of this Act’ 


4 until the reservation shall have been extinguished and such. lands be. restored 
.- to. and become a. part. of the public domain. ee ea e445 





This. ‘provision clearly. shows that temporary, as ‘oral as Oui 


. ql nent, reservations were contemplated by. the statute. . 


“The practice of withdrawing land in aid of legislation, in cases 
where danger of great loss to the general public ‘was threatened by 
‘the permitting. of lands found to be mineral in character to be ac- 
quired through defects i in existing laws, was exercised long prior to 
the admission of the State of Utah into the Union; and said. practice 
was long acquiesced in by Congress, and approved: as a power in the | 
Chief Executive to be exercised in the protection of the public do- 
“main from improper acquisition. The act.of June 25, 1910 (36 


 Stat.,, 847 ), pursuant to which the land now involved was with- - 
drawn, was formal congressional recognition of this power and was _ 


intended as a limitation thereof rather than a grant of greater. 
authority. United States . Midwest Oil Co. (236 U. S.; 459). 
- Congress must, therefore, be presumed to have known of the practice 7 


of: making temporary withdrawals and reservations similar to those 
of October 4, 1909, and July 2, as supra, and to have intended to ~ 


‘include them in the expression—* other reservations of any. char- — 
-acter ” —in section 6 of the enabling act. a 

_ No reason is shown by appellant, nor is any eee by che De- 
partment, why this safeguard of the public domain should have been 


‘a intended by Congress to be abandoned in behalf of the State. On 


the contrary, it seems clear from the portion of the act last herein- 


_ before quoted, that such safeguard was intended to be preserved 


intact, and, that the State’s title cout not attach: until. the reserva- 
tion was extinguished. | yt es 
It is claimed by. the State that- ha: passage. of: as isn act of 
February 25, 1920, swpra, terminated the reservation, and that there- 
upon the. State? S right attached, and that these named: sections were 
excepted from the operation of: said act. by. virtue of the State’s 
- “valid claim,” within the purview of section 37 of the leasing act. , 
| The pertinent portion of that. section is as follows:. | 


That. the. aepeete ‘of coal, phosphate, sodium. oil, oil shale, and gas, eran 


= ‘referred to. rc ce shall be subject. to. disposition -only in the form and — 
"manner provided in this act, except as to valid claims existent. at the date of | 
passage of this act and. thereafter » maintained in compliance: with the laws. 


under’ which initiated, which claims may be perfected under such laws, in- . 
. ones: peaehae b ee es 2 de Ree 


-- 
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, ‘The leasing act provides for the isuerae of public lands Sion to = 
| ‘contain deposits of oil or gas, and for the erate of ——— to o9 


as prospect. for such deposits i in unproven territory. — 


Examination of the order of: reservation: of thes pceons now 
claimed by the appellant, shows that said lands were withdrawn by ~ 


ie the President, on July 2, 1910, from settlement, location, sale, or 


entry, and reserved for classfication and in aid of legislation affect-. we 
_ Ing the use: and: disposal of eae lands Delpneing to the ae 


States. - er 


As to lands sunset to prospectiny: sate indies the. jean 4 act, f, it | suf = 
is clear that the prospecting feature is not a mode of disposition, but ioe 4 


- is a preliminary to leasing. | “Such leasing constitutes a. method: ‘of a 7 
a disposal, not of the land, but of the reserved. deposits of oil: or. gas. oe 


It is at once apparent that, as to unproven lands, the purpose of. 
the withdrawal as to classification. of the land has not. been served 
_by the mere passage of the leasing act, and equally. that,asto lands 
| known to contain valuable. deposits of oil, or gas, the State could. 


acquire no title. State of Utah v. Sweet, supra. Section 37 relates : - 
to unperfected. claims to mineral lands under the mining laws and 


 .obviously does not contemplate. a completed grant of nonmineral a4 


: lands to a State, in aid. of its common schools. — 


The provisions. of. section 2274, Revised Statutes, as. Caen ie ee ‘ - | 
the: act of February 28, 1891. (26. Stat., 796), which authorized a 


: Pei State to. select lands in Tiew of school 2 tions which - were known to | 


be mineral, or included i in any Indian, military, or other reservation, ee 


were extended to the: State of Utah by the act. of May 8, 1902 °(32 


a — Stat., 188). Said section of the Revised Statutes also provides that. a aoe 
a State may await the extinguishing of an ‘Indian, military, or other 


. reservation before seeking satisfaction of its grant, thereby indicating ae 


ne an intent to include temporary withdrawals for classification as well 


: as withdrawals for v use of certain a or raga of the ‘Govern- _ 7 . - 
ment. or go 


In the decision from Sieh this appeal i is filed; ite: Connie ; 
) afforded the State an opportunity to procure the extinguishing of 


the reservation. The Department has held on numerous: occasions — r+ 
i... that: the effect of a ‘petroleum reservation is to stamp the land. BS. 2. 
prima facie mineral in character. (see also. Washburn. ». Lane, 258 


- -'Fed., 584).. The condition prescribed by. the Commissioner for the _ : 


ae extinguishing of the petroleum. reserve, as to the sections involved, = he 
was that appellant satisty the Department: that the land should be re 


- classified as nonmineral, i. e., that the inference drawn. from the : : | 
a geologic | data. which prompted the reserve can no longer be regarded. aS 
~~as correct. In view of the provisions of: the leasing act. for. prospect-- 


: Dg persion « evidence sufficient to warrant ¢ a classification. of the oe 
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inns as -nonmineral, must i convincing shat the land: dead not offer 
-a favorable. opportunity for prospecting. operations. When such a. 
classification can be made, the purposes of the reservation have been — 


served and the reserve. ey pe oe and the State’s Tigat a - 


thereafter attach. 


— -Tt- is held, therefore, that the State was - properly reqivired 10%, *, 
assume the burden: of proving that the land had no value for oil. 
or gas, and, as the evidence introduced leads to. the opposite: oo 
an clusion, the Commissioners decision 1 is affirmed. a . : 





‘onus AND. GAS PROSPECTING PERMITS AND LEASES: § EMBRACING: i, 
LANDS WITHIN EXECUTIVE. — INDIAN RESERVATIONS 


ADDITIONAL . REQUIREMENTS, | 
- Isrevorions.. 


‘Tee OF THE p INTERIOR, 


| Washington, D, C5 Ls U4, 10h. a 


| Tae Comissiowzn OF THE Generar Lanny Orrice: 


By letter dated J anuary es 1924: iG A” C AO ); Whe eae ie 


aac one regarding t the insertion of appropriate stipulations in pros- — e 


_. pecting permits and subsequent. leases issued. pursuant to the general a 
leasing act of February 25,.1920 (41 Stat., 437), where the lands j in-- 


; volved. lie within Ricecutive order Indian ei 


a oglt having heretofore been decided that the act referred to épplies es 
fe 46 lands of the character indicated. (49° L.. D.,. , 189), the matter now | 

here consists simply of the additional requirements to be demanded of 
permittees and. lessees deemed necessary for the protection of the 

Indians. To that end it is hereby ordered. that the standard form of 

| preliminary permits and of leases hereafter ‘issued tinder the act. 

mentioned, for lands within Indian reservations created by Executive 2 


. order shall contain | a clause reading substantially as follows: _ 


‘a That the permittee: (or lessee as the. ease may be), his agents or employees, 
will not deprive the Indians of the right to any. water heretofore used by them: 
~~ will not commit or suffer any waste to be committed upon lands actually. oceu- 


pied or used by the Indians; will not interfere with the personal or property. ~ 


rights of the Indians in any other respect ; “will not. obstruct | any. toad or trail. 

' now in use on. the. reservation. without permission from the officer. in: charge - 

- being first had and obtained ;. will abide by: all the laws relating to trade and. 
. intercourse. with the Indians, including the introduction. of intoxicating liquors” 


; into the ‘Indian country, and that in. the . employment of labor he will give. ss 


a preference, wherever practicable, to Indians who may be able and willing to o - 
perform the kind of work required, retaining on the reservation no employees: 


ae whe: conduct: FDeares to be detrimental to the welfare of the Indians.:” 


EK. C. Finney, - . 
First Assistant Seorceary. 


: z ha 


. hr "DECISIONS RELATING 10 THE PUBLIC LANDS,  —«- 239 
EARL E. BAUGHN AND. CHARLES LORD. Ae HOMER. 
Decided January 1h, 1924, Vere rg . , o Fo 


2 Isotaren,. Tracts - — - Occupancy —Homesteap | : Ewrry ~ — AvpLicaiton— Purric. 
as ; 
LAND. 


Public. land occupied by one under: ‘claim of title | is aot ‘subject to > entry iby oak 
| another, ‘and. an ‘application to make homestead entry of such. tract. will » 
. not defeat the right. ‘of the occupant, to’ acquire’ title ‘under section “24565, eee 
| ~ Revised. Statutes, which: authorizes. ae sale of isolated i) or under _ 
ou. any other applicable public land. law. ee eo - 


Genk AND Deparment Decrstons Crrep AND. APPLIED. 


. "Cases of Atherton v. Fowler (96 U. 8. 513), Lyle v. Patterson (228 U. S, ye 
~211), ‘Krueget.'v. United States (246° U. S., 69), Denee v. Ankeny AAG 5. ore aes, 
_U. S8., 208), Jones’ oe “Arthur (28 L. Ds 235), and” Burtis v. “Kansas (34 a 
im oe ‘Dd. 804); cited. and applied. | 2 Pe er . ng he 7 


oe Finney, First “Assistant Seeretary : 


ser Earl Ew ‘Baughn. has. appealed from a - econ of the come : 
sioner. of the General Land Office dated October 2,.1923, rejecting = 
. his: application for the offering at. public. sale under seetion Q4B5 
Revised Statutes, of the “ west fractional half of ‘Nw. 4,” ’ Sec. Bi erate, © 





Feira Ss. ‘R. 4E., Mich. Mer., Michigan. 


ee» Nee ‘application was filed. February. 93,1991. Under dats oh 
- October 7, 1992, a special agent of the General Land Office, es ee 
a titted a report of a field’ investigation, | ‘as follows: : SP ae 


The’ plat: on: file. in: the. “Marquette office shows the corrected. map. filed. 3 im eS 


“gap, and the N. $ of Sec. 1 a strip 14.85 chains wide on the west end'and.17.00- 


- chains on the east end. Thus the N. 4 of Sec. 1 is only the fractional S. 3 N. By a 
and W. ¢ of -this fraction is given as 30. 14 acres. Further, the map of record 


= _shows a lake, not meandered, and all the fractional NW. 3 of Sec. 1 is shown 


. : in the lake (now. called Portage Lake). Mr. Baughn’s a thae owns’ the land. * , 
adjoining the fractional. W. 4 NW. 4, both-on the west. and north, and appar: 
ently. until lately. supposed. afie owned to: the lake shore. Recent local surveys, - ee 


: — : however, show less than one acre in Sec. 1 which extends about half Way across 
their land in Sec. 2 (the fractional part of NE. 4), and Baughn communicated — ad 
_. with the ‘Marquette land. office relative’ to: acquisition of same. *. * * “Not. a 
being able to obtain. reply by correspondence, Mr.’ ‘Baughn made a trip. £62 3% 
a Marquette and was informed that.an isolated tract application. seg egated. the. a 


land, and therefore filed ‘such application. id «The SW. 2 a tis ail Paco 


Ae small piece of low. land, mostly under water’ in spring, used for pasture, and. 


_. has only a half. dozen small scrub trees. on one end, and of absolutely no value _ con 
“as. timber. . This. lake ‘is, however, a summer. resort, and lots-are selling for... 


. : about $25 a front: foot: This tract when filled in. will. sell for at. least $1, 000, : ae 


and. has a. sale value. of O00 in its present condition. The question. of fill is, a ; 
a however, the main, point,, as Baughn owns all adjoining land, and it would be a 


- eo expensive. ‘for another: to haul material from a. distance:: 


Under. all. the above ‘conditions it seems advisable to. aa a minimum. price: 7 


‘ a of. $300. on. this strip of: aah an acre, or $10 per acre, based on 30.14 acres; : 


_ shown in. the fractional: Sw. 4 NW. 4; Sec. 1, and allow the land to be 01d 7 a 
- at auction as an isolated | tract if 


ere Cees azdezse: 33 10s Sop 
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"Phe decision appealed from rejected Baughn’ 8 application Ppt pe 


ey on July 80, 1923, Charles Lord applied to amend his homestead 
entry, made February 9, 1993, for NE. 4 SE. 4, said Sec. 1, to de- 
scribe the SW. + NW. 4, gad Sec. 1, the tract ongraly entered. hav- a 


_ . ing been patented to one Kercheval. 


~ In Baughn’s application he alleged that the tract was not. sé docupied - 
| except, by himself. ‘That the tract was actually occupied by Baughn ~ 
is set forth in the report. of the field investigation heretofore quoted. 


If the tract involved was occupied by Baughn under claim of title, - 


| : it was not subject to homestead entry. Jones 0. Arthur: (28 L. D.. 
285), Burtis v. Kansas (34 L. D. , 804), Atherton %. - Fowler (96 UL ‘S., | 
518), Lyle v. Patterson (228 U. S., 211), Krueger » v. ‘United States 


“ (246'U. S., 69), Denee ». Ankeny (246 U. S., 208). 


Lord will therefore be required to. show cause, if any. there be 
why his application to amend should not be denied and Baugbn 
afforded an opportunity to indicate that he still desires to have the | 
tract offered at public sale or that he will acquire title under an 
applicable public land law. Upon receipt’ ¢ of. response PY. Lord ine 
| matter will be further considered. ao | . 


FRED GORDON AND OVERLY LAND AND MORTGAGE COMPANY. 
" Decided January ‘14, 1984. | 

MonreAens—ENtancn Homnstsan—Paront—On, AND Gas. "Lanns—Suneacn | 
_ -Riewrs. | oo Be ee a | Rta ees 
Consent to accept a. - restricted patent in accordance with the provisions ‘of 
the. act of July - YT; 1914, for oil ‘and gas lands, may be filled by. a mort- 

_ gagee, if the homestead entryman, after proper notification falls to. do. 80. 
Finney, Furst Assistant Seoretary: cs 3 e ae 
The Commissioner of the General load Office hae iubnitttad ‘to! | 
| the Department the entry made by Fred Gordon on November 21, 


1916, under section 7 of the enlarged homestead act for N. 4 SE. t, 


| : See. 18, T. 26 N., R. 1 E., M. M., Great Falls, Montana, land district; = 


ag additional to his homestead entry embracing: KE. 4 ; NE. cs and E. 4 a 
7 SE. 4, Sec. 32, said township. - 


-It appears’: ‘that entryman mortgaged ie ena to secure the: Pe - 


ment ofa loan.of $700, and in the spring’ of 1921. left. for partsun- 
known. Under date of September 28, 1922, the Commissioner of the _ 
General Land Office required Gordon: to begin publication. of notice ot 

of intention to submit final proof, failing’i in which the Overly Land. : 
and Mortgage Company, mortgagee, would be permitted to submit 


- final ao The notice addressed to pe as was | returned . un- a 
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Eee claimed: ser on 1 Ja ‘anuary. 99, 1993, she’ mortgagee company, “by its. Ses 
i treasirer;. submitted final ‘proof, showing that entryman had con- 
tinued to reside on the original entry until the spring of 1921,that the 
oo land: had been. fenced, and that 20 acres had. been | gultivated- during See 
4918. and 1919. The-witnesses: did not remember’ as to-what had been ae 
ee done it in. 1. 1920, ae testified that x no Stops were planted i in 1 1921 and. Sa 
ve 1999. a eek 
Fae An. “phiatien. ae a  Bermié whaler. section: 18 a the. act. of ‘Reb-. ee 
“  ruary 25, 1920 (41. Stat., 487), to prospect for. oi] and: gasupon the 
land having been filed, ‘the: Commissioner of the General: Land Office, 
: — under date of March. 9, 1923, allowed Gordon to file his consent to the. aes 
o reservation to the United States of the oil and gas content of the land’. 
_ and. to exercise. his preference right. to a prospecting ‘permit: under : | 
7 oe section 20 of the oil: leasing act, or to show cause why ‘he should. not — see 
consent to the mineral. reservation. _Entryman. took no action, but? <i 
os the mortgagee. company. filed its. consent: to. ponent a oe: con- ese? 


ae (38 Stat., 509), a8. 5 to oil at gas. a a ea ae ee 
- ‘By doceicn of November 20, 1928, the Gommiediona< of the. Gederal eee 
- Land Office held that the mortgagee’ s consent. to accept a restricted «©. . 
7 patent. could not be. accepted, and held the entry for cancellation, also. 
oe holding. that the final proof, was. unsatisfactory. because it-failed to. 
- show that. cultivation. had been continued. after 1919. No appeal has : oe : 
aa. been. filed, ‘but a. communication. has been received ‘from the holder — 
oS of the. note secured by the mortgage. ar oa 
ons he: statutory. life of the entry. expired. Nowetibens 20, 1921. “Such ef 
re - cultivation. as had. been performed . was. unprofitable, the’ cropseach 
year being - ‘failures. Under the circumstances disclosed, the. require. | 
_ ments as to. cultivation are reduced. to what has been. 1 agtually: culti-, a 


ee! vated. 


ea the act of £ July 17, 1914 (38. Stat., 500). 


+ T4526°—24—vou 50-—16 - eS : 2 = : ee - : 


ae” 


<. "Tonteyiian. has ‘bean scored an. Rope to ‘consent to: eck a 
"a. restricted. patent, or-to show cause why he should not file such con-. 

sent. He has taken no action, intending apparently. to. abandon. the... * 
-- Jand. The mortgagee company, the real party in interest, has filed 1s. <..<,. 
_. consent, as heretofore stated, and the Department i is of opinion that. - 
the consent should be accepted. Otherwise the relief to which hee a 
is mortgagee j is entitled would be. wholly, defeated. ss ee 3 
Accordingly, the. Commissioner’ s decision of ovariber 20, 1993, 10s 
| _ rever sed, and final certificate: will issue in the absence of obj ection not he 
= _ now: y epesring; the certificate t to © be indorsed: - 
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| “TORN w. ‘STANTON. 2d ge 


‘pity ot aoe Decided January tT, 1924. 
Sal HOMESTEAD ExteyY—Parent—Puncuaser—Om AND Gas Lanps—Wrrspnawar— ae 
Evipence—Burpen. OF PRoor—PAYMENT—VESTED RIGHTS. ae SP 


Where by statute. payment. of the purchase price is all that remains t to be ne . 
~ by one in order to acquire title. to a. tr act: of. nonmineral public land, pay- 


_ment thereof entitles the purchaser to an unrestricted patent, if, prior . - 


: thereto, there had. been no. withdrawal, classifi¢ation, ‘or Yreport that the 
land was: prospectively valuable for- mineral, unless the ‘Government as- 


| -sumes. the burden of proof and shows. that, the land was. of known mineral - =) 


7 : character at that time. 

/ Courr Decrston Crrep An APPLIED. at re or 

Case of. State of Wyoming et al. ®. United States “(2585 U. 8. 489), ‘cited and - 
applied: . | . aes ae ee a ee an 


Rae Wades First Assistant Secretary}. 


- This is an appeal by J ohn W. Stanton oa this Gecaian a the - ° 
- Commissioner of the General Land Office, dated. September’ 12, 1923, 
which. required. him to consent. to the amendment of his homestead ca 
- entry” for the NE. + SE. 4, Sec. 3, W. 4 SW. 4, Sec. 2, and N. Bo 
. NW. &, Sec. 11, ai 23 N., ’R. 4%, M. M.., “Great Falls, Montana, | 
land district, so as to make. it subject to the provisions and reserva-. 


| Bh tions of the act of July 17, 1914. (38 Stat., 509), as to oil and gas, © 
ee cand to exercise a preference right. to a permit to prospect for oil and 
~~. gas, pursuant to section 20 of the Teasing act, of Febroary, 25, 1920. 3 


i (41 Stat., 487). 


On May 26, 1945, J ohn Stoica. made homestead entry ‘tor. the a a‘ 


. scribed land. The entryman died ‘intestate, in November, 1918, 
without any heirs qualified to succeed. to his: rights under said en-. 


try. In 1919. Stanton filed notice of a mortgage Tien.-upon - -the 
- “Jand involved, and, after it was held that he could not ‘perfect. the, eLi 
entry, having taken the mortgage before final proof was made by __ 
- the entryman, Congress, by an. act = oT 28, 1928. (2 7 


cz Stat., 1781), provided— 


1. "That the. Secretary. of the Interior. ‘is. hereby. witnotibea, ‘in. his eae, 
to ‘issue ‘patent. to John WwW. Stanton, - of Great Falls, Montana, for’ the west. 


halt of the southwest quarter ‘of section two, the. north half of the north- - 7 


- west. quarter of Section eleven, and.‘ the northeast quarter of: ‘the. southeast. : ? 


quarter of. section three, all-in. township twenty-three north of range. four: 


~ east, ‘pringipal meridian of Montana,‘ upon payment ny aes J ohn Ww. ‘Stanton ese : 


Pa therefor at the rate of $1.25 per acre. 


~~ By letter dated. ‘March 20, 1998, the - Commissioner directed tthe : a 
local officers as follows: : | | . —— 


"Under said act you will notify ‘John Ww. Stanton, of Great Falls, Montana, - 


_ that on the payment of $1.25 per acre, final. certificate and pate will. issue as 
to him. for the land feeoted) in. said act, a 
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On March. or, 1998,. tlie sum. ‘ot $250 was ad by: Stanton, pur Fait 


— suant. to the: foregoing notice. Patent: was withheld, however; in~ oo 


: view:of the fact that, on June: 26; 1922, A. W. ‘Hogan filed: an. ap: 


: plication, pursuant: to. section 13. of the oil leasing. act, for a: ‘permit | 2 
to: prospect. for oil and gas upon: the land: involved ; and the: Di 
rector of the Geological Survey: had: made the \e following meport, ipeciork ee ¥ 


| - August. 13, 1923, as to said lands: 


This land is” ‘situated on ‘the. ‘Sweetgrass “ae a major “uplift, in north- — 


+s ‘western: Montana and. southeastern: Alberta, which’ in certain’ areas of no a 


able secondary structure - superimposed: on its: flanks has” yielded. natural 


ee gas and. showings. of oil on. both sides. of. the. international boundary... In the 7 | 
Kevin: Sunburst district. in ‘Ts. 33. to: 35.N., Rv 1 EB. and Ts. 83 to.86-N.;.Rs. 1, 


to.3 W., petroleum and natural gas have. been produced in. commercial quanti- | 


“ ties. since. the early part of 1922. Owing to. the’ presence of a surface man- = ve 


: tle of: glacial deposits. over “much of the area iny olved | In this uplift the posi-. ee 


= ‘tion. of the: secondary folds: is largely: a matter ‘of. determination by the drill. - ah 


"The: Geological: Survey is not: informed whether:any favorable secondary: struc- ae i. 
. ture. affects. the land listed. above and has no Tecord to pane of successful ae ee 
in the immediate vicinity. : : 7 


The evidence available at. this: time ‘indicates prospective mineral value but is. 


| Rea sufficient: to establish | that the land. is known to be mineral in character. — | 


ae In an earlier report, dated April 16, 1923, the Director stated that - te 
3 the: geologic. conditions existing under the land were > such. that. an = 
ie opportunity for. prospecting: should. not be denied. i ne 
a © Appellant. now. claims that. the: discretion vested in. 1 the. ‘Secretary ee 
as by. the act of February 28, 1923, supra; was exhausted by the direc 
tion to the local officers that final certificate issue (to be followed by 


: patent) ‘upon the. payment of a certain sum, which was. thereafter . es 


> . paid, and. submits that there remains only,” the ministerial duty 2 - oe 


issue an unrestricted patent. © 


The Department: does: not donstrue’t the ‘at. ‘of Fébiniaty 28, 1928, = ” 


supra, to have such. limitations, but,, having. in mind the ebyions : 


a desire to place Stanton i in a position. to succeed to the rights of the. : ° 
3 ~ deceased entryman, finds that the. discretionary power conferred'in. 


» said act was specifically conferred ‘i in order to oe gcaas con Be 


ic the acts of: Stanton in. that respect. 


As was’ ‘stated i in an opinion by the. Department which formed the = 


basis ™ ‘for the Commissioner’ S ‘decision— a - 


ee i. it seems manifest that ‘the purpose ‘of the: enactment : was ‘only to 


_ protect such interest by subrogating him’ (Stanton) to the rights of the entry- 9) 


yan. and by placing him in as good a position under the: circumstances, as he. 


: would: ‘have’ occupied : had. the: entryman : not: died; ‘and. that being: the: purpose. me 


power should: be. held. that. he: ‘is. ciple to ae such nee as ‘the: > oem had, foo "4 
2 no: more -and: no Jess. Pea ea | yee eg | 


“Had there been a Weithdvawak: ‘elaeifedtion, ¢ or “report that. he a 


oo Jands. were prospectively . valuable for oil or gas, prior to: the com- 


= pion of final Broo a the oe action similar to that ae os 
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* ; a hase case. ould. have ee in: nearness with the provisions of _ 
- the act of July 17, 1914 (88 Stat., 509), authorizing surface patents: : 
for mineral lands: - Where, however; there is no. such report,’ with-: | 


wee drawal, or classification, prior to the performance by the: entryman of: 7 


. 3 all the acts: ‘prescribed by law as precedent to a right to an-unre- 
. stricted patent, the burden is upon the Government: to. show that, at 


- the date of completed final proof, or. some equivalent. final act of the ; 


eos centryman or claimant, the lands were known. to be mineral i in. char- — 
acter. State of Wyoming et al. v. United States (255. U, Sy 48962 
In this-case ‘the payment of the purchase. price: prescribed by: the oe. 
| Congress was the final act prescribed by law as necessary to be per- 


par: formed by: Stanton; and, as the report as to. the prospective mineral | ar 


character of the. land was not rendered until after such. payment had | 


oa been made and accepted by the local officers, Stanton acquired equit- 


a able title, and the burden of showing that the lands were. known to. 


be. mineral 1 in 1 char acter at the time = payment: satel to the. Gov- 7 


. ernment.. 


The Repdit from the Geological Sie indicates that Sires 
sufficient to sustain a charge. that the lands are. known | to..contain - 
minerals. is not available in that bureau, nor is the Department 


-. aware of evidence from other sources sufficient to warrant it in with-— 


holding patent. for-the land involved, pending a hearing at which 


. it would be required to assume the burden of proof. 


.. For the reasons stated, the decision of the Commissioner is ‘Te- : 7 
versed, the case closed, and the. record. remanded for the issuance. | 
of: an ‘unrestricted pnb in the. eset of objections ” not now | 


ape arent. 





. OREGON BASIN Om. AND GAS COMPANY." t 

Decided October 12, 1928. 
MINING. Crarm—On, AND. GAs” ‘Lanbs—Snorr0Ns 2320 AND’ 2329, 6, Rens: : 
‘STATUTES. eS ay tel ce ua, | wh creme ae : 


The provision in section 2320, Revised Statutes, that with: teapaet™ to lode : 
» mining: claims no location. shall be made until. there shall have: been. a dis- 


covery. of the vein or lode within the limits of the claim located, was. tmaade. Pe 


= applicable to placer mining claims by section 2828, Revised Statutes. 


Om AND. Gas. ‘Lanps—Mrxiwe ‘Chaim—Parenn, 


A meager: slowing: of oil inva well drilled. on a abcaion: i a aieateiie of oo sae 


Re . wholly: ‘separate and. distinct : from ‘the. underlying. formations . -in: “which i 


coe workable’ oil: deposits. are. expected: to” be. developed: within ‘the: limits: ot. ie 


se the claim and in the vicinity thereof does not constitute. a valid: discovery, 
and, affords no legal basis for entry... and patent, under the Dene, ne i 


ae laws. “ 





OS igen devon on rehearing, page: 258.00... 2.28 ee Foc ce Eee TY 
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PE Courn Drctstows AperigD—Count ‘Dietston Disnecanpsip. 


. Cases of ‘Bay. wv ‘Qklahoma™ Southern » ‘Gas, Oil, and. Mining Conipany: (73 7 


Pac. 936), United States. v. McCutchen (288 Fed., 575); and Chrisman. | 
~ Miller. (197. U..&., °813); cited and ‘applied; case. of United. States, Ve Ohio 


Oil Company et al. (240, Fed., 996), disregarded. 
: Finney, First Assistant Seoretary: ee | we 
~ This is an: appeal by the Oregon Basin. Oil aid: Gas Couniicny 4 from a 


the decision of the Commissioner of the General Land Office of May ar 


1, 1928, holding.for rejection its application 013740, for patent to the 
| Wilson No..3 oil placer mining claim embracing lots 1, 2, and 3, Sec. 

—8,T..50 N., -R. 100: W., 6th P. M., Lander land district, Wyoming, | 
on the. protind: that'a. ‘valid discovers of mineral-has: not been mi 
to have | been made within the limits of the claim. : 


‘The land, it. appears, is included: within Petroleum Raseae No O. 39... eo 


- ereated by Executive order of May 6, 1914.°'The application for __ 
patent was filed © October 19,-1922, and i is pee co a location fe ae ay 


as to have been. made, after. discovery, June 9, 1912.” 7 
~The: showing. upon which: the company bases its: alding to : a patent ie ae 


- | : to the ground: j in. question is to the effect that: during May, 1912, oo : 
_.. uthere was drilled upon the land a well 43 feet deep ‘in which ata 
_. ‘depth of 38 feet there was discovered'a considerable ‘quantity of — 


vheavy, | greasy: ‘oil. showing the usual characteristics of petroleum: ee 
- products, and floating: upon: and: mixed: with sand. pumpings con- 


. sisting of a “mixture of dirt, ‘shale and water extracted: from the 

hole; that in ‘April, 1918,:a second well was commenced upon the ae 
ene claim and on the 28th of the same month was: ‘completed toa total = 
oe es depth. of 434 feet; that the. log of said well.shows that it was drilled he 
through shale and several’ sandstone ‘members; that, “at a™ depth 

Oo oe of 495. feet, oil was. ‘encountered ‘3 in said well. from: which there was. 
ce dipped’ a sufficient: quantity of- oil to fill: a quart bottle; ‘that. the 


bottle was sealed: and: delivered ‘to™ the gener al superintendent of: 
the company. ‘per forming the drilling on the ‘claim; that said’ 
- oil was green in color and was present in substantial quantities; 
that in the judgment of the said superintendent, the oi] was of very 
good grade and such as would be salable if transported to market: 


that it was present on the land in sufficient quantity to justify the a 


belief that marketable production thereof could be obtained if and 


when a. market: should. become’ available; that, in the judgment 


of. the said. superintendent and others, the ‘showing Justified the 
- further expenditure of: time -and’ money with the expectation of 


developing : a paying deposit of oil’ upon the claim; that the one 


here in question, lies upon: and near ‘the southern: end of what is 


. termed’ ‘the. Oregon. Basin anticline which extends longibudinally . 


ina a north and south direction a the west half of T. ‘OL N., Rg 
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. 100 W., ane the. thie: ene adjoining i on: the north ad: Nees 


south; that the: said anticline consists of two domes, one denominated . é 


7 the major dome comprising the Sw. 4, said. T..51. N., and sections _ 


4, Band 6 of the adjoining township. on the south, aad the other — 
‘deontmated: the minor dome comprising the NW. 4 said: i Bljand 


Sees. 31, 32 and 33. of the adjoining township on the north; that : a 
- the applicant. company. owns a large. number of. placer aaining : ae 


claims situated on said. dome, including the McMahon, embracing 2: 


_ the SW. 4, Sec: 32; the Hallene, embracing the SW. 4, Sec. 29; the 


Jack, embracing the NW. 4, Sec. 30; the Pauline, embracing thie: GE": 
4 ‘Seo. 5, and the Sidney, embracitig: the NW. 4, Sec. 5, all in T.51 
N., RB. 100 W.; the Saffold, embracing the NW. 4, ‘Sees 82, T.:32 © 


LN, R. 100 W., iw hich: S1xX claims. last. mentioned: had been: patented; | 


“ “that. on.. “August: 99, 1912, a well was. completed to.a depth of 1322 — 
feet, on the McMahon claim: which adjoins the land here in question : 
on the north in. which gas was discovered...in large volume and — 


under great pressure; that in September, 1912, a well was: com-- 
_ -mmenced on the Pauline claim situated five. miles to. the north of 
_ the land, and completed to a. depth of 2190 ‘feet January 22, 1913, in. 
oo -which- ail and. gas.in commercial quantities were . Pound: the: oil. 


being encountered at a depth of 1765 feet; that.in the: fall of 1913, 


a well was commenced-on the Hallene isin, situated a mile from 


the north. of the land, and. was completed. to a depth of 1632 feet 


in the spring of 1914; that. the’ result.of the drilling: ‘of that well — 


was disappointing in that it did not develop oil in paying quan- 


tities, but, on the contrary, developed a large flow of gas. which, by __ 
reason of its. heavy. rock pressure was almost uncontrollable, en- 


tailing much time and. expense in attempting to shut off the flow 
of the gas, through which’.it was impossible.to drill;. that in 
the spring of 1914, a well:was commenced on the J ack aia situ- 


ated a little more than a mile and a half to the northwest of the 


land in question and was. completed: October 1, 1914, to a: depth of 


1625. feet; that while oil was discovered in cat well, it was not - 


found there in large quantity; that the operations on the: major 


‘dome, however, on which. the land in- question appears to be. situ-— 
ated, developed. a. gas. field of considerable area under. high pres- 
sure, with the possibility of oil deposits being found under .the -— 


gas if it could be penetrated or reduced in pressure by. extraction; 


that in December, 1916, a well was completed to a depth of 1540 feet os 


- ment of gas in. large’ quantity, so great. that it was impossible to 


7 on the Sidney claim, situated 54 miles to the north of the land in’ _ 
a question, the result. of the drilling of. which was another develop- 


ie penetrate it to ascertain whether. oil in commercial quantities ex-. | 2 
. isted below the | ae area and again making, it appear, that the well oe 
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ne = had: ee Jocated. too high ‘on. ne. stinachare: of ae minor ; aa = : 
that: during» the summer of: 1917, a well was commenced. on: the © ae 
2 -Saffold claim, situated, 64 miles to. thee: north of the land, which well 


- was completed to,a depth of 1779 feet in June, 1918; ‘that both oil — 


hs and gas were. developed. in that well the. former in commercial ie ? 


| i quantities, but. that. the. capacity of the well has not been tested. on 


- aecount of the fact that there-has been no commercial market. for: 
oil that might: ‘be ‘produced. there’ because of the lack of pipe lines 
_ and other marketing facilities; that the oil is of high grade, and 
that it seems probable that a. satisfactory production can be secured 
and. that. with the reduction of the. gas. pressure from the Pauline — ev 
-. and’ Sidney - wells, both located on the minor dome, further oil 
production may be secured. It appears further that: attempts had 
ae been. made. to. dispose. of the gas produced, on the claims named but. eS 
5. had. failed for the. reason that there is no demand. for such product ae * 


= ae any place within a reasonably Srensportable. distance. from the | a 


h, claim. | 


ao sm Se anecien | with the showing there, was a gulunitted a ae iguaet E i 
a bottle marked “Wilson No. 8, Depth 425 feet, Apr. 27/18,” nearly 


: “full of a. dark colored liquid, the lower two-thirds of which appear i 
my to. be of a considerably. higher. specific gravity than the. upper one- 


_- third and which would suggest the possibility that. the heavier. por- | 
ne tion of the liquid is water if the remainder consisted of oil. ars 
‘The Commissioner, in the decision appealed. from, held. that: thie? 


| ~ showing. made by the: applicant demonstrates. only. that. in. the wells - a 


drilled on the claim in: question merely indications of oil were found; hae 


a that the penetration. of a formation saturated. with. oil, from which — 


| one quart. of. oi] was secured, together with the theory. that. the oil 7 
is present on the land in quantity, does. not fulfill the legal. require- 4 

ments -as to discovery ; that to. constitute a valid. eerie upon a pe 

_ petroleum placer: Mining claim—. or, oe nS 


oll or: gas in commercial : ‘quantities. must. ave been pecaneca or “EE, ere agli : 
- to the conclusion that, from: the discovery made, it can. be produced. in oor: 2 


, mercial quantities on the claim in question, 


The ‘showing. made was therefore: declared to he sneuticient: i 7 
: establish. the existence of a valid discovery of mineral on the claim, 


and for that. reason, as ‘hereinbefore stated, the “application was. eld: . 
: oe rejection. | | | = 


—... The appeal ila the: Gorreetnéss’ of the Commissioner's rede 
- cision. on the. following stated grounds: be tis peas aca aah tet 2 


‘De Tn. view of the admitted physical prolditction, of petroleum front: the well . ’ : 


oe drilled in 1918, at a depth of 425 feet, from which a sample was: then taken, a 


_. and preserved in a quart bottle, which was produced before the Commissioner, te 
| it was error. ‘to. find that nothing. more amet “indications” of oil were ° found, oe, 
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“ge ee ‘tt was error. to. hold that: petroteum itself 3 is but: an indication of petro: an 
;leum. 


“comimezciatly pro ductive; 


» (8). It was error to hold, in: ‘effect, ‘that: a. - commercially producinig well. igs. 


28 necessary incident to a discovery of. petroleum: upon: a. placer: claim, i. e., abs 


Was error to fail to. distinguish between “ discovery.” ? as that, word is used. in. : 


the mining law, and. the. actual. commercial production’ of mineral, whether | 


petroleum or other. kinds of. mineral, ‘discovery being’ necessary to the validity oF 
“ofa. mining claim, but” ‘commercial. Dreueron not bet an: -essential to bes a 


- validity. | : 
“In a argument dibuittted both ‘by brief aiid 1 orally to > duel 


‘the appeal, it is conceded that so far as disclosed the oil deposit. —_ 


Gebualiy encountered upon the land possesses no economic importance 


and that the formations from which the ‘applicant expects to develop - oe 
~ commercial: oil deposits '< on the land lie at depths - many hundred feet 0 


below the formations: penetrated by the deeper of the two wells é 


already drilled on the ¢laim and- are’ ‘at: present. ‘incapable’ of prac- 


- tical development. because of the presence, as disclosed in other places | - | 
in ‘the Oregon. Basin field, of large volumes ‘of gas, ‘under. exceedingly me. 


igh ‘pressure, overlying the deposits ‘sought to be ‘reached. | “Tt-is. 
urged; however, that regardless: of ‘these’ facts and in view of the : 


_ further fact’ that the land has been, through | its” designation by. the 


_ Geological Survey as being within the: limits of the’ geologic struc: 


+ ture of a . producing field, in effect, classified as oil and gas | in char-. ; 


“Tend Should ‘be abbopted: é as. ‘constituting B.. eek “dissowety and as 
entitling the applicant - to a patent to the claim. To ‘sustain ‘that - 


oe ae “contention - the appellant cites the decision ‘rendered. Js anuary 31, .— - 
©1916, by the United States District’ Court, District of Wyoming, in.. ” 


- hited States v. Ohio Oil Company etal. (240 Fed., , 996). “That was 


a proceeding wherein the United States sought a ‘decree’ adjudging. adh 


oad decreeing that the defendants had: no right, ‘title, interest. or 


- claim to.the lands involved, which had been included in a petroleum : ae 


withdrawal of. May 6, 1914, and that all the minerals, including oul - 


and ‘gas, were the property ‘of. the: United States. - The lands, it ap- nf 
speared, had been’ included in -two- placer ' mining locations alleged. a 


to have been made about a year prior to the-date of the withdrawal 
and, as stated by the court:in said decision, the pleadings presented — - 
two questions for . determination; namely, (1) was there a discovery — 


of mineral upon the lands in controversy. prior tothe date of the 
" withdrawal order ;: (2) were: the defendants at the date. of the with- | 


_ drawal order in the diligent prosecution: of work. leading to the dis- 


: = covery of oil on’ the claims or ¢éithér of them, and thereafter con- | 
, Hnued 3 in the diligent prosecution of such work. The court. declared _ oo 


-(2Yy. It eee error. to. ‘hold that the: discovery. of ees, of which: a couple “ nce 
“was taken. and preserved, did ‘not validate the location, regardless of. whether te th 
“or not the ‘oil deposit so. discovered | was ; thereafter edarcloped suficiently to. ‘be sy, aa 
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Sma re Girmatiys eee ‘upon. thie: quéstion: ‘of digeovery. was 28 
found. in the testimony: of those. witnesses to the effect that on July 


80, 1918, they commenced the drilling of a prospect well on one of 


| “the. ane. and. continued. it to.a depth. of 35 feet “and that oil was a . | 
-.. discovered 1 therein ” ”. . that. on August 2.1913, they began. the drilling 
of a well on. the. other claim. and continued the same to.a-depth of 
BE, feet, te ‘and: that, oil was, s discovered. ‘therein ” ge _ that, two. of said os oe 


: thats the: 6 sid bound by them. was of ‘sufficient. cuantty and. ‘atakity, to ; a ‘ . 
justify: a. person. of. ordinary prudence in making further. expendi- — oe 


tures of money and. labor,. with a reasonable prospect of. success in 


toe, developing . Q: valuable deposit. of oil, and in this. view they. are sus: : 
_. tained by the subsequent: ‘development. of. property.” ” The court de-. 


clared that that: testimony was met. only by. negative testimony on. 


'. the: part of the Government. and that applying the ordinary. rules — 
_of evidence, governing. the weight to be.attached.to. affirmative and 


a negative testimony, it felt bound to find: that’ oil was taken from: 7 


and was. found. in.the test: well or wells. driven on the land in‘con-. 
- __troversy. as testified: by ‘the three witnesses for the. defendant. The 
oe court. after a review. ‘of a. number. of cases: said. (p: 1004) : 


- ie ‘Applying the principles, announced in this and other. cases (to some of which -° 
ai have referred). to the. evidence. in this case, I think the lessors. of the defend- 


: ant the Ohio Oil: Company. made a ‘sufficient discovery. of oil on the claims. in. 


. controversy to entitle. them to make valid. locations of the same’ as placer claims. 


“There can. be no .question, I think, as to. the good faith. of. these locators, for 


_.- within.a year after. the date: of discovery. two. commercial wells were. brought 
- in upon these claims at an expense of more ‘than $20, 000. 


The court, however, while questioning the necessity diatetcr, fur- 


ther found ond held that at the. date of the withdrawal of the lands 


the defendants were bona fide. occupants and claimants thereof and — 
_ were,engaged in the diligent prosecution: of work leading to: the dis- 


covery of oi] in commercial quantities on the land at the date of the. 
a cum tt a ect a decree in favor of the defend- 
a ent. 


sof. prey ‘8th. ‘Circuit, pee ‘was. ce decided. October. 13, 1916, it : ae 
is ~- under the'title United: States v. Grass. Creek Oil and. Gas Company e238 
-- (286' Fed., 481). —The- appellate: court, ‘however, after stating the. 


~ issues i in he. case to be substantially as recited in the decision. below - aes 


- and in the order named, and declaring. that. “in view of the con- 
| clusions reached, we deem it. unnecessary: to determine the first i issue, 
as a. finding in favor. of: the. defendants. on either issue must. result ae 


in the affirmance of the decree,” found and held the claims. there: in x _ 


~ controversy. to. have. been. valid on the bases of discoveries made in 


od uly,.1 1914, of. oil i in commercial | quantities in _ wells drilled to depths as 


- 250 7 3 - DECISIONS RELATING to THE PUBLIC. ‘LANDS, 7 “trot. 


4 approximating 1000 feet, as the result of ihe diligent. piodsention! ‘of 2 
~~ work looking to discovery commencing after April 19, 1914, but prior _ 
to May 6,.1914, the date of the order of withdrawal. The fact that 
the appellate court thus deliberately passed over the earlier asserted — 
- 1913 discoveries, the question. as to the sufficiency ‘of which to support. 
the locations was before it as. the first i issue, and sustained the valid- 


ity of the locations solely. on. the bases of the 1914: discoveries. of oil 


‘in’ commercial quantities, ‘would strongly suggest that the court 7 


was at least doubtful as to the correctness of the holding of the 

: court below to the effect that the disclosures made upon the claim 
in 1918, constituted legally ‘sufficient discoveries. Under the circum- 
sence ther refore, the Department i is not now disposed to regard the 
said decision in United States v. Ohio Oil Company as an authority 
on the question as to what constitutes a legal discovery of oil, and 


) 7 | the same will not hereafter be. followed by the Land: Department. 


In the same connection also the appellant. cited: the. uuiireported 


Z decision of October: 8, 1919, found that— . 


- The company ‘introduced ‘in: ‘evidetice a copy. ‘of: the log of the wall’ aad; pro- 
= ee duced ‘seven “witnesses familiar” with the land. ' ~The log showed that in the | 
Pes well, from a depth of 221 feet. to 224 feet was encountered a reef, very hard, 1% 


| _ From. 224 ft. to 289 ft. Starting in oil sand showing high grade ofl, 
- From 239 ft. to 259 ft. Ofl and white sand. _ ) | 
. ‘From 259 ft. “to 264 ft. ‘Through mixed shale. 


‘ dapat decision of October 3, 1918, in United States v. Dudley | 
_ - Oil Company. but a far more substantial’ showing was made there 
than that relied upon in the present case. , Fhe: as gala be ce 


m te eae - eo ypepitse g 8 , a i ea aes 


| From 420° ft. to. 449 ft. “Shale and sand showing oll. 


_ By the company’s. evidence it is shown that the. well was ‘drilled to the depth . 
: of 449 feet before the application was filed, the drilling being done, by lessees. 
-. who were to get an interest (one-half) in the land when patent was ‘issued. _ 

At about. 280 feet in the well a light gravity oil was encountered. The tools 

oo ‘showed. oil and oil: appeared in. the sump. Drilling was continued ‘withthe 
Po expectation | of. striking. more oil, possibly i gusher. There was a showing 


of oil. at the bottom of. the well when drilling ceased. Drilling was stopped 


because there was developed sufficient, oil for. patent. purposes. and on. account 


- of expenses, the cost of the well then being. about: $2,000, - Water arose in the 
a well with oil on top to- within about: 180 feet’ of: the surface. - Numerous 
‘Ss Samples of oil were dipped out, the oil standing 10: to 12 feet in .depth -upon 

. the. water. "One of the sample bottles. of oil. was: produced. at. the hearing. 


The. oil was of a- grade worth $1 per barrel at the well. One witness stated 


# that he thought that they had a fifteen barr el well. owt 
_- To’ the west of the well within 200 feet upon the SE. 3, Sec 27; was ‘another 
: well with a fine showing of oil at about. 230 feet in depth. and with 80 :feet 


of oil sand: Patent was issued for that tract. Upon the SE. 4, See. 85, a well 
Was. drilled: with about the: same. showing and patent issued, On the NE. + ‘of. 
“See. 34, a well about 1,200 feet deep showed the same surface oil and two i, 
deeper oil sands. That land was ‘patented. - From 4° “well in- ‘See. 25, there - 
Was: pumped at 160 feet, five barrels of oil per day and from a well. on. \ the 
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> east line. of Sec. 26 at 210 feet, eight barrels were ae “That oll was sold - gues 
for $1. 00 per barrel. at the well. _ The. quarter section to:the north had oil . 
and one’ witness stated that when he measured it last there was oe feet of oil. Patties 


ee standing in that well. 


“The Department’ in that: case. ela that ‘aking’ i into conaideration Boo ise 

. thé actual ‘showing of oil made in the well drilled, in connection with =| 

all. the surrounding conditions, . it. was ‘convinced that-.a good. and. Noe 
sufficient sfiseorery, of petroleum | to Support. the, location had. ‘een es 


“made. — | 


Tt 1s. true that 3 in ‘the later decision of March 13, 1919, ‘tendered ¢ on né os 

a motion for rehearing i in the case, the Department cited the. decision. a 
in United States o. Ohio. Oil Company et al, supra, to. ‘sustain tts 
~ previous. decision’ of October 8, 1918, but a. seitation! of that ‘decision. ee Ge 
which,’ as ‘above stated, the Department does not now see its way i. 


clear: to follow, ‘was not necessary to a determination of the ques- 


‘tion. involved in. the Dudley Oil Company case for it there: appeared ae “ : 
. that: an oil- -bearing sand shown in a nearby well to be about 30 feet oe 


in thickness had been penetrated by. the well on the-land in- ques-_ | 


. tion; ‘that. oil from such sand. had been. shown by actual demonstration _ aru 

to. have: been’ extracted in quantities expressed" in. terms of barrel = 
dots; that oil taken’ apparently. from the same: deposits or geologic ve ae 
~ horizon. had actually” ‘been sold at. a well in. the immediate. vicinity = a 
of the land for a dollar a ‘barrel; and that from others of such wells _ 


in the. same vicinity from 5 to 8 barrels of oil. per. day had been. 


| | “produced,. “while the well on the land there i in — was eptiniatied poke ee 


: foe be one ‘capable of producing 15-barrels. ‘per day. 


2 VA. ‘opposed to. the ‘said contention. ‘of appellant 3 is me decision of Cn eo 
- the Supreme. Court’ in Chrisman - v. Miller (197-U. S. , 813), which ine 
~ volved the» sufficiency of an. asserted discovery to ‘support. an | oil ie 
| ~ mining location. The court. there declared. that even when the. con- 
_ -troversy is between two mineral clainiants ‘ ‘there must be such Be 
discovery of mineral as gives reasonable evidence of the fact either oo 
. that.there is a vein or lode: carrying ‘the precious mineral, or if it bet fe 
claimed as placer ground” that it is valuable for such mining.” The 


 Janguage quoted from said decision was cited j in United States : v. Me- 


: ~Cutchen - et al. (288° Fed. BU, 590), and ‘was there construed ash 
a “having: reference to the e deposit actually discovered on the claim. ty. oy 
3 was said: a eee ‘ , 5 | | 


"Adopting ‘the , conclusion ‘thus. ahngineed (here is. , nothing | in 1 the « case . at Be eae: 


: tending to show. that, the quantity of gas actually encountered had at the time 


of its discovery, - or ‘at any ‘period up. to the: time of this’ trial any appreciable ake 
‘commercial value, or. ‘that its presence: in the: and,’ in: the quantity. in:-which-it °° © 


was. found, served. to impress upon. the. Jand. any value at all. In the: absence: - 


of such showing, in the face of this decision, i. do not see how. defendants’ On: is kh 


| ot tentions can 1 be. accepted. 


| aa ~~ "DECISIONS RELATING TO THE. PUBLIC LANDS. von, 


- To the s same » effect tao | is the earlier deaona in Bay'a v. Oklahoma : : 
Southern Gas, Oil and } Mining ia a 3 Pac., 2B 7 wherein the: 


a court, said (p. 940) 2 


. Valuable oil is: found by arilling. or. poring into ‘the interior of. the earth, and ; 


: . - either flows. or is pumped to the surface ; and until some body or. vein. has. been 
nd * discovered ‘from: which: oil: can. be brought to. the’ ‘surface, ‘it can not be: cons 
- sidered: of sufficient importance’ to. “warrant a location. ‘under the. mining laws. oe 


It was there held that a ‘deposit encounter ed in a well drilled to, " : 


“ eS depth of-48 feet from which was taken 13 gallons of oil at one dip | 
ao: with a well bucket did not serve 2 to fulfill the. requirements of a valid = 
a "discovery. | 


“Applying 1 to ne pee case ie panels: cineneed ad, fol- | 


oe lowed i in the three decisions: last cited the correctness of which prin- - 
a ciples. has, so far as the Department i is able to find, never been ques- — : 
tioned by 3 any court in any case involving’ an oil placer mining claim, — 


: except in the above cited case of United States v. Ohio Oil Com- : 


pany, the Department is clearly of opinion that: the facts disclosed — 


_ herein fall: far_ short: of establishing. the existence of a legal . dis- 
covery of miner ‘al, within the limits of the. claim in question. ~The : 


showing herein: presented. fails to satisfactorily establish. that, in 


either of the wells drilled on the claim there was. encountered any. a 
formation: carrying: oil or other mineral in sufficient: quantity to im- — 


> : 7 press the land with any value. on account thereof, while, on the 
Bees | other hand it is conclusively. made to appear that the formations from ~ 
~ | which oil values are expected. to be developed. within. the limits of the . 


| c claim exist many hundred feet below, and are ‘wholly: unconnected , 


* th : with, the formations penetrated 3 in said wells. . 


| Nor can the facts that the land may be geologitally. known to con- - 
_ ‘tain at depths formations and sands which have been proved in other | 
fields to be heavily productive of oil; that the-land has been in effect 

classified by the Geological Survey as ‘valuable on account of petro- 


- leum deposits; or that above the. supposed oil bearing formations © 


| there: exists within the limits of the claim. gas deposits for which-at 


the present, time there 3 is no. available market, and which, on. ‘account 


of the excessive pressure thereof, ean. not: be. successfully . drilled - 


| ae - . through in order to reach. the supposed oil. bearing formations 
sought, be accepted by the Department. as the. equivalent of a. dis- 


covery as urged in the appeal, for, by section 2320, Revised Statutes, e 


‘ it is ‘expressly declared, with respect to. lode mining claims, that “no 
location of a mining claii shall be made until the discovery of the — 


-vein or lode. within: on limits of the claim located,” and by section — 


., 9329, that claims usually called. placers shall be subject to entry and | 
8 ‘patent: only | at. under like circumstances and conditions, and. upon — | 
- similar proceedings, # as are provided for vein or lode claims.” 2 a oe 
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For ihe reasons s herein stated the judgment o of the Commissioner a a 


7 affirmed. 


OREGON BASIN ‘om AND Gas COMPANY oN RENEARING). 
| Decided Feburary 4 1984, | 


‘MINiNe Cuarm—Om, AND. Gas Lanps. 


To support a mining location, the discovery. upon which: the > validity: of the: Ph 
Ge location is based. must be of the. particular deposit actually ‘discovered ee 
within the limits of the claim for ‘the reasonable Drosnect oF the: develop- a 


“ture, of time and money. 


i. Minixe Cramm—On, AND “Gas ‘Lanps—Hvipexes—Parenn, i 


“The fact: ‘that. developments outside of a mining location, or. ‘that geological. a 
deductions indicate the existence within the limits of the claim, but unex- 


eo posed: therein, of. deposits wholly: unconnected with the deposit actually ex- — es oa" 


= posed. or: discovered, ‘sufficient to. warrant expenditures. in. the. development 
OF: the claim, . does not’ constitute | a valid woes of mineral upon. which SS 


to predicate a right. to a patent. | Ze 


- Counr. “AND: ‘DEPARTMENTAL, ‘Ducrstons Avpiim—DeparrMentar, ‘Decision Dis: aes 


“TINGUISHED. 


“Cases of. ‘Shoshone: Mining Conipany + v. . Rutter (ST Fed., mere Nevada gia ra 


~ Oil. -Company.. ve Home Oil. Company. (98. Fed., 673), Granlick ef ale VD. - 


S _ Johnston. et al. (218 Pae., 98), Chrisman ». ‘Miller’ (197 U. S., 3138), Donnelly . 
-.° ‘»y, United States (228, U.S, 248), and. Jefferson: -Montana Copper Mines = 
' Company (41.L. D., 820), eee and: applied ‘case of Castle : 0, Womble (19 . 


cs D, 455) 5 distinguished. 


| Fr INNEY, , First Assistant Re. ye 


This i is.a motion for rehearing filed aon ihe see Basin. Oil a o> 
: Gas Company i in the matter of its application 018740 for patent tothe 


Wilson No. 8.cil-placer mining claim embracing lots 1, 2, and 3, Sec. 


5, T. 50.N., RB. 100° W.,.6th P. M., Lander land district, Wyoming, 


Se iherin: the, Department by. decision: of October 12,-1993 (50 L. D.,. — 


| O44), affirmed the-decision of the Commissioner of the General. Tend ‘ | 
- Office of May 1, 1923, holding | said. application for rejection on the. 


_ ground tliat a id discovery of mineral had not. been: made within aa 


: ae limits: of: said claim. 


Tne connection with the motion. a supplemental: showing ae ian hk 
submitted on behalf of the. applicant company. and in support of the... 
~motion elaborate: and. able: argument, both orally and by. brief, has. ake ae 
been presented to the Welder fogether with | aoa in. 208 eas © 


. position thereto. by: an intervener. 


» > This urged ji in the motion that lia Department erred i in » announcing. ie ne : 
in the decision: complained of.a rule: wholly out of harmony: With 3: 
| that. laid down In the case. > of. Castle: Ws. Womble ae Le D., BOD ae ee 
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oe = the faith: of hich: it: is: ee the: appligant. souined: title to oe | 
claim here involved, and in giving. a retroactive effect to what is — 


. alleged to be a new rule, which, it is claimed “ would have the effect 
~ of denying applicant’s title, hich: was good when acquired, under — 
‘the law as previously announced by the Department and by the | 
- courts, and which prior rule constituted a wen? eee rule of i 


2 . property.” 


_ The Castle v Womble aie referred to is hace . 


gy Se where ‘minerals have been found and the. evidence - is ; of ‘such - a. ‘chat - 
acter: that a ‘person of ordinary prudence . would ‘he justified in the further, @CX-. 


 penditure: of his. labor: and. means, with a reasonable prospect. of. success, in : ; 


developing a valuable mine, the requirements of the statute have. been, met. 


«Tt is argued i in the brief filed in: support of the motion. that ee a 
: the said rule, good faith being present, but, two essential factors are — 
-comprehended—(1) the finding of mineral, and (2) evidence that — 


- a person of ordinary prudence would: be:. justified in further. eX- 7 


penditure of labor and means with a. prospect of success ‘in develop- 


ing a valuable mine, and that the evidence. contemplated would in- 


_ clude all surrounding, related and material facts not. only of what “ 
- had been found on the claim but on surrounding tracts ‘either : by 


- actual-operation or by geological examination. It is submitted that 
with respect to the claim here in question: these requirements have . 
been fulfilled; that: it is shown (1) that the land 4 in question is min- 


eral in character ; (2) that it was located in. entire good. faith under > 


the placer mining laws of. the United States. and at a time when. it: 
was legally subject. to such location; (3) that the. location. was fol- ~~ 


| lowed. by acts of development. such as would naturally be expected | 


of a locator of an oil or gas claim; (4) that continuous possession | 


has been maintained of said claim from’1912 to the. present, time; | 
_ (5) that a well was promptly commenced on the claim and was con- ~ 
- tinued - until the owners were satisfied -of ‘the existence within. the: 
limits of the claim of such deposits of oil or gas, or both, as would: 


2 justify further expenditure of labor and means ‘in the reasonable ex- — 


pectation of developing the claim ‘into a source of commercial ‘pro- ce 
duction; (6) that the claim constitutes a part of a group of oil placer 
mining ane held in common ownership ; (7) that: the showing Sse- . 


: cured in the well-drilled on the claim in question, and on other . 


oi claims of the consolidated group, was such as clearly induced the _ 


“owners: to expend a large amount of money, to wit, $200, 000, up to’ - 
1991, in the development of the group; and, (8) that adjoining the 
se claim in question is a ‘placer of the’ same group held in ‘common 

| "ownership, which has been pene py the Government: as a means = 


placer: ‘claim. 
In the decision iomapisined of the Departinent: found that ihe’ ae be 


a me ing submitted i by. the. applicant ‘failed to establish that i in ‘the well: : 
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. drilled v upon ‘the claim. es was + aficountared: any téraation egikeg. ow 
oll or other mineral in. quantity sufficient. to. impress’ the land. with ee 0 
any. value on account thereof, while it appeared. that. the only forma- oS 
“tions. from which: workable oil or gas. deposits. were expected. to be a 


_ developed. within’ the limits of the claim were those that lie many . 


~ feet below and wholly’ unconnected ‘with any formation penetrated: by. oe 


said well, such underlying formations, if included within the limits of . 


the claim, being exposed only at places outside. thereof. Tt was held — 7 % 
that the Theager. showing of oil found in the said well at a depth of = 
495 feet, in'a stratum of sand wholly. separate and. distinct from the - 


underlying formations in which workable oil deposits are. expected : 
to be. developed. within. the limits. ‘of. the laim and in the vicinity - | 


thereof did not: constitute a valid. discovery. and hence afforded no ae — 
legal basis for entry and patent. on the’ application. A careful con- >: - 


‘sideration of the. supplemental showing presented i In connection with © 
the motion affords nothing that.tends to place the claim in any more. 
| favorable light than that. originally relied upon by the applicant. . 
~~ The Department is aware of no decision wherein, citing the rule 
announced in Castle v. Womble, it has, ever taken into consideration 
the proven presence within the limits of a mining claim of deposits 
not actually and physically exposed therein as a ground for sustain- 
ing the sufficiency of an asserted discovery based upon the exposure 
within the limits of the claim of a deposit that did not warrant or 
justify the expenditure of time and money with a reasonable prospect. 
of success in the development of a ‘valuable mine on the particular. 
deposit so exposed. On the contrary the Department i in its decision 
- of September 5, 1912, in J eflerson-Montana oe Mines. Company. 
(41 L. D., 320), said’: A, : 


“After a careful consideration of the statute ‘abd the decisions ther eunder, it 
is: apparent that. the following elements are necessary to constitute a valid dis- 
covery upon: a lode mining: claim: 
~ 4. There must be a:vein or lode of quartz o or ates rock in place; . 
_ 2. The quarts ¢ or-other rock in place must carry gold or some other valuable 

mineral deposit 5 | 
8B. The two pr eceding elements, when taken together, ‘must he such as: to 
: warrant a prudent man in the omeaaiate of ‘his time and money in the effor 
to develop a‘valuable’mine. | 


It is ‘clear: that: many factors. may enter. ‘into they thira Seven ‘The size of 

; the: vein, as far as disclosed, the quality and quantity of mineral a carr ies, tts. _" 

pr oximity: to. working mines: and Tocation in an established mining district,.the .— 
geological | conditions, the fact’ ‘that similar. veins ‘in. the. particular locality. . ste 

- have been ‘explored with. success, and. other like ‘facts, would ‘all be considered — oe oo 
by a prudent man in determining whether: the vein or. lode he | has discover os es: 7 


‘ warrants: a further’ expenditure - or not. » [Ttalies: supplied.]- 


| In that: decision the Department. quoted, with significant i apinaide ae te : 
as indicated by oe which, were » supplied by the ee bee ne 
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a following from. Shoshone Mining Company 2 v. | Rutter et. a. Ler 
. Fed:, 801): en. 


oh ke & The seams, ‘containing ‘mineral- -bearing earth ‘and rock, “which eed 
ee discovered before the Iocation was made, were similar ‘in’ “their character’ to the 
_ Seams or veins of mineral matter that had “induced other miners to: locate’ * 


‘claims in. the samé district, which by continued developments. thereon had re- 
sulted in establishing the fact that the seams, as depth. Wos obtained thereon, — 
< were found to Ue: a part of. a well defined lode or vein ita ore’ of great an 
value. 7 | . 
If any. ‘doubt. ever Sed. as to ‘the, meaning. of ‘the ‘Cast’ v. i 
Womble rule, that doubt was removed by the. decision in Jefferson- : 
Montana Copper Mines Company which specifically points: out that ~ 
the particular deposit actually discovered within the limits of a min- 
ing claim is the one for the reasonable prospect of the development = 
—_ of which into a valuable mine the further expenditure of time and. 
money must be shown to have been warranted by the evidence. The. - 
tule thus announced is clearly i in accord with the decision of the - 
- Supreme Court in Chrisman v. Miller (197 U.5S., ae ” wherein oS : 


| “court held that to support a mining location— 


| . andl 4 found that— 


ge _there must be such a discovery of mineral as gives. reasonable eviden — 
of the. fact. that either there is a vein or lode carrying the precious. miner al, =. 
or if it is claimed as placer ground, that it is valuable for such wining. nee 


+e There. was Bol ‘enough: in ‘what he (Barieau, the: defendant's: ‘chief. ; 


_ bess): claims. to have seen to. have. justified a. prudent person in the expendi: 


ture of money. and labor in exploration for petroleum. {I talics supplied.] 


~ And, again, in Donnelly. v. United States. (228. ue s, 248), the 
cour ‘after briefly setting forth the provisions of the ce mining ~ 


laws, declared that one of the prime requisites for the acquirement | 


of patent thereunder was.“ the discovery of a valuable mineral de-_ 


in posit within the limits of the claim,” citing..in- support. of ‘that. 


proposition the said case of Chrisman v. Miller. Under the de- 
cisions cited, therefore, it would seem to be wholly immaterial that — 


—s there should be shown by developments outside the claim, or by 


geological deductions, the existence within the limits. of the claim, 7 
but unexposed therein, of deposits wholly unconnected with the de-. 
posit actually exposed or discovered that. wou ‘warrant such: ex~ 
- Pendittires upon the claim, 2 4 aoe ae 
The applicant, however, seeks to. have a closed ee saiictte 
shown to be productive of oil or gas regarded as analogous to a 


hae mineral. bearing vein or lode,.and to have applied: to physical @x~ 

 -posures of mineral, irrespective of actual value; within such a struc-- 
ture, the same. ale regarding the sufficiency. thereof as a legal dis- - 
' covery as that applied to mineral exposures. on veins or lodes. In, 


; that connection attention is directed to the decision 1 in Nevada Sierra - 


ao 58 | Fed, 106, 120, An. speaking. of, vein. and lode. claims : 


ns follows: ee 
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- oi. Co. w. Home. oi 6. (08 Fed + AB), wherein the, court, fat : — Ss 





: _ Page. 6 67 6, Said: 





eae Cee AS was. ‘well’ said: by: Judes: “Hawley i in Book: D | Mining 06. ©, ce ee 





a a “When. the. locator finds. rock in place ‘containing ‘mineral, he “has. peti 

nl Bl, Aiscovery, within the’ meaning of ‘the’ statute, whether the rock | ‘or. ‘earth’ ‘ig 
rich’ or. ‘poor, “whether it ‘assays: high’ or low:" “Tt is. the: finding of: the: mineral: ini: : : 
the? rock in: ‘place, as: distinguished ' from: float’ rock; that ‘constitutes: the: dis- ft. 


a covery;: and ‘warrants the prospector ‘in. making“a location .of.a- mining. claim. aa : 
‘So, in respect to placer. claims; if a competent’ locator actually: finds’ ‘upon, if 


“‘unappropriated public land. petroleum, or. other mineral. in or apon: the ground, ee 
and: so situated’ as ‘to: constitute’ a part of it, it is a siifficient : ‘discovery,’ within. 


the’ medning “Of. the: ‘statute; ‘to! justify ‘a’ location: under: the law;''without- waits 


ee ing ‘to’: ‘aseertain: by exploration: ‘whether: ‘the: ‘eround) contains ; the. smjiner al: n:: ee 


= “sufficient quantities..to. pay. 


2 as urged. that by: analogy ‘and: ee eapetnde of The: eam cil 
ne geological occurrences. of. oil: ‘and: gas, the: ‘identical : principle, may, . eee) 
with’ referencé, to oil and eas betring lands, be. > ropsonahly, stated : a ae ae 





“When the ‘placer’ locator has “discoverdd. a: “closed: geological’ siructur e,. ee ‘, 


te "beanie the. mineral. (oil. or: gas), he. has, made, 2: discovery, within. the meaning ea 


-.- of, the, statute, “without waiting to. ascertain. by, ‘exploration | whether ee - 


_ ground contains the mineral in. sufficient quantities to pay.’ 2 


And it is ‘further. urged that a. recognition of ‘that principle mast Po. 
lead. to. the adoption ofa. rile substantially, as follows: a 
| _ Where: it ‘appears that an oil.or gas ‘placer claim has een located in fide a 


- faith, upon a- structure. ‘geologically. known 't0:-be-oil or’. ‘gas-bearing, or to. 
> be. favorable to. the existence of oil or. gas therein, and where: it further appears or eee 
ts that. either oil or gas has been ‘actually found upon the claim; in such. quantities, 9 
- of such quality, and in such: ‘manter’ of ‘occurrence | as to justify: ‘a reasonably: ei a0 
“prudent. . man in further. expenditure. of means in developing or: exploring: the. oleate 
> elaim,: with. reasonable expectation. of disclosing commercially valuable | and: - ewe 


| productive deposits’ ‘Of: these’ minerals, at: ‘greater. “depth, ‘such discovery, ‘coupled 
with such. favorable surrounding. conditions, is, sufficient. upon which to base — ae : 
a valid location : under the placer mining” “laws, ‘and is sufficient. to entitle the - as 
owner to a patent,. upon cothplianee with, the. additional requirements ¢ of. those. gas 


. laws. 
The Departinent, however, ‘finds: no: ‘Substantial authority for the 7 
} application of any ‘such rule: ‘On-the contrary the same’ would seem 
to beout: of harmony with the entire theory. of the law respecting olf 
placer, mining locations as repeatedly announced by the courts. 
. For the reasons stated the Department i is: ‘clearly of: opinion that 
ai the showing ‘made with: Tespect’ to’ the: clatie: Ease i i question 19: not 
cae affected ‘by the: Castle" Os ‘Womble rule. eC Bee Chavos 


.. “The ‘applicant company 'séeks” to “establish the: simildnity’ het weet ees 
ee the facts disclosed in‘ the present’ c case and those: recited‘in-the'Dudley 


: Oi Company’ g* “détision’ explained in: ‘the décision here” ‘eouiplained” 


‘ ei y with the: os horerer of: gaa for: ae revrmineral-—-oil—in- eae 
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ee. volved i in the Dudley Oil Company case. No gas, however, i is meer ae 
“to have been encountered in the well sunk on the claim here in ques- 
‘tion and the Department is not persuaded that the showings of gas 
- that are alleged to have occurred in’ wells sunk on other claims in« 


that. vicinity at.a geologic horizon above the. bottom’ of the: well = E 


— on the claim 1 in ‘question, are. entitled. to be regar ded. as establishing: 2 


aS 4 ; The ‘Dudley Oil Company decision, therefore, has no o application to 
a - the present case. — 


The motion. ‘also. alleges: that the Department. pee in. refs. fo": e 


2 ie the decision of the: United. States. District Court. for. the dis. 
fe _triet of Wyoming in United States a. Ohio Oil Co.’ (240 Fed., 996)e 5 


The. Department i is not only not persuaded by anything urged ins — 


ae eke motion or in. the accompanying brief that it did'so err; but-is. 
ot a convinced that its action’in that respect, finds support: in ‘the: recent. 
--" decision of the Supreme Court of Wyoming in Granlick ef alo. 
a Johnston. et al. (218. Pac., ps See also United States - Ve Donnelly, ae 


ot, a , : * supra. 


“Open: areal olididetation” of the iotion: as a lil including ee : 


oo ene not. herein specifically - discussed, ‘the Department: sees no. . 
he oe reason to. disturb. the decision complained of. eee same is accord - 
me ae ingly adhered to: and the motion denied. _ : ee 





OREGON: BASIN OIL AND GAS COMPANY. 


Petition. tor the exercise of supervisory anihonity 4 denied by. 1 Fist i : 


2 = Assistant —. Pinney, A eae 21, 1924, 


eee "Roum 4 AND > Recrrver, os 





ROW INDIAN LANDS—EXTENSION OF. TIME. FOR PAYMENTS., 
a _Inerevctions. i A es 
* [Cireuiar No. 910.) 


~Deranrmens OF THE. e INTERIOR, — [oe oe 
Generau. Lanp. ae Fs as 7 
| Washington, dD. C., Aa es, WE 5 18h. 


re _ Brutanes; Monvaiit ; oe 
THe ‘President's. proclamation: ened Decnber 48, i903; provid: 


oe at : ‘ing for. further extensions of time for payment by. purchasers and . 
ie entrymen: under the President’s proclamation of September 28, 1914 
» 7s -(88-Stat., 2029), : and April 6, 1917 (40 Stat., 1658), of lands in the, x 
a ae ees portion of the Crow Tndian Reservation, Montana, directs— 
ee 2 . That any purchaser: or entryman of. lands within. said former. reservation 0: f 

Moree is | nails « to pay the pee money. due under his purehae or, entry, ae : 
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. under. the soatil proclamation of; September 28, ioi4; OF : the. said qrodlamation: of : et 





April, 6, 1917,. upon. filing -in- ‘the-local. Jand office an, affidavit. corroborated. by, OF a 2 eo | 


two persons. setting. out his inability, to make the required payment: and. the” ee 
--- peagons’: ‘therefor shall’ ‘be ‘gratited: ‘an’ extension of time ‘until the 1924 anni- 
: ” -versary! of: the ‘daté of his entry’ OF ‘purchase: ‘upon ‘the payment’ ‘to: ‘the ‘receiver PS aso 
: Of! ‘the: district: land: office: of: interest ‘at: -the rate‘of: five: per ‘cent? per: ‘annum: jonny o ee 
_. the ‘amounts. extended: from. the. maturities, ‘thereof: to. the: expiration of: the: wa 
periods, of. extension;.. ‘The; district: Jand. office, will promptly. notify,,all pur 
7 - chasers. and entrymén. ‘entitled to ‘the. extension of the. manner. in, which’ it may” ae 
be ‘obtained. aif. “the: affidavit: is. ‘not ‘filed. ‘and. the ‘interest’ paid, within thirty” Pas ot 
oS days. from! ‘receipt’ Of: Motide’ or: Gf: ‘within’ such: ‘time ‘the: amounts’ in’ arrears ‘are. se - : 

pot paid: in; full;-the ‘purchases or-entries for:whichthe:amounts'are due will) 9» 


ie be. reported. by. the district land office to ‘the: ‘General Land Office: ‘for: caneelas: : Loe 
os tion. ; Negenes wi 2 ent ae i " te: ae dan Seen 


‘Pursuant, to. the said. proclamation the following regilatons are ae 
Be prescribed: ed oe: 
“ 1-Phe: oe proclamation of ‘Septanibar: 28; 1914, provided: that ia 
one-third of the. price. of the land must be paid when the entry or 
purchase is made, . In the case of. a, purchase the balance, of the price. 
must ‘be’ paid i in ‘two, equal payments, one year. ‘and. two. years ‘there- 
‘after, and in the case ‘of an entry in two equal payments three years. 
- and four years. thereafter unless: paid’ sooner. The said proclamation : 
of April 6, 1917, provides that one-fifth. of the purchase price must - 
be paid on the day. following the sale and. that the balance must. ‘be 
paid in four’ ‘equal’ annual installments 1 in 1, 2, 3, and 4. years. after 
the date of sale’ unless: paid sooner... The President? s proclamation 
of May 5, 1920 (41 ‘Stati, 1793), allowed an extension of time until, ~ 
the 1921 anniversaries of the dates" of the purchases and ‘entries - | 
made. tinder. the provisions. of the two. previous, proclamations.. - By a 
the President’s proclamations of. August Tt, “1921: (42 Stat., 2246) rae ae 
and July 10, 1929 (42 Stat., 2281), further ‘extensions of time were 


os allowed: until:the:1993-anniversaries: of the: ‘dates’ of such | ‘piirchases ae 


OSes 


and éntries: ° “Under: the. ‘present: ‘ptodlamation an. extension. of time — o 


Or the’ 1994: anniversaries, of. said, purchases. and entries: BY, be. iy 2 | 
, cured. under. the conditions, specified. therein... ae . 
Qs, Within ‘thirty, days. from: receipt’ of: Sotite to" le: given- by you. 





“immediately. ae jceamoganion’ et epee whose pastes are in’ nda a ee ee 






. oa fa inability | to: a SO. gear the: reasons. therefor, “aecnapeadad. Aes an- 


“terest: at the rate. of; ‘five. ‘per gents per: annum: Oe: ‘the, amounts: for: a we ‘ 


| Which ; an. extension is sought. oo ay 

8, The time ‘for : any payment an not be, extended to, a date beyond. 
S “the 1994 anniversary... ; 
4. Proof, may. be ‘submitted at. any tame ‘belore such anniversary‘ 
eee the requirements. of the pate as to. 0 payments: are: @ complied 


ai vote Se en tba: aes aria crkute ee ay : : 
ie hs : te + sly 5 : B 
A eee Mire ame ero er rk Be tate ek as, 8 





~ States of. all coal and other. minerals in. the: Jand,. together, with. the, Tight: fOr: 








aaa : " pecistons ‘RELATING TO TRE PUBLIO’ LANDS." 2 ba brat . 


“Be No extension’ will be allowed’ winless the affidavit: aid iatetast’ ‘as’ ae 


Hime ane ite Bers 


. herein required | are transmitted to your ‘Office within the time allowed, 


 withtits requirements ‘as ‘herein’ éxplained,' and’ that'in the event of : 


ue tries in. ae no. action has. been: taken ‘transmitting evidence: of ae 


| { Service: of notice. — A LeU TAS RE od quite Sica aera 


a ee : _Wanzaat Srey; = 

“Approveds,, peghlad (a6 saan ee 4 7O ommissioner.’ ‘hs 
iE. a . Foon, co ee a a oe ast itesdatey 

eK iish Assistant  Seortary. eerets oe Pave anh fi 


oe. Lae 2 we | o eat 
¢ ee ste sg : a je 4 .% 
eed eye PP. ee Pag Dees 


eae ae 
ret : f 
: : t 


eal tag 3 


"REDUCTION OF. ‘AREA OF CULTIVATION PARAGRAPH ca 8, 
CIRCULAR NO. 541, AMENDED. 


‘ ns. eae ae TIBET - te oe see nas ron 


“4 br: ae L : ee | [Cireular No: (912.1 oa: a a oe cs. = ie. 7 

ee eee _ Derarncwr OF THE a hers | ith ¥ 

es ee ee Genzran Lanp ‘Ornon, ie. 
| Sees | Washington, D. Ons February 1 190 7 

-Recrsris | AND RECEIVERS, | a, ee en ee ee 
' Untrep Srares Lann Oreces ea re a - a 

“At the end of paragraph oF (P), 8 of. Cireular No. Ba (481 Li. Dy 88, | 


| - 398), the: following | 1s added: ite ge ee soa 


Nor. will. a reduction. -in. the, area: of. Galdyeuea, ‘pased: on; the ‘ohysigal: Con", 
“ditions of the: -land,..be permitted if, at the date.of.the’application to. enter,. the: 
i land was designated ‘and subject. to entry, under. the stock-raising, act. In. such | . 
; cases, “the ‘homesteader should’ ‘file application. for change. ‘of the character of the. 2 
-entry to one ‘under the stock-raising ‘act, ‘showing therein the’ nonadaptability | ie 
of the land :for-cultivation ;:‘that ‘the ‘land ‘doesnot. contain: any. ‘water’ holes, | 


or other body of water: needed! or used by :the public: for. watering: purposes;:and') 


. his: consent to, the. entry. being, made. subject , to. the, reservation, to: the :United? — 


ee __ prospect for ‘mine, and ‘remove’ the. same. ~The: application, of, ‘the. entryman » a 


2, Jand should: be cotrobsrated by ‘the ‘affidavits ot two" ‘witnesses’: ‘rand 


pe oe _witat ae to the United States. | 


Reta 





Give the widest: publicity to the above cea that may | be sin ee : 


tae eles ' apt ee eget "ni Sine fet 
° . rn oes 
tote oe wea Bee 





He i O: Pity; ' : a au cal oni day dep 
_ Pirst Assisiont A Seoreary, 








° “You will forward | ‘copies of these instructions to. all purchasers. and aa 
ee ‘entrymen, who. are .affected, thereby, advising. each. of them: that:in a 
4 order. to secure: the. benefits of: this: proclamation: they. must: comply. pigs 


: . failure’ to take such’ diction’ within the time allowed, ‘the. “purchase « or. ‘ : 
ae entry, will be. repented for. cancellation and forfeiture ‘of Payments ee 


at. 


a ; ‘PETROLEUM AND NAVAL , RESERVES--STOCK: RAISING “AND cea 
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Be ener OF NATIONAL FORESTS—DESCRIPTION OF aa yen 





es heal -EXCHANGED—CIRCULAR NO. sea! AMENDED. 


Ce re “Insravorios, one 





aS . a a | [Oireullar No. 918.) 





\ Dreams 03 OF THE re INTERIOR, «.. 
| "GENERAL, Lanp, ‘OFTICE, 
“Washington dD. On February; 1, 18 





efagvysre 3 geen? 
ae i 


= | Reorsrms, AND: , REcErvers, slave veiisdi ea 
2, Unrrep, States Lane, One. oe 








er provi ides : 3 


i ay 4 - 


S ey ‘The jena’ mitist be apadtiealy: ‘described: according’ to! ‘Govertinent: soos es 
and nothing. less than a legal. subdivision may. be. surrendered Or Selected, ; au 


: e is hereby amonded to read. as follows: aie 


= “The land ‘must be specifically described. according to Government subdivisions - oo 
ea and, as a rule, nothing-less than a legal subdivision_may. be« surrendered Oe 
_. geleeted. An exception. to this rule. may be made only. where in. the opinion of 

~~ the Secretary of Agriculture and. the ‘Secretary of the Interior. such (gteeption "©: eo 


- : would be advantageous to the Government. 





_ Approred: | 
«Hnser ees cies tae ds 
— Secretary of thé Inierion, 
| Heyy C. -WALLACE,; | 








“HOMESTEAD ENTRIES. | 


Iyerevorions. ss hee, J 7 1k © ) LS 
“[etveuta No. 918.1 | 








Dupantacenr OF THE j Twiotiron, 
cpp clas a Ga weRanLAnp. pele 
oe ie ee | Washington, D. By Rebuy €, 90h. 
ve ‘Recrsrans 4 AND: s Raoknvana,?! Se ? Phin Shine 

- ~Untrep Srares LAND’ Onricaa yells. nepal kad ney 





. ie appears that many local: officers have ‘allowed: applications: — ao 
x amake, entry under the stock-raising homestead: act. for land within’ .- _ 








= i. : That, part. of paragraph. 2 -of the: ‘regulations dantaiied: | in. cs joint me aoe 
: / Cireular No, 863,approved: October 28,.1922:.(49, Li _D.,.865), forthe 
e :adinjnistration, be the.’ act. of. March, 20, 1992 ames 405), which: oo 


+ CFE rae Pa hg & Was, Spry) oS = ee 
ee a Commissioner. ees 


ede of Agriouture. Ss ae ae PE eee ee & Rae a 








aa ‘the limits of f petroleum reserves. As said:.act'is: limited: by. its. sterms oe 
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tos “ ‘iunapproariated: oe public; lend” a. ou will: ial subject 
“2, to the right’: -of appeal; :all: applications: to: make: ‘entry under said © 

Ns act for land within the limits of petroleum reserves, even though the 

~dand - may: be designated « as sof the ghatabter contemplated by the said = 
= act. a 
oe As to oe ae entries plictiotors alowed: for lend. within: the ; 

- limits of petroleum ‘reserves, ‘you will, on the submission of satisfac- - 
tory” final proof;. forward: all ‘Papers | to > this office, without the issu- = 
ance of final certificate. : ao 
> Applications to make sie aadee section 2089, SRavised: : Sebtutie, i 

- or under the enlarged- -homestead: act: for unappropriated : land within | ; 
es petroleum: reserves may be: allowed if made subject to the ‘provisions: a 
and: reservations of the act: of July: ‘17,1914 (38 Stat. 509); as to oil — 
_ jand: gas,’ “provided: the land-is not ‘ilo’ within’ the limits: a is ‘geo 
a vogta structure of a producing oil or gas field, be 
lands: within, naval x reserves, are not subject t to, any form of appro. : 


the Sune coe 





as 


ptiation, : AALS, etek 
be oe Wanna Sean, ae 
. - . oo jee “First “Assistant # Seoretart, op pain a e cs . te 








" Mintne ae Taare 1s—Fonrmrroxs—Om AND" Gas Lanis— Ware ay 
= _ DRAWAL—PUBLIC Lanp. ee i Nee Saas he Raat Shae 
The provision in ‘section | 2304 “Revised Statiitess’ ‘dedlarthg: that | 1 mining a 
claim” upon which: the required: annual , ‘assessment. swork’. has not - been ee 
POS “performed: shall be subject ‘to relocation ‘ ‘in ‘the. same manner as: AL: no i : 
ty - loeation of - the same. had ever been made, . impresses ‘the land in'a - 
ie oe ; defaulted. claim; with the, status: of;public land: which, as’ jong" as it: remains - 
— in. that state, may. be withdrawn by. the. Government. | | - 


fo Decided February 2, 1924. 


ik withdrawal ‘under the. act’ of Ti une 35, 1910, is, in. its’ nature, a. ee. i 
- withdrawal which, although. not attaching to land that at date of with- — 
drawal . ‘was. within a valid existing. claim, attaches: immediately upon» : 


7 default of, the. claimant thereafter, . | 

| iE ; : om AND: Gas: Lanps-—MInine: CLarw—La sn—Arrricsmion—Pxactice,. 
¥ I " oe oa: ‘pending ‘application’ for patent" ‘ander the. placer: mining laws of ofl and 
| “gas lands. should be denied and finally asposed! ‘of ‘before: the! lands ' are. 
_ offered. for lease. under competitive, bidding. .. Cee ee, 2, 2a 


ps 

i Wrriprswal—MINING Cramm—Om, AND Gas ‘Lanps—-Fosrerrone, 
f 

2 

i 

Hf 


2% Dursnieniran Decrstows: Crrep : AND: sAbroanp. 1 - WEE Ca ea cee ie 
| co “Gases: of: ‘Navajo ‘Indian’ ‘Reservation’ ‘(80 Le Ds 15), and’ E, G. ‘iitmigy" a 
a te eA D., ties cited: and: applied... Broan seaee, rere e Path dad FG SHiRee Gp 
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Sere First Aststane Seoretary + 


— The: Interstate Oil: Corporation, epplioant: fon a: neu al pata 
ae for: the ‘Turkey placer claim embracing lot 2, Sec. 18,.T. 11°N, RB. 


ie “98. W.,; S. BM M., Los Angeles; California, | iad district, has’ appealed ee 


= from * the: decision: ‘of the Commissioner of ‘the General: Land ‘Office, _ AP 


oe dated. November 23, 1923, lee Tojected: its: mineral application - ie 


- rho. the described claim. 


The: appellant claims. a sight to a potent! as 5 the, trhiisfatees by . 


=  pheane: conveyances, of the Turkey placer mining claim, which was 


located on J: anuary 5, 1898, a. discovery of petroleum: on that data a 
being” alleged. It appears. that some oil was produced ‘and that = 
-/ annial assessment work was performed upon the claim’from.1900 
to: 1906; ‘In June, 1905, the claim was sold to the State of California ee 
. for taxes due the preceding year. On August 4; 1920, the. claim << 
- -was-sold by the. State to one E. B: Miller, whi: on “December: So es 
ee -1920,. transferred ‘said. claim to: the Interstate Oil ‘Company, which. os 
= corporation, on January 24; 1922, assigned said claim to this appel- a 
--Jant.. A: total expenditure of. about: “$80,000 by. its predecessors - 1 
claimed by the appellant, who claims that four wells were drilled 
and production. obtained: between 1902 and 1904, and that all of'said) 
wells: were. pumped. continuously thereafter for a period of “three 


i. “Or four ‘years,” but’ were- ‘then discontinued as f unprofitable; ‘owing oe — 
. “to: market conditions. ~ — 
The tract, involved was “jnieluded in. tempony: ‘petroleum Witli: Peete oe 


= : diewal No.5; made on September 27, 1909, and later in ‘Petroleum — - “h 
“Reserve No. 2, created by the order ot the President on July 2,1910.° 


e . On August: TF 1920, a definition of the known geologic structure-of = 


- the: produging ‘Sunset: oil field’ was made by the Director of. the — 
. “Geological Survey, in accordance with the leasing act of Februaty 25, 


1980 (41 Stat., 437), which showed this claim to be within. said field. fore 


On ‘Nocanber 8, 1921, Frank oO. Chittenden applied to: have this: - - . 


ti oe offered for. Jeske? pursuant to section 17 of the leasing act of = 
f i ‘February! 25, 1920, supra. Action was deferred upon this application ae 
until an investigation had disclosed that there were'no adjacent lands’. 
‘available to be offered for lease with this tract, all said lands being 
‘ ‘patented. ‘The desirability of. early leasing was also made apparent. 
by the: production from wells on near-by. land. ‘which threatened. aa ess 


~ 7 diminish or exhaust the deposits underlying the land ‘in: question: - ae 
On April-7, 1923, the Department approved a recommendation by er 


oo : ‘the’ Commissioner. that: said tract be offered for lease under the: act ce 
of February 25, 1920; and due publication, of notice thereof was oo 


Thad, said. sale icing: set: ‘for June 7: 1928. 


On Ju une 5, 1928, the appellant company: filed ite application oe 


a upon Being 3 advised iE eaereer by. telegram 1 fron the local officers, at — 


a wre ce cr aan. : . : : 
oa 2 Sateen sre he Se teh " 
Tea Ree ieee oie ae : 
: 


Ei Latene 
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ee “porta that: the sale proceed. — “The: ee was’ aa alder as: scheduled, a 
EAs Faas and. Chittenden. was found :to be the. highest bidder; offering : Bi. bonis 
a. s of. $4000, and. making acash payment. of.$200.. . a ot 


Chittenden filed, a protest. against: the. faecal ‘application’ onl id Ting 


| ee eee 


: | : O 1923, In which he charged, that. the. claim was: abandoned. ae ‘to : - 
ae its. ‘acquisition by; the: appellant, . ne oF 
In his decision of November 93, 1923, the Commissioner held that 


ae Sealed ‘by. law ey aad oon up. to: fhe: ‘date: of: the. ie 
drawal of ‘September. 27, 1909, and had been. continued up to 0 the time - | 
= when. application. for patent was filed;, 0... Se, 
pe a “This, view is. opposed. in this appeal, the. peer dlakning: “that. 2 
sate ee any. ‘failure. to: perform the annual assessment. work. preser ibed: by: fhe” 
- mining: laws which. may have occurred .is a matter. which: may not — 
ee ee properly. concern the Government, being. requir ed only.asa,bar.to 
+ -telecation. of. the claim by adverse. parties. and sinsists.that,. _as. it has | : 
<i shown. an: expenditure of more than. $600:for. the. benefit: of the- claim, 
oo tus. entitled to-a: mineral patent, Citation of. numerous. s authorities S 
oo gis: made in’support of this view, aes 


Its claim. that the cere ee ‘seation: 9304, “Revised: Statutes a 


a ee fey Say St 


ae oe ‘that annual. agsessment work be performed, is ‘designed, solely. tos: 


ee preserve. the rights of the. locator. against. a. oslo claimant, is too 
ee clearly in accord with well-settled. construction, of. that. statute to -. 
eee require discussion here. : pe ee 
Lots ges Phe’ real, question. 1s. whether tiie. Ca by Gpthdvawing ‘he. 
. sees fee is to. be. considered.as having. asserted .a.claim. thereto of an ©. 

| “ “adverse. character, equally as potent.as an adver se.location in divest-. i 
dng the, appellant | of its claim if the. assessment work had: not been 
Se perfor, med: up. to. the time of said withdrawal; and. whether, iffsuch 
_... “be. the: case,, failure to. perform the: work. retiuired. after: the, with. 
drawal ance. such. adverse claim of the-Government to. attach, and 
es pars. appellant's right ¢ to. a patent under its # appHoation; made there- Y os 
ot after. atts  f 
Via The. validity | effect, of. ae aithilpavel: of Sepianten 27, 1909. 9. ae 
oe | “was upheld by the Supreme Court of the United States in: the: case. of: a 
United States v. Midwest. Oil Company (236. U. 8.,.459).. In. that 
7 “case. the: court pointed out. that the. power. of. hee Executive - to — 
oe withdraw. lands in aid of legislation or for. other public. purposes. 
ie, “was a prerogative long. exercised. for. the: protection. of, the public © 
-dnterest,..and- SO. often. Hoamenced in- ak the Congress, as: to. clearly * - 
ei reflect. its. will. es toe, oe | | neo 
~, It has been held: ees on + many ‘occasions, that, the right. at: 
a withdrawal, relates’ only. to. unappropriated public’ land;;.and::that, 
oe a if, t there. was) a the. time: of. withdrawal oo valid: claim, said. claim 





os Moe. “DECISIONS ‘RELATING: TO THE PUBLIC LANDS. : 


a 





“as follows: os 
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“cordance with: the: law under: which: it’ was initiated: 









| a is: asieffocted by: the: witharawal: ‘SO tonig “as. it ‘1s maintained: in ‘ac-. ee 


+ This raises the question: whether, at the time'of the pithdbiwal ne 2 














2909, the’ tract in: ‘question was: public: land.’ N othing ‘of ‘pecord:i in- : es 
- dicates. that: thé annual’ assessment ' work had been” performed . for ee 
several years: ‘preceding the’ withdrawal.” “Tf ‘such be the ‘case. it is Poe as 
-. conceded. that. the lands: were: subject:.to. relocation. under: the min 
“ing: Jaws:: Can ‘it. be: said: that they ‘were: not equally’ cord to : 
oo iy the Government. for’ a, cee purpose < a 


ae ins each claim. located after the tenth: day. of “May, eighteen, nitiared See 
and, Se cial and. until a> patent has been. issued therefor, not. less than i 
= one hundred. Gallarg ‘worth of labor’ shall, ‘be: per formed: or improvements, made oe 
during “each: year. eT and: upon’ a: failure to “éomply: ‘with: these ‘condi- oe ee 
tions, the: claim’ ‘or’ mine? “upon: ‘which-such. failure’ “occurred. shall be oper: ston eee 
: “relocation: in. he: ‘same. manner. as if. no. location of: the, samme . had: ever been . te 
made, * * # - [Italics supplied.) te eee ee _ 
Ag inter stated by the. appellant, this proviso Aine aay one 3 tote i ecres 
of entry during the: ‘period: when the: claim, 1s Suny aed by: scat oe 
ment work, namely by. location. eae : PERE oa 


“The. Department’ perceives. a broader Peat of he  Conaiete oe 


A expressed in the statute, -by the words “in the same: manner as if — os 
no location: of the same had ever been: made.” Tf’ ‘appellant’s claim ene 
is: ‘correct: ‘these: words’ are ‘surplusage.” "That a, statute is to be con- = 
P. strued so as” 3 to give, meaning’ to all’ of ats parts, 1 in i Nasiony with 


‘ quiring no. ‘citation for support. “'The-meaning of the quoted ‘elaige oe . 
~1s ‘apparent: when ‘it is considered’ that, as the’ lands ‘were. ‘mineral ee 
bs, and’ ‘subject to disposal only’ pursuant. to the © mining Jaws, the only aes 
“means. whereby: mineral lands could then be entered under’ the public cat aged 
land Jaws: was: ‘by a “location.” “The: additional ‘words indicated ‘the ee. 


,| real intent, to ‘wit, that so dong as the claim was not. ‘maintained’ ‘Bee pS 
lee cording to law the situation: was, SO far | as the status of the land was deo 
cee concerned, “as if no location of the same had | ever ‘been made.” oo 
7 e ~ Clearly, therefore, if this appellant or its predecessors: had failed oe 

We ‘to perform the labor: required | prior to the withdrawal, and had'not 


‘made. application ‘for. patent, the: land was, to’ all’ intents and pur- ee 


: . “poses, ‘public. lands,’ ‘and as such was subject to. ‘withdrawal by’ ‘the | ( . 
Government. This view ‘has heretofore’ been taken. by the Depart-_ oe 
> ‘qent in the case ‘of EY ‘C. Kinney (44 L. D. , 580); 3 in asimilar’situa- 





oo. ‘tion’ where Jands: were ‘withdrawn ‘for. construction’ of: ‘irrigation oS 
ee 7 works cheater et to > the: reclamation act. of Jw une Vy, 1902 2 ee Stat., Ne : 


ine 








. tees ae - i me _DECISIONS: RELATING TO: THE PUBLIC. DANDS., “Trot. | | 


“There: remains “the question ‘whathor: the: withdrawal, ould: me . 


oe. attached: upon failure to continue’ assessment. work after said: with- 
-.. drawal, although said work. had been-performed.prior thereto. This 
ao Neal. only. be determined. through, consideration of the terms and scope. . 
x opige the withdrawal. Navajo Indian Reservation,.(80 L.:D., Paves 


The. order of withdrawal: of September: OT5 1909, provided: 


oe - In aid of. proposed legislation affecting the -use ‘and: disposition’ of the tio i 


es eam deposits on the public. domain, all public: lands: in the accompanying: lists aie 


. > are hereby temporarily withdrawn from all forms. of. location, settlement, ‘Se- 


ie _ lection, filing, entry, or. disposal under the. mineral or ‘nonmineral public land | a 
laws.” “All locations or claims existing and valid on this date’ may proceed to > 
oS entry in the usual manner. after field investigation and. examination. a4 se 


oes Sy confirming: this withdrawal i in ‘Executive order’ of J uly 2, 1910 ese 
a ‘greating Petroleum Reserve No. 2, said reservation was. ‘thade. subject : 
“2 foal of the provisions, limitations, exceptions. and conditions. ofthe 
_.act-of June 25, 1910 (86 Stat.,.847). That-act provides, pa {respect ae 


ae = claimants of lands valuable for oil. and gas; as follows: Gi ie 


“That the: rights of any person who, at the date. of. any ¢ ‘order. of ‘withdrawal ae 


ae ‘heretofore’ ‘or: “hereafter made,’ is ‘a: “bona” fide’. ‘occupant or’ ‘daimant | ‘of ofl or. | 

Ponte! eBags ‘bearing lands,: and. who, at, ‘such date;: ‘is. in. diligent’ prosecution of work a 

ee leading. to. discovery of oil or ‘gas, shall not: ‘be. affected | or. impaired. by. such 
_ order, So. long. as. such oeempant, or claimant shall. | continue, An, Giligent aa eye. 


Hon of said work: ee - ae Sed, ie | rs 
a While this. ‘provision. elbies ‘to. cnr sinpertectad: ne pa 
oo which. do not entitle the claimant or occupant, to.maintain.his right 

to. possession by. performing. assessment. work, it nevertheless clearly. ee 


oo. : reflects the. intent of the ‘Congress. that. such. withdrawals should at- i: 


ae tach. whenever a ‘right, properly: initiated: and. maintained at the. time - a 


a = Of withdrawal, -was: thereafter ' ‘neglected or. abandoned... The. same S 
7 intention. is. ‘expressed in.said. act as to. the rights of. settlers, whose. 
_possessory ‘claims are. analogous in. many respects: to those of a min-. a 


es eral locator. — ‘This compels : the conclusion that. the withdrawal, in. 2 


ae question was: intended to be of a: ‘continuing nature, and to attach — 


i - immediately. upon the default of any person, having at. the time: of: its . : 


. ~ inception. a, then. subsisting and valid. claim. 


,Such being the « case, appellant’s . claim that pan of agsess- ae 


- “ment work i is a matter of no concern to. the Government. comes. to this: a 


os By the. withdrawal all subsequent locations are. barred,, yet the Gov- 
: ernment. may not. take advantage of any default. or abandonment of 
a claim during the existence of.said withdrawal, no matter how- com- 
plete the abandonment or how, pressing the need for the land for a 
; public purpose. -No-reagon. exists, therefore, for the performance. of. 


| ae the. annual. labor. prescribed as necessary. to. maintain a Tight to. pos- — : 


po session ; and the | locator: i Is, by the fact of the withdrawal, sheltered d 


>) 


. ~spendency: ‘of: appellant’s 
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; S >from: the. consequences. ‘of: his: failure: to: penton hee work: presitibed fos os . 
by. the'statute? and said:statute' isi tepealed‘as: to lands:'so ‘withdrawn. 9. - 
2 ~ The entire ede of justification, either legal or equitable, forthe re- nc, 
. sult-above indieated clearly: demonstrates the fallacy of the claim of. 
this appellant. - Certainly. there is nothing i in the expressed provisions: 
of the-act of. June 25, 1910, Supra, which indicates an intent to: Tes 
> peal -or abrogate ‘section 2824, ‘Revised asieseiods in the: manner oe 
claimed.’ | ee ae 
“Tn the present cage PS is Pahowa: that ‘some ten. years : apasi eh bee ae 
- othe mining title: dormant, in the State, the: claim: ‘apparently aban- 
~. doned; and that no effort was made to’ maintain'the claim’ ‘or to. seck =. 
So ia patent: until: ‘the Department: had. started to Jease the land, pursuant -. es 
to thé: act: ‘of: February: 25, 1920; ‘supra, in‘ the interest: ‘of: the: U United = 
States. ‘Such lessing was'in. + accordance with legislation i in aid’ ne aS is 
or “appellant, to the. tims: vite Bald ‘withdrawal bésaine , effective. SE Jo ee 
The: only error: ‘perceived: by: the’ D Department ‘in'the action’ taken 
a by the Gommissioner:is in. directing: that:the sale: proceed. despite the 22) 
7 application for ‘patent. ° “Said. application ee 
was, in ‘itself, a protest against’ the’ leasing’ of ‘said Tand, and'the — . - 
- auction: ‘should have't been Postponed until the appellant's spin oe 
aoe was: disposed of. See 
Examination. of: ae oo iad pasderition. oF ‘appellant's re- eee 
— ~ sponse to. the protest: by. Chittenden indicate that, the. claim was. pur- eee 
toe chased in. 1920, from the State, for: $3, 400, by. Miller, and ‘presum- a 
_. ably was sold to this appellant ‘for a. ‘comparable figrire é -and that: 
the wells drilled are, in part:at least, cased and capable of producing oe 
oil: Under those conditions'the: appellant will be allowed thirty days 
an from notice within which. to. make. application | for a-reoffering of. os 
-the land for lease, . and may. submit. a duly verified - and. corroborated — ee 
statement. of the present, improvements. on. the land which will be of Tas ; 
yale to a lessee thereof, to the end that the Department, may.deter- 
mine whether. it should . require. a successful:bidder for.a lease. of said. 
- land’to. pay to: appellants such uae for said hope verdonte.e as 3 it alee Se 
z » determine to be just.’ es os 7 ee. 
: Phe: Commissioner’s dééiston is thodified to ‘Seiten ‘to the nee Be 
herein expressed , and the records returned to the, General Land 1 Office, me 


wy 


ee oy the action herein directed. Rn ae i ee ee oes 


eon 
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ae consnan OF. ‘WATIONAL TORESTS—FEES: FOR: ‘EXCHANGE 


OF: oLANDS . SAND. ‘TIMBER CIRCULARS: NOBis £ 863: AND: 869... 
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sia. e 


a aon 6 ‘of. the. regulations oben: inj joint. Circular: No. 963, 
‘approved October. 28, 1922. (49.L..D.;: 365); ‘for; the. administration. bf 


ase the:act:of March, 20, 1929, (42, Stat.,, 465),. and. section. 9.of the: mpg 


soe - lations: contained , j in joint. Circular. No. 869, approved. Decembey,.30, 
- 1929. (49. L: D.,, 388); for; the. administration. ofthe act of September ae 


ae ‘ 7 22, 1992. (42. Stat., 1017 D9 are. hereby, amended. to. read, as. follows: : ‘k 


| Fees. Hees: must : pe. paid: by: the: applicant. at. the: rate’ “of $1: each:: to i = 


ie -penister. and receiver for, each. 160 acres,..or.. fraction, thereof, . of! the, base jands: 





: arenes, and: tegmree, to. the: Government, .. 9B er ere) ean oe 

| ater Mar wi bPhG Tee ie ' Wantzane, Seay,.. 4 

"Approved: as me a Gants. ee b “Commissioner. | 
 Raretany OF ‘the. Interion. ee a 








PRE oy debeddo ad cada sede ets or 
| "Hiway (es WALLACE,» ee Ce ee ea | ee 
Ae Mize s BIE. Levin ee a ake Te Sdn eS 
: _ Sere of, Agrioltire, a ee ee 
a : x PUPPETS ee Pet: Og. a Ae eae on PE ee 
: : So os eee = os —_—_—, : 7 ioe a Mes me fe a cages ; wee 
; 7 sees A a tee Es be wipid : Fe 2 Ey gama s tse eg 


“AMOS 2 N. 8. ‘KELLY,, vs os = : she — 
“ Decided’ February a 988° mpreties SE eas oe 





a : RECLAMATION Honinsrnan—Assréwatinrr—Fiwat. ‘Pkoor—ees.,. —e | oo 
ae “The departmental rule that where a “desert: and. entry ‘upon. which final cer- a 
a *tifieate had not issued is ‘acquired ‘by an ‘assignee’ ‘through mesne: ‘transfers, 


oe assignee, if’ qualified; ‘is: entitled’ ‘to hola: ‘the: enti'y; althou ghi the ‘inter- ee 


err, vening assignees : “were not.. qualified. to: take an’: assignment, ‘is. ‘applicable 
ae ; : prior. to payment. of. final commissions to reclamation . homestead . entries | 
_.- upon. which. final proof. of. compliance with. the: ordinary: requirements of the | | 
_— _. homestead law has been submitted and accepted. | 9 eae 
ee Ructamarion ‘HomustmAp—Assienicent— Waren Rint. ie Ps 7 
@ ‘The limitations ‘imposed. on. assignments of ‘reclamation ‘houieatead. anes. acd 
are: limitations, not on the qualifications of the: assignee, but on the Tight | 
7 of the assignee | to. receive water. te MgO. BPE 3 eit re 
| RECLAMATION HomusTEaAD—Om “AND. Gas. Lanne Source Rients ane oe 
_ Parent—WITHDRA WAL—EWVIDENCE. - oe ae | iS i Ge tes 





ae eee ae ee 


"Where land within a. reclamation homestead: ene is ‘included within a petro-. = 


. Jeur ‘reserve ‘prior to ‘payment of the final. commissions, the. entryman. 


must consent to take a restricted Datent | as. ee by the act of t duly; 9 


oo Bitarnmyrar’ DucistoNs Cire: AND APPLIED, 


~ SE. 4, Sec. 13, T. 30 N., R. 30 B., 
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Lut, 1914,. OY: eauply, ‘fom a: 5 eclasstfication,» ot the ag aed, in, the: latter: ealters!: : 


‘native, the ‘showing as to its mineral character, must be, as. of f the: date Ob - oe 


_ the: payment. of the, final. commissions, . ae eae viabi ea 


Pedy: Tess 


ar a 


Tek 
Tere 





ae ‘and’ applied. es 
? . | Fi INNEY, First Assistant ‘Serbia 





Wg Fy Sag eteee gn ott 
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: gow and, district, Montana... Ee oe 






~The tract, described’ was ‘eanbioed in ana area, wich fad ‘hee with: wee 
- drawn. August. 18, 1902, under. ‘the. ‘second form of: withdrawal aun 
oe thorized by the reclamation’ act, of Je une. 1%, 1902, (32 Stat, 388). hee 
- - éntry, therefore, was. Made. subject. to that act. ~Final proof. of com- 


gre ag ata. cape Map ure gue ga Po bey cee PS fe 


 pliance with. the ordinary provisions. of the homestead law was'sub- 
*. mitted. by. Deans, October 1, 1908, and was. filed. Je anuary. 19, 1909. 
_ Under the regulations then in force (38 'L. D., 620, 633), the local ae 
- Officers: were instructed in’ ‘such Gases to” accept” ‘only’ the testimony = 
fees: for’ “reducing ‘testimony. to ‘writing and | examining and. approv-_ oes 
ne ing. testimony” and. not. ‘to,,accept.. final commissions payable. under. ee, 
“such. entries: until: proof.was submitted. showing full compliance-with 
 -all-requirements'6fthe act. of June: 1%; :1902;supra,:including the 
< payment’ ‘of ‘all” reclamation’ ‘charges: This: ‘régulation with ‘some. ae 
~ change ‘in the wording j is still ‘in force (45 L. D., 385, , 399). "The én=". 2 
-tryman. paid the. testimony ‘fees. ‘for. which. receipt , was, iscued,_ On? ae 
October 2, 1910, the Proce Was, accepted By the General ‘Land : 





7 Giles ae 


“1 


“Gases of Augusta: Ernst (42 'L. D., 90), ‘award ices “ar is 7: 0, 625), — 
“Cleveland: Jobison a (48 L D, » 18), and Jacob ‘Terrell ae L., i i, OTL), « cited Pees 


a “On March 28, 1908, George. Deans. ‘made ‘honibathad aye 0607, ne 
under. section. 9389, “Revised Statutes, for. the. Ss. 4 NE. 4 and N. + oe 
M. Mak 160. ) agres,. within the Glas, 


_ The oe ot the entry appears sto have deent on. or. about October : tees 


gcd fy 


Biba tuadiatutbed' andiy ‘ase hi 1993, Phe it’ “Was. $ withdrawn. =o 
ao from the said’ “files’ for’ ‘consideration. ‘by. ‘the | ‘Commissioner | ofthe 
ee General ‘Land ‘Office in ‘connection with ‘a ‘communication. Teceived’ ee 
" Anos: N, S. Kelly.” Meanwhile, the N.. 4 ) SE.3 4 , See. 13, Was re oc 





ee ee A ee ae fe gee eat FE Be ete a ag ST Mee et eg 


: e NRE: { ae hae rey was “Tiliewise ‘eledised’ Mich’ 28, ‘i916; Ha: by ane 


the entry. Ne a ee ee ee oe 


- ‘Executive ‘order ‘of ‘Jar anvary "9, “i917, ‘the entire: tract: was iheluded’s ine ge 
re Petroléim Reserve ve. Nes 58. “No! final certificate has been” ‘issued ‘on eae 


2" he SoH GA tuted ot Kelly ininddr a : 16G : datéa 5 ay 186 4993, vi zs 
in ‘Which’ ‘he stated’ ‘that; he’ had’ tecently purchased’ the above: described eae 





~ Jand ‘from ‘the’ adi 


: ihinistrator of’ the estaté’ df' Ole Veseth, who,'the 
~ pecords: Showed; had ‘on' October $1910, ‘Yéceived © a deed’ of the’land = = 


fr front H George I Deans ahd his: WEEE} May! ue Ash's said: that wit he 
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- — for such | a patent. 








a deaiied to" secure a » patent for the land and that he made  applicatio ion — = 


In a decision ne ‘August's 98, 4983, ‘the Commissioner of he - | 


ie _ General Land Office found that the entry was of record i in the name. ee 


: of title, other than that contained 4 in n Kelly? S Tetier. “tty was. a conalided ie 


vo by the. Commissioner that, however, as this, transfer of. title to. Ole : 


a “Veseth was said to have = made ‘October 3, “1910, or. before the ea 


oe 2 restoration of the Jand from ‘the reclamation withdrawal. it could’ ‘be 


| i recognized | as. an assignment « of the’ entry ‘under the. act. of Ju une 98, i ue 
1910 (36 Stat., 592), , if the proper évidence of said assignment, were. vy 


: furnished. as required by Circular. No. 716, a copy. of which was. in- 
ee » closed. to. be. forwarded to Kelly. ‘Circular No.. “716. comprises para- oe 
- graph. 41° of: ‘the, General, ‘Reclamation’ ‘Citcular, approved May DSi 


1916 (45 L. D., 885, 445), as amended July'1, 1920 (47 L. D., et eee 


ae and specifies: “wha: showing i is to be. made 1 in connection with | assign : 


: ments. of reclamation homestead entries. a. 
_ The Commissioner held also. in. his decision ¢ as ‘follows: : . 


‘a signee: to file with the evidence ‘Of assignment (1). an election to. take a limited. | 


me CAS. the. final commissions have. not been paid and this jand. is. now. embraced es 
<n Petroleum Reserve No. 58, it-will. also be necessary. for ‘the, _purported BS. 


-patent™ ‘containing. the’ provisions and: ‘reservations, of’ ‘the ‘act of. ‘July: 17,’ ‘1914 ; 


x (88 Stat., 509), ‘as to oil and gas, or (2) to. ‘file in-your. “Office: with: the required: a 


ieee, evidence: of: an: assignment’ an: ‘application. for the reclassification: ‘of: the. land. — 
Se OS: non-mineéral., . ‘together. . -with® a showing. preferably. the, Sworn, ‘statement. of Pac 
-. experts: or practical miners of the. facts:upon; which is founded the knowledge 
faa OF, belief that. the land. applied for is not known: to ) be valuable for oe Nee 


oma 


“The: Weaning: further: sfiwed Kelly 3 30. dad oo ‘notice. ‘within i a 


which to “pay. the: final. commissions, and to. secure the: ‘filing of de - 


- ae to ‘file an elections « or an applipitid, for voclasssfletion,: as 


. above described ; and. it was stated 1 in the. decision. that, if the: above Paes 


ae steps. were ‘pursued, appropriate action would then,be. taken’ by. the ao 
| © General: Tand Office. ooking: to. the, “sgpaptanee, of said. assignment oe 


rad 


as _ assignee, , Ould: no feathee ‘objections, appear, hae in. “default pe ace a 
—. -ti6n. as. specified . within | the time: allowed, the. General. Land. Office. 
oe ‘would, take. action: x ageanet the ante ah the, name. >of the, omg BE 


oe Commissioner 8. accion — sya “he. fling of 2 an. nelectign. to, take a 
"a limited patent: ‘under; the: act.of J Fuly 17, 1914,. SUPTA,. or of, ‘an; ap: se 
Coe ~ plication for, reclassification of the land; and. therewith. there were. oa 
oe tendered: on. behalf of Kelly, 2 and received, ‘fees and. commissions an - 
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the Bi sum of £36 tor which receipt 9 was issued’ and. there was filed also: a 
evidence: of: transfer, consisting of; (1) .a cortified: copy of -a. war- oe 
~ -yanty.deed,! executed on October::3, 1910, and: filed for record. ON nes 
2 @ ‘October. Bi 1910, by ‘which: George. Deans. and: his wife, Mary: Deans, ee 
_ conveyed. the: land 3 in question to Ole Veseth; (2) a‘certified copyof. 
an order: and. decrée ‘of court, dated. May. 98, 1923, in the'matter'of . 9 _ 
the estate of: Ole Veseth,. ‘deceased, whereby Bh: sale: of the land:to. > 
Belly” by: ‘the. ‘executors. of. ‘the estate. of: Veseth owas. confirmed, Se ee 


: of the: Jand. were! directed “to: one executed. ie thes ‘pieglingat by: the ; 2 - 


oe executors; (3). a-certified: copy: oftan: ‘executors’ deed, executed: May oe 


~ 95,1923, and filed for record: on the same day, by. whieh: Hermian G. ae 


: “Robinsow, and Fred. W. Hall, as executors of-the: estate,of’ Ole:Veseth; a eS 
% deceased, conveyed the land to Amos N. & Kelly, it. ein. recited. that: | a a 


a after dis. “ordat’ of: cout: “The cous: proceédings: appear ry hae : 


i pee. regular. and ‘no. exception was taken ‘to its action: by. the: entry: = 
man’s heirs or devisees. « Aecordingly, the sale. to. 1 Kelly. seems 3 to ‘be 7 


free from: objection... 


It isi not quite: peed to i the Détartment:s ‘whether: the Goumiions o 
ae held that the: assignment attempted to be made to: Veseth'y was the: only 2 
a possible’ assignment: that could-be: considered. with 4-view: to. its-al: 
 lowance:- The: regulations: in. effect at. the date of the. transfer: by . 

~ Deans to Veseth did: not: require an affidavit by the: assignee. (39-L..D., - 
902):. ‘It is: unnecessary: to Inquire: into the qualifications. of Veseth : to 
take. as.an assignee’.on October :3,°1910. ‘The rule.announéed -in 


_ Augusta Ernst: (42:1. D., 90): relative to. assigninents: of a desert- 
_ land entry: for: unsurveyed: land:on: which final: proof: had: been sub: ~ 
7 mitted and. accepted, but final payment: and j issuance offinal. certificate aaee 

had been’ deferred: until survey of the: Jand: and. adjustment. thereto, 

has-been: held. to: be. applicable to assignments of reclamation. home. oa 

| stead. efitries on. swhich. final proof, of compliance: with the ordinary, re- . FS 

a quirements | ofthe. homestead ‘law has been. submitted’ and accepted. ° . . 

See. the: unreported. decision’ of: J uly 99, 1920, In. Charles P: Mullen 

» 2 et: a. (D. 37710). That: rule. is that. a entryman. is’ ‘permitted nye J 
~ to’ assign’ his” entry; and: if ‘such. transferred - Or assigned entry ‘be Lee: 
hee found’ by: the’ Government ‘in the hands’ of a person: qualified: to holds oe 
the title. should. not be’ questioned simply. ‘because an: intermediate. : 


transferee: was not. qualified to hold. In the case’ of J acob. ‘Terrell 


a (49 L.D., 6T1, 672), the reclamation. homestead entry. was made Ju une. 2 22 


OB 1903, aad final. proof of. compliance with the: ordinary. provisions. aes 


: “of! the’ homestead: law: -was: ‘submitted August. 22,1908, ewhich:: proof oe 
Was’ accepted. ond! anuary:18, 1909. : The-land. involved was: released 
a ‘fend the: Teclamation’ withdrawal ¢ on | October 18, 1919, and the. esfinal. ae 


uk “Ee od 





oe ate . "DECISIONS RELATING ' To THE PUBLIC LANDS: ae eae 


: 2 commissions ° fwere: Bee on: » May. 1 10; 1999: Te was abated in “the: deo 
 eision of the Department that’ prior to the dateon which was made: 
ae, the payment ‘of the final: commissions: the entryman could: assign all - 


_ -or a-portion ofthe land; under the poo of the’ act of. June: 28, — 


a 1 910 (36 Stat., 592): 


- EST thes ‘land ‘herein: eotisidersd were. ‘still: within: the’ vreclaguation | 
7 withdrawal, it would, of! course, ‘be: necessary: for Kelly to file the 
“ affidavit of: assignee” required in such ‘cases... See Edward: Pierson; 


oye aaa ‘Li. D.; 625)..: But'sincethis land: was, long: ago: released. fromthe ~ 


a! reclamation: ‘withdrawal, ‘it: would: bea vain thing to: call. ‘upon. Kelly : 
urnish such. an: ‘ifidavity: ‘The: linitations imposed. on: assignments 





eg reclamation’ Homestead entries: are: limitations not on the qualifica- ao 
ee _ tions: of the: person: to take as’ assignee but on’ ‘the: right: of the 'as- 
“signee to receive water service—the: area for and. ednditions. on-which * — 
water sservice-shall. be: ‘piven ‘one owner: : See Instructions of -J uly: 
46; 1915. (44 Li. D.; 202; 204). ‘Ther reason n of the rule being changed; aoe 


: 2 the Tule-is also: chanved: ’ 


bis ags “ 
yar aoe 


Accordingly, under: the: ‘avidehibe: of ‘iénafer filed: ‘Kally. ‘bebnes” 5 


aes ~ substituted to and: acquires all’ the right, title, interest: and claim. of. - 
the: entryman, and has the right todo: what the: ‘entryman could have - 
x ~ done, : if ‘he: haid- ‘continued. to hold: ‘the: entry; namely,’ pay. the: final - 


| commissions: and: apply : for and: receive.final certificate: upon. the filing ae 


ae of an election:to take'a limited’ patent containing: the provisions and _ 


: ‘reservations: ‘of. the act. ‘of J uly 17, 1914:-(38- -Stat., 509),° or, as. an 


es alternative; pay: the final commissions’ and file-an application for rez. 


classification: ‘of: the land as: ndnmineral, in which: event issuance. ‘of 


final: ‘Gertificate: will: be withheld’ ‘until’ that: matter is: determined. = 
ss 0 Kelly: has’ paid’ the: final commissions: : He: should: now: comply Bia! 7 
— er or the other’ of. the alternative itigaremisttg period. wie a ee, 





ae ‘hromestead’ i aaah 3 ‘pot acquire? O , gorhplete. “equitable title: in. hike . 


eh : — iefea’ ‘Jands:! ‘until: he: “has* done,; severything: required: :bY.: law, : ‘toward: earning = 
ee titles. including payment. of: lawful, Tees, and commissions,, and if, at, Any, me: ae 


ae ‘tidtesg he ‘proves. “that ‘the ‘janis. ‘are in’ “fact ‘ponmineral,’ ‘consent. ‘to ‘take’ ‘a 


a téstricted paren as pedtiied by’ the act of J Lg 1, , 194 or! P suffer cancellation — 


| Counsell ‘states that. fb is a  aaation of: common’ i enbeledazer that 


; — many entries’ embracing: Tands” in’ the: vicinity; of the land here; ane 
_ question have::been-:’ passed: to. patent, and: patents: issued: without on 
ee ony, reservations of the oil and Bas; ‘and it i is asserted | that this con- 











oe The Coniinigstotiedé S ‘decisions as eho modified i is. s affinaed: oar the oes 7 
oa ‘ites. will be® canceled; unless, within: 30° days. from: notice, ‘Kelly. e5%:., 
avails: himself. of ‘one of. the altentiatives given. him in the. ‘decision | 





ve WOT : “Eas "DECISIONS: RELATING TO THE: ‘PUBLIC: LANDS. . “ | 2 anes 


fae dition ‘is: tom ith reférence to” thie: entry: oe Frank D. ‘aa patie te 


oe No. 037 98, ‘Glasgow. series, which entry was. ‘made after. the: making ie 


“of. the entry. of. George. Deans, but, on, which entry. of Gage patent was. 2 . Es | 
| issued: ‘without: reservation. . However, if in other: cases unrestricted: = 
: pats have: ‘been issued cither: “inadvertently: or Pendiand dee os 2 a 


case. ges: Cleveland Johngon’ (48. ae D., 18, 98). = 
“Tt is ‘observed that i in the Commissioner’ s’ decion ity was Stated: that 
‘as ore ‘of the alternative. requiréments there could be: filed’ ani appli- 
- cation for’ the’ reclassification: of the: landy together’ with’ ‘a showing - 
of the: facts ‘upon ‘which ‘was founded:the knowledge. or. belief: that 





‘the land ‘was not known to. be valuable for: petroleum or gas “ at the: 


ca date of the hearing. 29. In order to: conform with: the: ‘holding 1 in: the tte 
_. decision in the ‘case ‘of Jacob. Terrell, supra, nit would: be necessary) 
.. for the. showing to be that the land ‘was not: known to. be valuable for 2 


ee petroleum ¢ or gas on \ the date « on “which: the final commissions | were . “oa 


= appealed from: The record i is returned to the ‘Gener al Land’ spent a 


a for tthe’ action dit ected. 


LEONARD Ww. . VOZZA, ‘MARQUEZ, INTERVENER. 


4sLoIy 


_ Decided Pebruary, 7, 1924. 20 4 10 i t/ / Sp (25K8. ri) 2 


. as Ocourancy-—Tacruovastears—Hoaresreap Bynix—Puomasm— Cowie Pare | 


- ERENCE. RigHT—Estorren. 


ie . "One who has purchased. Jniprovements placed i upon a Babe of public jad: ae . 
Vet gs homestead. entryman, ‘and | is” occupying ‘and. cultivating the land. at: the Sa. 


7 os of the initiation of *a- contest by. a: third party, should. be. accorded: | 


oe the privilege | OL: intervening _ with the. view. to. ‘determining his. tight. to ‘a aes 


iz. defeat: ‘the preference right of, the contestant: on, the. ground: of ‘equitable a 


Faexy, F Fi inst Assistant 8 soretary 


“This is an. ‘appeal by Dionisio ‘Maxeiied fic the ‘aesision’ of the ee 


. General ‘Land. Office of September’ 20, 1923, denying his’ ‘petition to 


intervene in a contest. brought. by. Virgil] EF, ep aacd against the home- os a 


- stead entry of Giuseppe Vozza, which homéstead, after the elimina-. ~ | 
— ‘tlonvof ‘certain lots’ relinquished tothe’ United States, embraced : ae 


“d Sec. 5, T. 48. R. 28E., G. & 8. RM. 


a “9989, ‘Revised Statutes) was allowed elaber 9, 1919, ad that aoe os e 
7 Clas entryman, had. ‘theretofore, lived goer the land | involved singe’: oe 


| 74526" —24—vor. 5018 





es DECISIONS RELATING TO THE PUBLIC. LANDS. “fron 


| So tgtes Teonaed filed: a ‘contest on A Wrenriary: 20, 1998, ‘in. Uatieh he . 


a charged after “making the usual: nonmilitary averments, that— a 


Pa said. entryman. abandoned’ the land embraced. in ‘the entry ‘on’ ‘Or: about the’. 


-_ first: of February, 1921, and has not. resided’ thereon. since that date; that. the ae 


ae tract. has ‘been wholly abandoned’ by. entryman during more than six months: Pe, 
. . last past; that the present residing place. of the. entryman;. the contestant: is. : 
a i informed, and believes, is. at Stockton, California. Poe aa ae . 


- Notice was given by publication, and, no response eee ghe Dost Ging 


oy. ” tiade, a special hearing was had June 1, 1923; at which affidavits : 
-.... were submitted by contestant in support: of the alleeetions touching. . 


. the nonexistence of. military: or naval-service. The Jocal office trans- 


| - mitted the record with, recommendation that the entry be. canceled, ~~ 


a uly 12, 1923, a petition to intervene and for a. hearing. was. filed ae 


ae on behalf of Marquez, and as ground therefor ‘it was alleged that he, : “ 


ae with his.family, had lived on the-land'in question since. February 10, 


ook: 1923, having: purchased the improvements and interest of one Se 


— gundo Sierra, to whom Vozza, the entryman, had previously sold. his. 


-». improvements and interest; that Marquez: paid Sierra $500, in the be- 
lief. that he was purchasing the land from him; that: there were. upon. oe 
<< 2 the tract a two-room: frame: house, corrals, a. Give: -wire. fence. around — : 
aes the! tillable land, which comprises 2 acres more or. less, a ‘pasture. Ofts" 


10 acres, also fenced, and 60 fruit trees, some of them 10 years old, 


<4 which improvements had been placed upon the land by Vozza; that, ss 


8 had be known the status of the land, he would have taken steps to 


| = 2 secure the relinquishment of Vozza and made entry of the land‘on 
his own: behalf; that it ‘was not until March, 1923, that he learned — - 


: that the tract was public land; that. on April 30, 1923, he fileda 

- homestead application; that. this was rejected because of the existing 
~~ entry of Vozza; that he first learned of Leonard’s contest of Vozza’s 
- entry. in: March, 1928, and. at ‘once sought legal. advice as ‘to how he 7 
should proceed, Tt i is further alleged i in. the- petition— eee eee o 


>. . Phat the said contestant, Virgil F. Leonard, ‘knew that when he filea his: i 
7 ‘5 said contest I was the owner of said improv éments, claiming the. land and the. 
said improvements. under my purchase and believing my title-to be good; > 
> that ‘when he filed the said contest and ‘for: ‘several days ‘prior thereto he: knew oe 
. [owas residing upon said land with my family, claiming the same: under color 


of title; and. that the said contest was not filed in good faith but for "the sole - 


: _ and only purpose of defrauding me of my land: and improvements. | 


ih the decision appealed. from the Commissioner. held: i ore 8 


“The facts: presented. are. not. deemed sufficient to warrant allowance: of the 


a nice ante petition...” an 
_. When . the’ petitioner. settled upon the’ land aad ‘pousnt” the , improvements | 


: from’ Sierra, as stated in his petition, the. land’ was already appropriated. by eo 


: : the ‘Vozza entry of record. ‘The. Department has repeatedly held that an 
tae “entry: segregates the Jand covered: thereby, and: so long as such. sentry. exists de 
a ae precludes any other " disposition of the land. fais ER Pe ha, os 


.. incident thereto.” 


OT aoe "DECISIONS. RELATING TO THE, PUBLIC. ‘LANDS... ae ee, seas 


“Leonard, by bringing, a - contest. Pe prosecuting it to: Bt successful: issue,: be. wee Roa 
= came “entitled, to. a, | cancellation, ‘of: the Vozza.. entry, and to.  Begterence:. sights es 


sane 
Be ae ee Ne -. or a a 2. Ls 


Be eG 


Z : cause even if Marquez ‘were: ablé’ ‘to: ‘prove’ ‘that he "purchased A soenacn ie 48 


and settled upon the land February 10,,1923,.ten days prior to the time the . 3 oe 
_ _ contest was filed, ‘such’ “proof would. not defeat. Leonard's preference. right,- 


eau The Land Department has jurisdiction to determine the scuba -e = 
- a well | ‘as. ‘the legal rights | of parties. claiming interests in public 
a lands, and it is the duty of. that’ department. to. recognize equities Paes” 


such as are recognized by the courts.” Aztec Land and ‘Cattle © Le 


et Co. On ‘Tomlinson. (35 L. D.. , 161), In line with t this, the. Depart-. : ae 
nent stated, in. ‘its vinrepotted decision réndered’ April, 29, 1922, in- 


Senna eat 3) 


| the ¢ case of Wall v. Rodriguez and ‘Olguin— soci 


‘It is true ‘that. there might be cases in ‘which the’ garrounding circumstances. Zo oe: 


“) geonld defeat the preferred right of a contestant on the ground that be. is ae - 
rie nae euet eet | or otherwise pers ‘from cnt such a eee * os “ . 


: ya occasion, ‘withheld. on y appkeral, of seHon: in, ‘publicland 1 mat- : - os 
ters, based. upon. a valid. legal, claim - -duly:, prosecuted, but. -where, paris 


7 nevertheless, palpable ‘injustice. would: result: were: such action. taken. oe 


x Williams: ‘@. United States. (138 Ue: G.; 514, 524).° In’ the ‘case: ‘of. _ 
~~ Leon, v- Grijalva. (3. L. D., 362). it was held. that. land 3 is. not. subject oe 
TO, entry. ne that. is ‘improved and, i in: actual. occupancy. in } good. faith he heres 


i. by others.” Oe ee 


~ Tn the: instant case | ‘tlie Jand anoles is ed, cupid, aa ee aa 
pene cultivated’ under color of: title ‘by the applicant: to intervene, aoe a 
" who. appears. to have. ‘been of the belief. that he had) acquired title 
~~ to the same. by. purchase. He charges that. for ‘several. days, prior oot e 

to, bringing contest the. contestant knew, that. he | (Marquez). was re- 


> siding on. the. Jand with. his. family, claiming the. same, under. color — 


 _ of title, and that the. contest, was. brought. for the. sole, purpose of de- . : 


frauding. him. of this land and. the. ‘improvements, thereon... 


van from testimony, whether or. not. fraud was’ committed in connec--. fe 


In the. opinion | of. the Department, the showing made: by pati | ; | : 
Loy tioner ‘entitles: him to. a hearing for. the. purpose of determining, oe i 


_ tion with the contest: brought, or. whether. the: attendant. ‘facts and - oe ‘ 
oe, circumstances are such that the principle of equitable estoppel’ may tee oe 


o with. propriety be. invoked. _ The decision. is: _accordingly reversed, oe Baa 
~~: and the case ‘remanded * ‘with’ direction” ‘that appropriate steps be eas 


. taken looking» to a hearing; after which such further action will i 


- . | be taken a as. nay. be palled for: EP, the then state oF the. record, 


Oe eat a ae 


- eid ra DECISIONS ReLATING TO THE puBLic ‘LANDS. “Tvon 


“FORT: -ASSINNIBOINE ‘ABANDON ED “NOLITARY’ ‘RESERVATION -— 
_ EXTENSION or TIME ‘FOR: ‘PAYMENTS—CIRCULAR NO... 899, 
: ae a “Dremvonions. re hy oe "2 es ane 


_Teireular No. gia) eae 
| Devarmemne « or THE 2 Ivrenon, 


oe ey | Washington; D. Cs F February 8, 100, 


Pie Reorsren . AND. pate” | 


“Haves, Montana: - ae - | ie 
“On Deconiber 18, 1923, the: Department. pus ‘gulitiens 


of a . amending’ Circular. No. 899° (49. D., 599), which provided. for an 


: ~ extension of time for Payments on installments on. Fort, Assinni- ot : 


aes -boine entries. 


~The: amendatory. provisions are. as. “follows: Pa Bis Se 
‘It: has_ developed - ‘that. the suspension | of. action. on entries: tnade. of Fort & 


4 : Assinniboine Abandoned Military Reservation. lands. ander the act of. February 7 sy 
eb 1915. (38 Stat, 807), ‘provided | for in ‘cireular of May’3, 1923 (49. i. [Da | 
599) ;: ‘does: not in‘all- cases | ‘afford the’ relief’ which ‘it ‘is: believed: was the ‘inten- Bohs. 


oak tion. of the.. circular. to. grant, taking : ‘into. consideration’ the professed: ‘object: Ps é 


ot. the. circular, namely; to allow. time: wiphin. which . Conare® could. come. to ; 


i. the relief of delinquent. entrymen.. ere Wee 
Tt is ‘therefore recommended ‘that this omen. ‘be atithorized to grant an oe | 


tension‘ of time within: which’ to ‘make’ payments’ of ‘the amounts in atrears' 


on such entries; for such period as may be requested, not. later than. ‘Deécem- Re 


ber: -81,. 1924; where the: interest. required ‘to: be paid. by:. tlie. extension cact? of : 


a January. 6, 1921. (41. Stat., 1086), has been paid. or shall. be. paid, and_ where: Aik 


7 an. affidavit, corroboratd by two. parties, setting forth the causes by reason of @ 


fo ea which the’ entryman is” ‘unable to make his payments, has been ¢ ‘or "shall be oo 
J. filed’ in the local land offices) ; = 
7 “You: will: observe | that: in: “the | feguliation as , atiisnded: ‘tha ‘tinie’ a 
a for making payments can be extended on‘ proper showing’ for’ such’ 7 
$23 Saeues as is requested, ‘but’ not beyond December’31, 1994." leat 


i a se Pe ee ae “Decided. February. 8 1924: 


, You will now eae as directed 1 in | Cirewlar No. 399; as siniended. 
ae aoe ae BL ropshacii ee 


- Aprovel oa oe % Ee on es _— _, Commissioner. a 
ioe Cc. Fie’, SPRUE bh, Ne eta a suena ie 41S 


foe ditt Seoretary. 


Om. AND : Gas ‘LANds~Prospecriné Pein —Diseer LAnp—Sumrace Ricans 
-ReseRvATION—Worps AND PHRASES. ae pet : hae 7 
‘The act of J ‘uly 17, 1914, contemplates a \ peservation of mineral - deposits - in ae 


lands embraced iD ‘unperfected nonmineral entries wherever it appears from 


- geologic data: that L Prospecting, operations : are ‘warranted,’ and lands having : , _ 








- rae "DECISIONS RELATING TO. THE ‘PUBLIC BANDS: : a ST ee 


hguét: prospective: svadtie, are. “ ‘valuable for? ” anineraln, within: ‘the. meaning: sot : | = - 
the act, although. no. actual demonstrated ¢ existence of mineral deposits has. « ae 


_ been discovered. 


On, AND Gas” ‘Lands —Homnstean . “‘Eyrex—Sumrace | RigqneRasrayaos— odes 


‘Evipence-—Bunven: OF Proor.: 


a ‘departmental: ‘regulation. declaring that } a report iy: ‘ihe Gablogicdl ‘sihey” wee 


‘that. land ‘covered Dy an unperfected nonmineral entry without a reservation - | 


“eh ‘of the oil: and. ‘gas: ‘content: ‘has a ‘prospective: value: for. oil’and: gas, ‘impresses _ exe 3 
baa the: land: with: ia: prima: facie: mineral. character: sufficient :to ‘require: the 2. 
> or entryman to consent to a reservation of the. minerals: or, to: assume, the — 
~ .., Lurden of. ‘proot. and ‘show. that the land. is in: ‘fact: nonmineral, carries. out. eae 
"the intent of Congress, as expressed in the act of July 1%, 1914, and is valid: 0.2: 
“Om AND Gas Lans—HomesTea Ewrey—Finat + Proor—livipencs—Bunpen OR. coe 


PROOF. | 


Where ‘a ‘report by the Gediogical Suivay. which’ phows’ that’ Tid ‘witha oe rae 
oon unperfected nonmineral entry is “prospectively* valuable: for its’ oil and: gis 
eT eontantee is lacking’ in the ‘definiteness. contemplated..by : the regulationsis- 
°° sued pursuant. to: the leasing: act, and.is, followed by a.more specific report 
~ ».-based, upon the same facts, the first report is. sufficient. to put. the nonmineral . oe 

ae " eharacter of the. land: in issue, ‘and. ‘submission of final: proof prior: to: fhe’! 
oe , Senplemelital report: will. not shift. the burden of | Droor mpon the @ Gover i 


oe Oa ee 3 fae 


| Dephimvran Dicisrons) Crteb’. AND Apritip: 


“Cases ‘of Marathon Oil ‘Company %. W. ést, United Stites; ‘intervener (48 Tes: D, D., : " cs 
150), and: State of Utah’ v. Lictiliter. et al. as L D 281), cited: and. | applied. - ae 


rk ees, ae 


Bim, First Assistant Secretary 
.- This isa, motion. for. a. rehearing. filed ibe Treava rc ‘Hess, 3 in ae 


. aa ne Te at ae aoa pes solve CES : 
iT oe Bee ee Be gt Se “prey Tesh ane 7 


ey ‘of. the. requirement. by. the: Department, in. its. decision. ‘of. Bee a 
-Neveraber 94.1993, A.'5850,; Edward D: ‘Foster v.: George. EB. Plummer. oe 
~and Treava G. ‘Hess (unteported); that*she tonsent'to a:reservation 
“of the: oil and gas deposits 1 inthe land covered: by her homestead’ entry, toe 
“as’ ‘provided: by the ‘actof J ‘uly 1%; ‘1914: (88: Stats: HOD) 6 or: vestablish | oe 


that such’: land’i is in’ ‘fact’ tionmineral. 


* "Preava: fers ‘Hess’ made ‘desert: land: Application Tor’ ‘the: sw: es See. ae 
“80, T. 10 ‘N., R. 68 Ww. ‘6th Po ‘M;, “Denver,. Colorado; land ‘district, 
On “March’ 25, 1929." “On June 29, 1922, Edward D: Foster: ‘filed appli. a 
poten pursuant. to ‘section’ 13’ of! the’ Teasing | acti of: February’ 2. 
1920 (41 Stat.,. 437), for’ a. permit: to prospéct for oil and: gas'‘upon- ee 
‘these lands. “Desert-land entry’ was allowed ‘to’ ‘applicant’. Hess‘on 
~ November 18, 1922. The lands were ‘hot “at ‘that’ ‘time withdrawn, Ee, 
2 “ lassified, or reported as. ‘valuable’ for oil‘ or: r gas, and said eniry: * was oe 


> allowed ‘without’ ‘a ‘minéral reservation: ee eeu e 


On December 4 1922, ‘the Ciéniehiiagicnbr' of thé Geniéiea Land Offiée yon ae 


a5 


* t 
a, EAd! Pg 





= tallled “upon. ‘the Geological’ Survey: ‘for’ ‘a ‘report, ‘pursuant’ to: section. : ae ; 
806) “of departmental regulations, “approvéd\March’ TLS? 19QO (AT oe 
JL. Pos 437 es as sto the 6 Prepon oul’ and, ees ido of “said ] land, ‘The . ockcs 


“EARLS 





. (278 — "DECISIONS. REEATING TO THE. PUBLIC LANDS: trom, a 


a ‘Direstor of ‘that bureau; 0 on: Pies 14, 1923; furnished: al u report ain : 


: > "he stated : 2 = dg Pacdnde | 
— In my opinion the geologic conditions existing under this Tand are » tel that ee 
. an opportunity for prospecting: should ‘not. be™ denied.’ que Gee os 


_ By decision, dated. June Of, 1923, and “chatted ‘by. ce on paty aS 


7 ia 14, 1998... ‘the. Gonimissioner. required the entrywoman ‘to. consent. to 
ait 4 oe reservation. of: the oil: and. gas..to. the. ‘United. States, or ‘apply. for — 
eae reclassification ‘of the: and: as: ~nonmineral,, de Pe a the ae 


% cancellation of her entry.” : | 

Hess” ‘appealed’ on “Fay | ont ‘1993; aguaiag "that" ‘dhe’ had ‘tamed 

e ‘equitable title to. the land in. ‘question. by” complete. compliance: ‘with — 7 
the homestead law as to residence and cultivation. Notice of inten- 


a tion;to-submit final proof was then being. published. . She also claimed - 


. that. the. report: of the,-Director.of the Geological, Survey. was. not in ~ 
7 accordance with the: regulations ‘under: which. it: was: ‘requested::. Final: | 
: proof: was not: completed by'the: entrywoman. until September 20,1923. 
Tn its decision of November 24, 1993, ‘the Depattment cited a‘sup-— 


s - plemental report. rendered. by. the Director. of the, Geological’ ‘Survey 
on November 15, 1923, which confirmed its earlier report and peinted | ~ 


~ out that the Tad. is. on. the. flank of. the. Wellington. anticline, -a . 
geologic’ ‘structure ..which. was known. to, be prospectively. valuable 
for: deposits: of oil:and. ‘gas: prior to: the. initiation..of. the. homestead 
entry. The Department: said, in. denying the entrywoman’ s claims: 


Nothing. set forth in the affidavits filed by said entrymen. tend to: overcome o 
‘the data furnished’ by. the. Director of the: Geological ‘Survey. “The Director’ s- 
- “yeport ‘of May 14, ‘4928; ‘put: in‘' ‘issue the question: “as :to! the mineral: character: 


oe of: the: and, and as it’ was: submitted prior tothe. ‘submission’ of. the. final. proofs, ; | 


- 4 the. burden : of. proof. must: be, assumed by, the, entrymen. it. BL; hearing. is order ed. a 


‘In her. motion for rehearing, the entry woman | claims (1). that, there = 


ee as was no sufficient: compliance. swith | section: 12(c). of, the. leasing: regula- - 
tions prior. to completed. final proof ,on, her: entry, : ‘to impose upon — 
~.cher the burden .of proving: that, the: lands.. are, in.fact: nonmineral -_ 
are 7 ( 2). that: the regulation i in, question: is: invalid; as. it Tequires . a report | _ 


“-as.to prospective, oil and. gas value of. enteréd, lands. instead of dem-- fs 


ee onstrated: value. of, such: lands for, said minerals, . Aes 


The. entry woman's S second. contention, will: ‘Arst, receive. dae 


a ce 7 ‘tion, as a-decision.in her favor on. \ that. t point,» will render PF eoneideree 
ee of her first claim, spINepSBATY:, a. io * 


oo he ee 


; a ; daca: iaated or r reported a as. Da aable for i ‘and ‘gas, depoaite, ae 
oe thie time. of: entry,; can: only. be. required: to consent ‘to. a reservation ‘of. - 
ae 8 : such. lepers. when it. is, hove, BHOF: to, final: entry that the eas 3 


SNR ge 





a 50) ws = _ DECISIONS, RELATING ‘20 THE. PUBLIC LANDS. Caer 4's! cares 


poe hich: would warrant expenditures 3 in prospecting operations, is snot Pie 
.- sufficient. . ee 
ae: ‘Analyaié of the’ acts of Tuly: 17 1914, and February 25, 1920, pry Cee 
con discloses the fallacy of this. claim. 0° ne 
The act of July 17,1914; supra, provided a means ey aie Pee 


entries. could be faade. and perfected upon lands “valuable for” de- 
fe - posits: of. nitrate, potash, oil, gas or asphaltic minerals; and: author-. Oo . 
. ized thei issuance of patents to these surface entrymen, which patents ia 


= should contain a reservation of, the. particular deposits for which the oe , 


land was. valuable, and reserved ‘to: the United States, its lessees. or | ae 
ve licensees, certain: rights. in respect to said: deposits: - It can. not: be. a 
- doubted that this act was’ intended to permit the joint use.of mineral 
: ~~ lands; ‘and. that’ such ‘rights were reserved from surface: patents as. 
would permit’ the Government, or those in privity with it, tofully ex- 


7 - piloit, and: deep the: reserved yee which pare. the. land. L value oF - 
poe: as mineral land. ee 
| - Consideration of the Pants ese ved. thetetare, ace itidicate what: one 


: “the. Congress ‘wished to withhold. from: the. surface entrymen: and: $0 rk 
ee ‘conserve. | dn each of the three sections. of the act of. J uly: Bue 1914, ad = 
me othe: rights reserved are “tor ‘prospect. ‘for, mine. and: remove” the: s 
reserved” deposits... ‘[Ttalies: supplied. ] - Lands :which, from: geologic .- 
. indications, warrant prospecting: operations to establish: the actual): - 
_- existence’ of. deposits of the minerals: specified in -the act of: July ogre ee 
gd supra, are clearly, therefore, to:be considered as. “valuable for. ee 
such: depesits. within. the meaning. of said. act; anda: report. ‘as: tor son 
such: prospective. value isa: proper basis-for a’ requirement, that.an 


: centryman of lands having such. prospective value: consent to a reserva-. ae 


tion of the particular deposits, in accordance with said act.. ‘State of - - 


- Utah: v, Lichliter et-a. (50°L. D., 231). - | 
The: point is attempted. to: be: nade: that ihe reguirenent. oy a mit ee 


a ral reservation upon prospective. mineral value. of public. land; (it ee 
_. anything less than the actual: demonstrated. existence of tninerals in- oe 
~..< the land. entered pursuant tothe nonmineral land laws, may. result i A ae 
a ant entryman roceying | a surface yg for. lands which: do not. con-" oe 


> tain, minerals. . : eS 
ce Phis claim is without; weight; five: ‘because. the ‘sericuleutal ee 


OF She: nonmineral: land- laws contemplate the passing of title to. mon 
oe “mineral. lands: for'such use for productivity. as. their surface..will ~~ 
apes permit.; An. entryman: under. said. laws, should. not, °in- good: cone a 
_.. gcience; and in-accordance:with his expressed: declarations.at the time: y+. 


— of entry,. entertain any. desire: to secure more. than. such: al, interest. oe 
- A second: reason ‘for ‘the Jack of. merit in the: foregoing’ claim: ‘ape oe 


a ee when: the. result of said: elaim, if allowed, is considered: -Un- a 








= = ere that. ao only such. lands : as had been: prospected t before eine ee 





‘ 
~ a 


ch ee ne 


cn 280. 2 "DECISIONS: RELATING TO. THE: PUBLIC LANDS. fon ne 


eee ie could be properly? ussted as: withenal:: Te aul Shere cases, ae oe. 
~~ entryman, by- completing final proof, could force the hand: of: the woe 
Government and acquire unrestricted title to'lands which, from their’ 
situation and from their geologic. formation: strongly: suggested the 
presence of. minerals, but. whieh, for. some’ reason not rélated to the _ 
-- charactér-of the land. (such: as economic conditions retarding: pros-: on 
 pecting generally; or especial conditions of isolation, or-similar diff- 
aes culties) , had not. been prospected. and: the. minerals discovered. : ‘The - = 
ee privilege given entrymen‘in section 2’ of: the: act. of. July; 17,1914, 0f. 
__. “proving, before‘final entry, that the lands.“are in fact. nonmineral int oe 
eet character” clearly: indicates. a contrary. intent of the. Congress. _— 
oe Any. doubt which may have-existed on: this point prior to the: pass 7 
ee ape: of the leasing act of: February 25%. 1920, ‘SUpTa, which act:18. °° - 
pan 3 ee complement of the act of J uly 17, 1914, supra: (Marathon. Oil Conv. 
~o ) West, United: States, intervener;: 48 L. D., 150}, was dispelled by the. : 
ee provisions of said leasing act. Under eectign 18 of that.act,: permits ba 
ee Ol prospect. for oil and.gas are authorized as to: deposits of saidwin- 
_-.~ erals owned. by. the United: States; and, in‘section: 20 of said. act,:sur- ~~ 
face’ entrymen of lands entered :before-the lands: were withdrawn or 
a classified : as mineral, who: were’ ther eafter required. to consent: to ace 
wn : cept, ie restricted or. surface patent: with: the minerals’ ‘reserved. to: the. : 
oe. Inited: States, are given: a: preference right: to a permit to. ‘prospect aes 
Be for oil or gas. When ‘the actual : ‘existence: ‘of deposits’ of :these:min- ~~ 
. erals is established: the entryman: is entitled toa lease... No: clearer 7 
Bee . evidence: that: lands prospectively: valuable: for oil:and. gas. werein- 
tended: tobe: patented under: the. nonmineral | laws: s-only: a a ae. ie 
Se : vation: of such: deposits ‘can: well. be desired: : Uo: Re. 
- There remains the question: whether the eatryiwomen; had’ ‘ear nied em 
es aqiiitabls title before: the question as to-the mineral char acter. of, the .. 
~~ Jand was raised; so as to remove: said entry from the jurisdiction of 
o ye the ‘Department, except: in''so: far as-it: may: ‘be: able. to: show::thas: on a 
os the date of. conn s final proog tl the lands “were: Imown to be se miliveral a 
- an ‘character: 9) Pe ao 
ae ae The report’ by: the: Diredtor: of ‘hie: Geological Suave dited Moye es 
oo) 14,1923, lacked. the definiteness contemplated by the: regulations: ‘of - 
ue ‘March’ 11; 1920, ‘supra; and thesentr -ywoman was. justified i in‘requir ing oo 
“> casmore ‘specific report. The'first report, however, putthe question in. 
ae ‘issue3 ’ ‘and, as the subsequent report: of ‘November: 15; 1928, : was: ‘by. ae 
tee Bo its terms. ‘merely » an nf ainpirficstion: of its earlier: Sep ort as. to. preepie tr 


ra , i 


oe tas) and F completing: dhe ‘formar’ incomplete report, i ‘in. soi for. as: ib re 
oe . ‘lates! to. facts: kriown: at: that: time. ‘The fact: that: the: entrywoman es 
oa ‘completed: final proof in the interval between these two: reports is:‘im- 
coe Seat as she: could not ty 50 doing's shift the’ burden. of ca to the . i i 





— sol fata 


3 Goverment; ‘aiid: change an. issue on atied: ‘thereby. ee - 
: “an, unjt just. advantage through the failure of one: of the bureaus of. the’ 8:0 2.2 
pe Department. to-render as complete, a first. report, as the. regulations. — ek os 


"DECISIONS RELATING. TO THE. PUBLIC. LANDS. oe (BBR - 


- contemplated, The: situation. would, of course, be: otherwise, Tifa... oe | 
‘second. report. was, rendered apon. data not. ‘mown. at. the. 1 time, ei OF a 


the earlier. report. . ee . 


In this case it appears that the first report could have contained : i : 


Maoover of. gas, which. discovery had: no. > bearing © on. ‘the question 


-. presented. in this case, and. was” not relied, io in the. “previous 
- decision of the Department. ae a ae 


. The : ‘Department . perceives 1 no. aes fon a: | qiodifcetion! of: ‘its | 
: previous decision in this. case, as: to. the entrywoman. Hess, and ‘this 
motion’ for: a: rehearing is denied.. ‘The. records are. returned: to:the 


~ General Land Office with. instructions: that: she. be’ allowed. 1b days oo : 


7 from notice within which to file: a mineral. waiver, Or. to. exercise the a : “ 
privilege. conferred. by the act of J ae Ve, JO, aioe of sor icin So 


that the land i is in. fact nonmineral. 
"WILLIAM ERICKSON. 
Decided. February 20, 1984, 


: |Past ant ownanas tims Rieurs.. 


Aw unrestricted . patent: ‘issued: : by. <the ‘dovsrninént conveying public inate fe ei 





abutting upon; a nonnayigable lake in the State of Montana,.in which.the ” on 


common. law, with. respect. to tiparian- proprietorship. has. been adopted, eae ne so 


fe? “carries with it an. absolute title to. ‘the lake: bed.. ae 
| ean RigHrs—JURISDICTION. | pe 





ORS eR a ieee i er BO oH Me eS 


_ Prior. to the issuance of. an ‘unrestricted. patent by ‘the Government. ia 


“lands abutting. upon" a ‘nonnavigable: lake, ‘the’ law: of the ‘State. in- which : ee 
-the: ‘lands’ are. situated: has: no effect: upon the’ title to: ‘the Yands’ in’. ‘the lake - en. 
~ bed,: and: the : ‘United | States: may: dispose: of the: bed: of the: lake. eepatats eb a ee 


from. ithe: yunlands, without. t regard 1 for r local: Jaw. ' 


as oat 


‘Lease—Parenn. 


“Where the title to lands. abutting | ‘upon a. . nomtiavigable-1 lake : remains. in. ~ the 
United: States,- the, Government, as” a Yiparian proprietor, “may. ‘grant per-* ; 

“mits and Jeases pursuant. to. the. ‘act of February 25, -1920, of the lake’ beds 
separate and apart from. the: ublaitas,’ but: eee for the “Uplends® must, Sate 





. ieee on contain’ appropriate ‘reservations. eo ie ee A ee 
. ‘Departmen ra DEcIsiIon OVERRULED: 80: FAR ‘AS LW Gonrizer,: erate are i 
"Case: of ‘Clayton: Phebus (48. Le D:; 128), overruled SO: Far’ as in: -conilict.- 


Fo, First Assistant Secretary :' 





_ This. is, an, n appeal by William Erickson. from the decision of eos i 


eon rejected his, application for a ‘permit t to prospect for sodium, : oo 








a -282- ion " DECISTONS: RELATING ‘tO THE PUBLIC LANDS. < _ vor. os 


ce filed ‘ptirushe to: the lensing: tet of. February 2b; 1990 ais Sti “437 o os 
. . “for the reason that the’ area described was ‘show: to: consist’ ak parts 
sof the: ‘beds : of thrée small, ‘nonnavigable meandered: lakes’ lying‘in 
oo ‘sections 24, 25, and 26, T. 86 N,, R. 58 E; »M. P. M., ‘Glasgow; wri Montana, 


ae Pe disposed of i the United States, said disposals: carrying with = 
Pes en title to the beds of’ the lakes.’ 7: ae 


Pot This: appellant. claims: that: title to these lake: beds'3 is' in. thé United a 
States and: that permits may ‘properly be. issued therefor pursuant wae 


a to: the: leasing act of February 25,1920, supra. 


No. error is ‘perceived i in the finding of fact by. ihe: eciamicioaee - 


. | that the lakes ‘are’ nonnavigable. : They. are shown: upon: the plats of z 


| survey: to'be narrow bodies of water. without: inlet or outlet, soctupy- 


-ing basins of ‘from one to about three miles’ 4 in. ‘length ina country —. 


fs -deseribed:i in the field-notes.of the Government survey as‘mountainous. — 


and: rolling: These notes show that: the -waters: in said: lakes.-are 
: alkaline. <The: Department does observe, : however, that lot“12 ‘in 
_ section 24 and lot 6 in section 26,.appear to be vacant. public: land. 


Title to the remaining upland passed from the’United States before 


the passage of the leasing. act, and without any reservations of 


— : sodium deposits to the Government. 


-It is too well settled‘to admit of anaaet at this fine. nat fatants a 
of public lands abutting upon nonnavigable lakes willbe construed 


. dineaccordance “with: the. A of the State within» which the land is -. 


; -Jocated; ‘that: unless“a contrary. intent is expressed 4 ‘inthe patent, the * 


oe eaider: line will be regarded as merely indicative of the amount: of 


upland to. be paid for by the patentee ; “and: further, that where the — | 


: : common, | law of England. is s followed. such patentees wala fide; ¢ | 


abe ed 


S “Hardin's v. Jordan. (149. U.. 8. BTL), ‘Mitchell. v Binale. (140 UU. S., os | 
406), Kean v. Calumet-Canal: nad Improvement Company; (190U.S., 
452), Hardin ». Shedd (190 U. S., 508), “Wilson and ‘Company v. 


_. United States: (QAD Ue S3 5 24)" John P: Hoel: (18 Le -D:,. 588); In- 


7 . structions: of J anuary 12, 1809. (14 Lis Ds ; 119), Grane iL . Shumway 


ce — (ar L. D., 71), Clayton Phebus (48 Le D. , 128). 


The ‘State of: Montana. has adopted. tia. common. ore ‘of ‘Brigland— | 


ee ae, controlling. wherever, not..inconsistent with. the, ‘constitutions of 
-. gaid: State and the United: ‘States, and:-their. statutes. (section. B552) 
of the Code of. Montana), and: no such inconsistencies appear.as to 
Hope _ the rights: of: riparian owners. Fordham: D: Northern: Pacific, ‘Rails | 
way Company (30 Mont., 481; 76 Pac., 1040). . : 


AS. there. was no limitation in. the patents isaued: for ihe ‘uplands. 7 


: a = abutting upon ‘the. lakes. involved. ‘herein itis clear. that: ‘title. has. : 
aaa ' passed 1 to the patentees, for all those portions of the beds of said lakes, 
ae = save e that which r remains in 1 the United States and would t pa as ied oe 








om m8 “DECISIONS RELATING ‘TO ‘THE: ‘PUBLIC ‘LANDS: at at oe 


2 vena tai the xcant: and: tnappropriated’ lots: before Aesittbed, upon ee 
a the: ‘issuance of: unqualified : ‘patents for said? lots." eee 
+ AD prospecting: permit: issued: pursuant’ to. the: Teasing. act at: Febint ae 
am wey 25; 1920, supra, would carry with it a riparian right to prospect foe. 
oe tothe: appurtenant: ‘portion: ‘ef ‘the “lake “bed: ton den ‘Phebus ace ee 
oe Ee Ds 128). In the case’ eited: the Department held: : a 


: phe’ jake ‘paing’ thus’ completely’ “surrounded: by. ‘tracts ‘covered. by: ‘patents oo 

| "and a. prospecting permit: or: ‘applications therefor which ' ‘attach. to the entire 

bed ofthe: lake; the “Department: ‘would -clearly“in ‘no- event: ‘be: warranted: | in en 
= | granting: a permit for. any, portion: of the lake bed .as: such... aes eae 


“This ‘ruling would’: ‘geem - to” require the: sréfotiba of this’ applica? i — 


- tion in its-entirety on the ground: that thé interests in'thé lake beds oe 
are not severable 4 from the apland, even as a fe: » the lots owned by. ee. cea 
~ United States. | eee ea a ee er ae ee es 
.. This: case,’ eae ‘péeaenté: the question anew: “with. the: daldea ei. 
= Sie iremastarice: that the only --areas, so ‘far’ as*is’ ‘shown, ‘which’ are | a 
. likely to contain: the’ mineral deposits desired to be discovered‘and = 
leased: by this: epyeliint's are those which’ a are: below the meazider- Tines - 

es the:lakes:! i f° e300 aetix: ce ee fog Sea Te 0 


The: foregoing rule. seems, ‘upon ‘cbinsidération! of the: aithorities | 


te ean cited;.'tobe based: upon the mistaken ‘view that: ‘the’ law. ‘of. 
- ~ ‘the. State’ within which: ‘nonnavigable” Jakes’ aré- situated; as to the Ss 
ee rights of tiparian. owners, is binding upon: the: United’ States: before. aoe 
ite has parted with. ownership of the: uplands: » That such is not'the | 
—. case clearly: appears. inthe: ruling’ ‘Of. the: Supreme, Coutts in’ vthe~ oe 
~- case: of F Blardin: ». Jordan, supra, that—: Peg oo hae oe 


- [Italies. ‘supplied. d: 


< lt. a later: casein: iwihigh’ thes same sebant sdheréd” i ‘thee valingt in: oe 
eS Mitchell ». Smale and Hardin ». Jordan, supra, the. court: pointed’ 
“= outy with: respect: tothe effect of: said’ ‘rulings upon “grants. ‘by the ae 
“eS Government * “The United: States can’ meet: them: by the form ofits 
Ey conveyances.” Bae ‘Kean ¢ Ve Calumet! Canal and a Depovenisa Coinpaihy a 
(180 U.S; 452). NEG - 
te Until: the ‘Wiited Slate, iad paseed titles to. riparian ands: with- a 
Pl te any: restrictions or..reservations “in, its.conveyances, it has ex-.| 
= clusive jurisdiction. over ‘the lands underlying nonnavigable bodies Of foe 





Ciara 


i Ors we 


Pye - , aa €o “the? ‘grants of. the. Government for lands: ‘pounded: ‘on shies: and . o 
Bet © ‘other: dite! without any. ‘reservation and restriction of: terms, are to be con-.~ Ve - 
. eee as: to their effet: according to: the: law. of: ‘the: State in: Mi aphich the: esas Vhs 





ee water. and may dispose ‘of. them ‘without regard for the laws of the | os 
ee ‘States in which. said: lands are’ situated: ‘As such areas are lands* 
, ; belonging to the United: SL oo Hepsi of the minerals: & spebified i 


- 


= “BBA eel "DECISIONS RELATING TO THE. PUBLIC: LANDS. en ee 


; a it seems. pda “therafore:: that. prospecting. permits. and. leases _ - 
may” be issued for’ lands, ‘below. the. meander: lines. of monnavigable ia 


; : Sena for the. ge of the State within, aise. pana davien they lie. a a 
~~ Such patents or, other’ conveyances as thereafter, issue. forthe: uplands ae 
must, of course,. clearly, show..upon. their:face:the: limitations meces-- 


ee ary o prevent the passing of the title to the jands below the ; mean- : 


oe - der lines, 1 In ‘accordance with: the. State. Jaws... o- | 
In. determining what. portions of the. beds: of: these, ae are oe ca 


. owned by ‘the United: States, it will be nécessary to ascertain: what — 


os areas have. passed to the riparian patentees,. pursuant tothe law of 


- the State of. Montana.;, The tracts: peices will, be — to diss oo 


7 - posal. under. the. leasing: Rb eae 


ee kre again appears that the common aw is } applicable, ag. no o Specific 


S | provisions. relating to riparian rights. which | are: Anconsistent: with 


the common. law, have. been :found. by: the Department. | In view: of 
. the. narrowness. ‘of these, Jakes it. ‘seems; that. the: common: law rule. — 
with respect. to. streams , should. be.: followed, : -namely; that..the 
boundaries extend toa center line drawn through said lakes: at right 
angles from..the. ‘meander: line,, with; the:use .of; converging -lines_ 
-only..at the, ends. of said. lakes,:as was suggested i in Hardin. v. Jordan; 


Ee fe supra, rather. than the. application..of. the rule. followed: where lakes 
are .of a. -width. comparable. to: their., Jength..:. In- such: cases “a: center 
point. is adopted: and all, -boundaries: determined by: converging dines: 


’ which meet at said: point... Olson. y: Huntamer..(6 S..Dak:, 3645. 61: 


NW. 479) ; Shell e¢ ai. v. Matteson .(81.Minn.,. 38; 88.N. W, 4915 oe 
|  Scheifert et al. v. Briegel et al. (90. Minn., 125;.96 N. W, 44). | 


“These. boundaries | omay.. be. ‘arrived. pi by. ‘agreement atl the. 


| "-yiparian: owners: of. ‘the, lands: adjoining: the: vacant «lots -of. ‘public 


-Jand, and the applicant. for. prospecting permit: imust : ‘furnish’ ‘such’ | 
| agreement for the, approval. of. the, Department, before. a penile will ee 


eee - . be. issued... wel aes oy eae ms ee je ike yf, 7 tb; i : . : ot é: ; | 
, The. Commissionar’s a is. Jnodified: to: veoilonne to the. views: es 


ate a | ParevrLaxe—Riraman ‘Rigrrs—Mrnenat. Lanp:SArINE - Tans, 


2 hecan. expressed ,. and...the..record. returned: for: the? action. herein} 


| directed, . . The case. ‘of, Clayton, Phebus, supra, is; overruled in. 80: far. | 


. 8 as 3 it is inconsistent with the rules stated 3 in ‘this < case, ' eC ee eo eee 





! °ORNDREW A A ‘MALcorm.” 
. Oil Pevruary 28, He. 











ree week 


An unrestricted. patent; issued, by, the: Government, ,conveying, lands apna * ses 


oe oe a “on, a. ‘honnavigable_ lake, , divests. “it, ‘of: all. title to. or. interest, in. the: Jake» 
Le ie ‘including’ minerals thérein, and. thé. extent of ‘the’ title. of the riparian ig ee 


4 oe ‘proprietor’ is ‘thereafter to''be® ‘determined* ‘in aécordance: S with | the: laws “ot a. i oe 
eee ion the State in. which the lands lle. Ee : hee fe ee 
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Breast ‘Rignts—Lixe-—Mowrara: ae - nee ee ae a 


: Montana. has’ ‘specifically’ ‘adopted by: ‘statute: the. ‘cortimondaw. sitle’ of owner a oe 
., Ship: by.) sriparian:: ‘proprietors. Of: Jands- underlying: nonnavigable. bodies. of: aes ec 
~ water wherever not. inconsistent with its constitution, or. the. constitution: ie ao 


“and. eauutes of the. ‘United, States, . 


Pawar 4 = LAKE — — - Mowrana - — . RIPARIAN: Browns = Sanne. Lanp- — ~ Phosrnottna Ae de ee 


_Puemrr—Lanp Derarracent—J URISDICTION.. 


ch patent. conveying. title without reservation to. ) public lands ‘abutting upon. ee | 
: : eS a nonnavigable. lake in the. State. of Montana. includes, in accordance with | PT eg 
“eee ‘the common. law, “the: lake. bed as appurtenant to ‘the, ‘uplands, “and the. A oe 


oe lands: “from disposal, except. pursuant’. to. special . laws, ‘does: not : confer." 


.. ‘upon. the Land: ‘Department. any: Jurisdiction. thereafter to, issue a a permit, esas 


ent to: prospect for sodium in:the bed: of. the lake... 


on Minerar, Lanb—Sauine Tanp—LakeParnnt—Riparran’ Richrs, ey 


The rule that the ‘known ‘mineral character of public. ands which ieee not ie 


- been reported, withdrawn, or classified as mineral, must be ‘determined 7 


ag of the: time when the claimant has’ completely: fulfilled: the | require: - ) 


ments. of ‘the law: ‘under: which he claims, in: ‘order: that..mineral deposits 
may: be: ‘reserved: to the United: ‘States, is as: applicable ‘to’ Jands' in: Jake» 
beds: which the Government knows will pass to the riparian proprietor — 
., as appurtenant. to the upland, as, it is. to the upland. liself. | “1 


Finney, First Assistant ‘Seoretary? 


. “Andrew. ‘A. Malcolm’ has’ appeal front the dabision’ of the ¢ Com- 
missioner of’ the General Land Offiice,. dated August’ 2,° 1923; which - 
rejected. his’ application. for a permit to" prospect for. sodium; filed 


i pursuant to the act’ of February 25, 1920°(41.Stat., 487), for certain : 


- Jands-in' the: Glasgow, Montana, land. district, within the meandered 


~ lines of ‘three’ small lakes; for the reason that the abutting uplands - 
have been. patented under the homestead Jaws, and title to the, lake: 
beds had vested. j in ‘the riparian owners. | 

: The uplands were surveyed. and plats thereof approved o on: n, May q, : 
“ 1909.: Said lands were patented under. the homestead laws without 
any. ‘mineral reservations, but: with. a reservation of the coal, deposits . 
a ‘Pursuant to the act of June,22, 1910 (36 Stat., 583)... ae | 


: _Appellant : apparently. ‘bases his. appeal, upon. ‘two. inain *} ‘propo- ie io : 
| sitions: First, that the title to lands underlying the bed of nonnavi- — 


gable : streams or. lakes, remains in, the United. States, regardless of the 


- laws of. the: State i in which. said. lands | are located ; and, ‘second, ‘that > 7 : : : 


= although . ‘the. lands. within, the. ‘meandered lines of a. ‘nonnayigable ee = 
~ lake may. pass, by patent. from the Government as: appurtenant. to the ee 


: riparian | lands, unless. said lake. bed i is. ‘excepted, nevertheless the long- s - ae 
-_ established policy, of the Government. of reserving. saline. ‘deposits a 
“is. sufficient: to constitute , such. an, exception, of. the. lands’ involved, ee 


: which are alleged t to. contain deposits o of sodium sulphate or. r Glauber | 


- salts. 
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“v 


eee” This view was ‘expressed in an eae -preséntation OF: the ¢ case’ by ; 
counsel -for. the appellant, who.argued that:the.States were: permitted a 
to determine the: disposition of papue lands, under: the: rule followed | 


_ by the Commissioner.’ * | 
~The question as to hat law should” be ‘applied “with Fespabe to ml 
title: to. lands in beds’ of’ nonnavigable lakes, where the uplands were 
patented by the United States to its’ citizens, was) ‘decided. by the Su- 
preme Court i in the « case of Hardin: v. J ordan Bed U. S. rie ‘The 


Doug 


ae mon, 510, as. ‘follows: 


- Tie. 


a > Phe United States: have’ not: repealbdl: the: ‘common’ Faw: as to: ‘the’ Interpretation 
of their. own: grants; ° ‘nor: ‘explained what: interpretation or: limitation should ‘be. - 


-- given to, or imposed upon the terms’ ‘of ‘the ordinary: conveyances which ‘they: —- 
ee “use, except in.a few: special. instances ;. but these. are left .to. the. principles of / 
= ‘ Race. law, and. rules adopted by. each local government, where the Jand may lie. Pe ee 
ed and. added: et oe a ee 
_ . In our judgment. the S eraits of the Goverment tor fends pounded on. eee: | 
verdes & and other waters, without: any reservation. Or: restriction. of terms, are. to be 
aes construed « as to their: effect, t according to-the: law. of the Stated in. which the. e lands ee 


‘The views “stated: in Pardin vd érdatis ‘supra, on . this pot: have — . 


. es ‘been consistently adhered to by the Supreme Court in its.subsequent 
decisions. Mitchell v. Smale (140.U..S.,.406); Kean. a. Calumet 


_. Canal and Improvement Company (190. U. S., 452)... In. the case of. oe 
Hardin, v, Shedd (190 U.S., 508), the Supreme. Court. said, as to. the : 


7 ‘interpretation . of grants. of. lands adjoining: nonnavigable | lakes: 


ae In the case of. Tana bounded on ‘a: ‘inonnavigable lake’ ‘the. United States: iene | 3 
a the. position. of a. private. owner subject to, the general. law -of the State, . SO: far. 
_as-its conveyances, are concerned.. Hardin.v. Jordan, 140. U.S. 871; Shively eS 

- Bowlby, 152 U. S. 1, 45; Grand ‘Rapids & Indiana R. RB. Co, v. Butler, 159. 


U.S. 87, 90, 93; St. Anthony} Falls ‘Water Power Co. ®. St. Paul Water ‘Commis: | 


- ‘stoners, 168 U. S. 849, 363. 


Tn. the later case of Wilson and Company « CR . United States 5 (245 U. 8, 
pressed i in Hardin 2 vd stdin, supra, ‘and like cases, as ‘representing. an 
indisputable state of the law because gonclusively settled by ale 
decisions. | . | wes 
The uniforia pivtctive of the Department, ‘since ‘the decision of this 
- court in Hardin’ v. 0 ordan, SUDTC, has been to regulate its ‘disposal 
of Jands forming the beds of nonnavigable lakes in harmony with the 


ca provisions of the law: of the: ‘State. i In “which the lands* were located, as. 


to the effect. of patents : and: grants ‘of ‘the - abutting uplands. ni) ohn 3 

any Hoel. (181 LD: 588), Instructions of January 12, 1892. (14 Li Dire 
| 119), Amanda Hines (14 L. D., , 156), Fr M Pugh et a, or a0 Ds; 
rai a4), vane Phebus goat, L. D., rAzB ye. a: 
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“This. ‘eppellanit’s cia on. ‘this a is s unsupported ar any: cita: co 
a tion: of. law or. allegation of | fact. which: convinces | the: ‘Department. te eee 
i. that: it: ‘is.at. liberty. to. give to. its. patents: any inter pretation. incon- 
_ sistent’ with the:rules so. clearly and repeatedly: stated by the ee oe 


dngiciel, tribunal.of the:land.- 


That. the. law of Montana: follows the: common- “aw ville: of owners : 


, ship by riparian owners. of lands underlying nonnavigable bodies:of | 
water. appears:. from: ‘section 3552 of the Code. of. Montana, which 
specifically. adopts the common law-of. England: as: controlling wher- 
_ éver not. inconsistent with. thé. constitutions of the United States and 


_. the State of Montana, and. their statutes. No such inconsistencies 2 | a 


appear on: this point. | ae 7 
_ There remains ‘the. suggestion that the  Gosennane — virtue of | 
a cis admitted policy: of reser ving | salines from grants of its public 


~ Jand,-reserved the beds of the. lakes j in: idmestion, which: a are alleged oe ' 7 ae 


: contain deposits of sodium... 


-. - This. suggestion is’ hea ‘upon an: Taeuoued, that: the’ lands in. - . 
the beds of the lakes may be considered as: séparate from the. up- ee 
~ Jands, and. excepted from. the operation. of. patents upon: some eco a 


siderations different. from those: with respect. to the: upland. © 


= Such. does not. appear to the Department. to be the case.. “Vande: — 
in Montana, which. ‘are: covered: by. the. waters: ‘of a: nonnavigable = 
lake, pass, in accordance with the common. law, as appurtenant to 
: the uplands when said: uplands are: patented, unless there ‘is - ane 


ee express. provision in the. patent. to the: contrary...’ Hardin. v. J ordan, — 


| supra. As was pointed out in the case: of Kean v. Calumet Canal: — ae 


| ; and Improvement Company. (190 U. S., 452); the Government, hav- 
~~ ing knowledge of the laws of each of the States with respect: to, 


; : the construction. of .grants and’ patents, may,” by the form of ue . Su, ars 


. opnaeyaniog; pass only such estates as it desires. 

. Admitting: that it has been and is the. policy: of: the Gangress, as 
reflected 4 in its.Jaws, to reserve. saline lands from. disposal : except: 
- pursuant to special statutes, nevertheless it is well settled that the: 
conveyances by the Government. of. riparian. lands will be. tested by. 
the laws of the State in which the land i is located, as would a like - 


conveyance by an individual ; and any of its policies: or general 


practices not reflected in a. patent will not: alter the effect of the 
-patent, or permit further disposal of,. or jurisdiction over, lands so 


_ conveyed, whether upland or lake bed. “Such subsequent attempted | 


: _ disposals were severely. condemned by the: Supreme’ Court in: the : 
“case of. Jeffries vo. Kast Omaha Land Company~ (134 UW 5. 178). 


The: issuancé ‘of: ‘a. ‘patent, without a mineral. reservation or reser- ; 


- “vation: of: any other’ character, isa ‘determination by the Land. Dee: 


: partment. that. the: lands’ are. of. a ‘character. contemplated . by: the ss : i s 
. Jaw under. which the patent: issued, and Saou only ‘be: ‘set, aside ee re 
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> cause: of trauid¢ or mistake’ in its j issuance. ' “Davis's S | Administrator ce . | 


= Sabina (139 U. S., 507). 





«The state: of the’ law. ‘with: respect ie a to ane Taide 3 in the beds 7 


Or these: lakes. -was. well: settled ‘when’ the patents by the Govern- es 
eee. ment were. issued; and its failure to limit: these patents: in. some. Te- 
_ } spect so’ as to: ee the beds:of these lakes indicates, prima: facie, —< 
pies that: they were not: known: to. contain: sodium’ sulphate at’ that’ time. -- 
“ep Jot is also. well settled. that the: known mineral: ‘character. of public es 
[ae ads. which: have not been reported, withdrawn; ‘or. classified ‘as — 
"mineral, must be determined: as' of the time when the claimant has Me. 
ae completely: fulfilled’ the requirements’ of: the: law under’ which. he a 
| | Es claims, j in order. that: mineral deposits may, be reserved to the United 
ae States.in any. patent; certification, or approved list: which -it’ may. : 
issue. State: of Wyoming ef al. v. United States. (255. 10m S., 489). oo 


The feeone rule is:as applicable to lands ‘in lake beds, which, the. 


oe : a Government. knows will pass as appurtenant tothe upland, by virtue 
of the: laws of the State in which ‘they. are located, : as is s said with 2 
ea respect to-the upland itself. 3 ae 


This applicant requests a petaiit to piaabeat. ve sodium sulphinte;: r 


so which indicates that the actual existence of said deposits 3 ‘is not known - 


; ; : at: present ; and: if such be: the: easé, there can:be no- question that. . 
the patents. for the uplands were ‘properly. issued without any reser- 


| vation or exclusion. of the: lake beds, and: ‘not, t through 4 cae or - 


mistake... Fas | a. 
From these coe ie Sepik 1s gone aed: that it: is + with: a: 


a * out jurisdiction to issue prospecting permits for the lands in the. 
~~ bed. of: these. lakes, which: lands. Baye become > the: “property of tne. : 
a abutting owners. . > ae 


“In view of the cafoen wih sakich thi: eaucts ad the Depait.” - 


ment have expressed. and. adhered to the principles stated herein, it — 


oe ‘must be held’ in this-case that, as the title to the lake’ bed has passed _ 


oS from the: Government, appellant’s pemmtt application. v was” cy, ae 


= rejected 


The decision of the e Commissioner 1s. firmed, and the case is  elsed. - 7 





| MARCUS v Ww GRAY ET Ab. 
"Decided February 28, 192). 
Om AND Gas. ‘Lanne _- Winn ar-—Hownernan- Hinrey—SuRrAgE ‘Rienrs— : me 
| | Parent—Hvinence—BURDEN, OF | PROOF. | = 3 estar ea ee 

_ A published. report’ by the. Geological, Survey. ‘that. dana? are. ce neste aa 


ik valuable for oil or gas is suiilclent, to warrant ‘their withdrawal. for. such ; a 


“aw. ‘must either ‘eonsenit to: take a “restricted patent | in. accordance ‘with i 
- the provisions . of. section: 3 of: the’ act: ‘ot; J uly 17, 1914, or assume the ae 
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burden of root and: ‘show ‘that, the: Jands: are. in. tact nonmiineral a 


character. 


Om AND. Gas. ‘LANps—Wirmprawar—Honista. xm —Sunvace Rients— oe oa 


LAND DEPARTMENT—LACHES,. 


A report. by. the Geological. Survey that land 4 is prorpectively. valuable. ‘fox on ee 
oe. a or gas is, as to. its. effect. ‘upon a subsequent nonmineral entry, tantamount ae 
~ to a withdrawal, and administrative delay by the Government in following 
MD. the report | with ; eb withdrawal. or classification, of. the land ‘until. after. © o 3 
a. entry: had been..allowed and. compliance with the. homestead. law.ecom- 
- pleted, does. not: relieve. the: entzyman: from fulfillment Of; the e requirements Pee ae 


OL: the act. of. July 1G 1914. oe 


. =a Covnr AND. DuparTMENTaL DEcrstons: rrp ‘AND “Apeure. 


Gases of Washburn-¥, Lane (258 Féd.,584), Columbus C. “Mabity, on oc ie 
(48: L. De mal and: State of Utah 2 - Lichliter et al (501 L. D. 2L);, clfee fe 


and’ applied... 


aw 


. FINNEY, F inst “Assistant i Séoreiary 


. Appeal has been filed by- J esse. Miamie trom. the decision: of the 
Commissioner of. the. General Land: Office, . dated March 91,..1993, - 
which required him. to. consent to the amendment of. his eed | 
homestead entry for the E. 4 ey Sec. 18, cL: 10 Ny R: 39 E., M. P.M... 


. Miles City, Montana, land district, :so.as to. reserve the: oil and ae ae 


deposits in said land: to. the United. States, In accordance with the. 


, "get of July 17, 1914 (38 Stat., 509). ae 


“Marcus filed’ homestead application on Jt une 2, 1920, “and his entry | 


. was: allowed. on: December. 6,..1920, ‘without. a: Ecevatibn: of the. ‘oil. * | 


f and gas) deposits, the. ‘eoid land being neither withdrawn: nor. 
: classified as mineral at that. time. Although there was filed on Octo-. , 
ber: 18,. 1920, an application: by. Walter R: Gray, Roy Hutchinson. - 


. Harry @ “Allen, Edward .A. Cornwell, John H. Matney, jr., and 


. basis therefor. report. by. the. 


James E. Monahan, for. a. “permit: to prospect: for oil and. gas. upon : 
. the land. involved, pursuant to the leasing act-of February 95, 1920: 
e (41 Stat., 437), the. Commissioner. did’ not: proceed: to adjust. these. 


= conflicts .in- accordance with’ section 12(¢) of the regulations of Marchi ; ee 
~ “11,1920: (47. L. D: 487) 5. until March 21, 1923. The entryman. had in os 


a the interval, on. ai une 24, 1920, ‘completed final proof. on his entry. 


a “In his degen. of March O41; ‘1993, the Commissioner. called ‘upon hoe s : E 
= ‘entryman to’ consent to the amendment of his entry y purs suant to. thee on 
act. ‘of July: 17, 1914. (88° ‘Stat., : 509), as. to oil: and “gas, citing: as qe. 








"dated March 1, 1923, that 


‘rector of the Geological Survey, - : : | 


~The records: of. the. Geological: Burvey : indicate, ‘that the: , geologic. “eonditiona’”. ee 


a "Gaertn the: land. involyed. in; this. application | awere such as to warrant, ita 


“ : classification’ as. ‘valuable ‘for deposits of oil and: gas on June 23, 1921. 


af a held said, entry for cancellation unless s the mineral waiver should pee 








“28 v0 5 5019. 
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Iti is. laimed: in this appeal. that the Department’ is without’ a = 


thotity to require. ‘the waiver of oil and. gas. deposits, and further fs 


that if such waiver is required appellant is entitled to a hearing ore 


| hs _ disprove any classification of the land as mineral. 


~The Geological Survey report: was based upon. data’ referred to. ‘in . i : 


a 8 a further report, rendered December 22, 1928, in which it. was stated: a 


This Tand is: situated on ‘Porcupine Dome, a. whajor anticlinal’ ‘uplift in- east a 


ao es central Montana, ‘in. which. the structural and stratigraphic’ ‘conditions are con- - 


- sidered. to be favorable for: ‘oil: and gas ‘accumulation. The structure mentioned = 


a was detected by Survey geologists in 1914, and its oil Dosis! are discussed 7 


> in Survey Bulletin No. 621-f, ‘published: September 24, (1915. - San 
_ To date four wells ranging in. depth from 1200 to.1760 feet, all of ‘which ie a 
ae" vielded. showings of. oil: and. gas: have been® completed on. this structure,. and. ai 
2 fifth, in which showings of gas have. been reported has been drilled. to a depth of 

. 1400 feet and according to last accounts. is. to be drilled to the deeper sands. 


‘These data are not. sufficient to charge ‘the entryman, at. the. ns ae | 


: ‘ot final proof, ‘with: knowledge» that the land ‘1 ‘Is, in fact, mineral in _ 


character. ‘They do, however, indicate that, prior to the filing of _ 


— -appellant’s s homestead application, the Government had examined the- : 


. Jand; and had. published, in Survey Bulletin No. 621 fa summary - of 


. : ‘its. observations, ‘Said- report described the land as. , prospentioely. a 
_ valuable for oil and: gas in ‘the following terms: a ae , a 


a = the existence of oil or. r. gas in this field’ is at presént merely ‘conjectured. os 


a oe the favorable structure ‘and the fact that. formations of the same age and _ : 2 
~ character as those. ‘represented here: are. known ‘to contain oil’ in other places. 8 ; 


~The fact that. lands have ‘prospective. value for oil and. gas. is suf- “ 


a . : ticient { to: warrant, their. withdrawal as valuable for such deposits, and we 
isa proper. basis for. the issuance of. a. “restricted patent: pursuant: to. 


the act of July 17, 1914, supra, State of Utah ». Lichliter 22 af. ee 


oe L, De 281) ; “Foster v. Hess (50, L. D, , 276)... 


~The act of J uly 17, 1914, supra, ‘authorizes, i in ns woctib 3 “thereot: the = 


: " “isstance of limited ‘patents under nonmineral” land laws where lands: oS 
oe have been “ “ withdrawn, classified or. reported as. being valuable for 
oil or gas. “These provisions _ seem to contemplate. a reservation. of. - 

~ minerals to the United States. (1) wherever. the existence: of the-min- 


- erals has been ‘shown, and ‘the. lands classified as such; (2) wherever — _ 


the existence of minerals seems ‘probable, : and: such prospective. value fe 
ha Tag’ prompted : a withdrawal of the land; and (3). wherever there has 
not been a formal withdrawal or. ‘classification, but a report has-been 
: made of. facts which would. warrant. a withdrawal or classifieation’ ae 

- of land™as: mineral. ‘Reports’ of this ‘character. by agencies of the 


: 2 Government 2 are clearly. of the kind contemplated, by the. act. of July is o 
UT, 1914, supra; ; and. i in the present: case the entryman could properly 


7 _ have been ‘required. to consent. to the: amendinent of ‘his’ entry from 


- = the time. of ue inception, s SO as 8. to reserve 2 the deposits o: of oil and gis ey 


ta 
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| “to! the United States Maministratins delay: ea the Governinanty or: 

ee its failure to. follow up the report with a: withdrawal or classification : 
ofthe land. as. valuable: for oil:or. gas until after entry had been made » 7 
and: compliance. with, the: homestead law: completed, doesnot: alter — ae Se 


Pe: the situation. ; ~The: report, in view of the ‘provisions. of. the act of | 
oo uly: 17, 1914, supra, was as effective asa withdrawal or classification: 
+ The only. error. perceived in the Commissioner’s- decision is that. 
os thie. appellant was not afforded the privilege g guaranteed. by section 2° 


oe the act. of. July 17, 1914, supra, of disproving the report... ‘Pro- ; 
ae cedure: on. this point. ‘shoild have. been in accordance with section — 
1 12 (c). ofthe leasing regulations, supra, and the regulations of March | 


> 20,1915. (44 L. D., 82), -whereunder appellant i is entitled to apply for. 
a ‘reclassification. of the land, and i in the event of its denial may. apply. 
. fora hearing at, which he will assume the burden of disproving the . 
: “prima facie mineral. character: of the land... This. presumption of 


. taineral character is raised by the: report of prospective mineral. Value, | s os : 

. which has, as shown, the legal effect of a withdrawal or classification. . Ee even a 
- under the act. of July 17, 1914, supra. “Tt is well settled that | a with- re 7 /. 
- drawal i impresses land. with a vee rele mineral character. Wash. ( UY a 


hy ee ease and the case. e remanded for further 2 action in con- 
: ay herewith. evi Re ee Me ee ay 
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- SEWELL uM. CORBETT, 
"Opinion, ‘February 27, 19%4., 


cas Mining Crare—Tatenoveacen'ts Tosser Mittra Sunvren.' 


oy, et 





|The joint resolution of v uly: 17; 1919, which, ‘under certain specified conditions, 


"exempted owners of. mining claims. who. entered the. military: or maval: sery- Carts 5 


-ice of the United States: during. the. war with. -Germany,. from: the. forfeiture. 
penalty’ imposed. for. nonperformance of annual. assessment. work by. section - 
+2804... ‘Revised: Statutes, did. “not. -contemplate. extension of. its. application: 
- substantially beyond the. date of the’ establishment of: a. Status of peace. 


. | Mix Ciarat-—Inernoveens—ApvEnse Crame—Norrce—Laxy Durasracent— a ae 


~ COURTS—JURISDICTION. ae Pe et Se ie eet adn ca Spee er ae ; 


eae 


“Disputes between’ rival claiménis’ relating to. ine > fulfillment by mining locators: 


- “.).-or-their ‘successors. in’ ‘interest, of the: legal. Tequirements as to. performiazice. 
er annual assessment, -work, or: relating. tothe filing of: notices in. compliance. 
“with a relief statute with. a view to holding claims: “without: the performance _ 


- ‘of such work, are not, generally, matters. for departmental a alee — 


a but come éxelusively. within the jurisdiction of the eourts. 


Fixer, First Assistant Secretary: 


In: your letter of, J january: 16, 1994, lage it ihe i siceotuny of! 


>the: Interior you ask whether. your, failure to. file. the. notices reauined 
ey Pre the Proviso, to the eJeints resolution of J July. 17, Agi. 10 Stat 78). 2 
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| would. preclude the’ melocation i another of oer aribiacéid 3 in 52 : a . 
~ lode mining. claims situate-in the State‘of New Mexico, purchased 


~ and relocated’ by you: after the declaration of war. “by the United 
“. . Staites. against. Germany,-and while you were an officer'in the United 
States Army, upon: which claims you have: performed. no work for | 
_..» several years, and:-with respect :to which, as‘ you .are. advised, no 


. ~ notices of the character ‘above: referred: to have been. filed. ‘The 


statute cited. reads aS follows: ae a 


= Joint Resolution ‘To relieve’ the’ owners of mining clainis who: have been: on mus ¢ 
tered into the ‘military or naval“service of ‘thé United States as officers or. - 


enlisted. men: from. performing assessment. work ° during: the, term: of. ‘such ayes 

service, ue ; ET ae AE eee , 

Resolved. ira the ‘Senate and. House of Representatives of. the United 1 States : 
of. ‘America in Congress assembled, That the provisions of: section twenty-three _ 


; hundred and twenty-four of the Revised Statutes of the United States, which : 


ce require that‘on each mining claim located afterthe ‘tenth day of May, eighteen 


oe hundred’ sand. seventy-two,and until patent ‘has been issued therefor, not less _ 
aa than $100 worth of labor shall be: performed. or: improventeuts. made. ‘during _ . 
Sie each . year, shail. ‘not apply . to. ‘claims or parts of: claims. owned. by officers. or... | 


vee enlisted men who have. been or may,, during the present. war with. Germany, ak 
a _ be ‘mustered into the military or naval service ‘Of. the United. ‘States to. serve . 
|. during their enlistment in-the war with Germany, so'that‘no-mining claim or — 
: 8 ANY: ‘part: thereof owned: by such person ‘which -has been | ‘regularly. located. and 


: : < " recorded shall be. subject to. forfeiture. for nonperformance.of the annual assess- 7 
ments during. the period ‘of his service or until six months” after such. owner a 


eae 4 WAS mustered | out of the service or until six months after his ‘death’ in the pire 
Pie service: Provided, ‘That the claimant of: any mining location,” in. order to obtain. 1 


the benefits of this. resolution,: shall ‘file,’ or..cause to be filed, a notice in the. - 


ie office where the location notice or certificate is recorded, before the. expiration a _ 
| of the assessment” year. during which’ he is so’ ‘mustered, giving notice of his “-— 


7 : muster into the, service. of the. United: Rates. and. of. his. desire. £0. ‘hold ee 
~ mining. claim. under this resolution. _ ies ee ee he 


_-The said statute does notin forme) compeshend offteers ine abe per- te 


“ ae nigneat establishment of the United: States Army at the time of the — 
beey declaration. of war by. ‘the United States against’ Germany, and ‘who, ‘one 
So surviving the war,. would. be’ separated: ‘from the, Army, ifvat all 
- (except. by. death), only. by a a: process. or ‘procedure other, than: that © 
> ‘known as a muster out, yet, conceding, but without. the. Department's vo 
-*. being. understood as expressing’-an’ ‘opinion, -on-that: particular. phase, 
> that it? would-be: susceptible. ofa ‘construction: favorable to such ~ 
officers, the Department is‘of opinion’ ‘that ‘the legislation’ could not. 
ee ey Any. event: be ‘reasonably held to contemplate. its” application to 
a period extending substantially beyond. the-date. of the establishment 
of a status of peace between the two countries, to the benefit of such 
ee - officers who may own mining claims located. by them prior, to or dur- 
“ing the war, whether, in the abseiice. of the’ ‘performance of annual as- 
a sessment. work- thereon, notices” or” ‘certificates’ ‘such™ as those: required A 
ee te by the: ceca resolution’ to » be filed, “were ‘filed: or not. A contrary hold-- — 
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. ing ke as: you can: readily dbiserve, wholly’ ‘évertook’ the: 5 purpoed CaaS 
- of the resolution, and result in the unreasonable conclusion that: an Pe 
officer, such as you were at the beginning’ of the war, and still re 
main, might hold his claims so located without the performance. Of 2s 
any work whatsoever thereon or: therefor, with no.use or benefit to. 
. the. public and: in. positive. detriment to. the Government, by electing | 
to remain and remaining. in. the. service: until his. enforced. retire- ©. 
= ment therefrom after a lapse of many years on- account ‘of: ee 
eet would: seem from thé recitals in’ your letter’ that. fora: period oe 
ae commencing | several years prior ‘to the-date thereof you have pers 8c. 
_ formed*no work on’ any.of the’ claims referred to; and that‘in the = 
meantime. ‘adverse relocations havé: been’ made of the’ ground. ° Tbs) leo) 
the. Department’s ‘belief therefore, that: that fact, ‘irrespéctive Of 
your failure to file during those years, ‘notices: or certificates in 
 Tieu of the performance of annual assessment work, rendered the = 
aie ground subject to relocation by any qualified person, and that. if lo- * se 
cations otherwise valid have been made of the ground, your: ‘claims ae a 
Wave thereby become. lost and. forfeited, under ‘the. provisions of aa 
section 9394. Revised Statutes. - Date 
alte should: be: added; howaver,st that the juestions relatne: to: ‘tha: eas 
"fulfillment by: mining. locators. or their. successors in. interest. of the... 
. legal requirements :as. to : the:. performance of. annual: assessment 
 -work,:or'as to. filing: of notices or certificates. with a view: to holding» 7 

- clairns without the performance of such work, are not, generally, ae eee 
a subject to. departmental. determination,. but, “yeith: exceptions. ‘not! 

“here: present, are matters. between: rival ox adverse claimants. to. the (06) 

same. mineral: land, and.go only. tothe right. of possession,. the deter: a ee 
ae mination: of which i is. committed: exclusively to the. courts. Se eee 


_ CHARLES 0. . STANEEY, See 


es Se "Decided February 28, 192k 
= = oar Lanps—Lease,, See : sige, ¥ er ge ee 
“Section 4 of ‘the act’ Of February 25, "1920; -which gives “the ‘Beckatary of the 2 se Neat 

ene - Interior’ ‘authority ‘to grant’ a: second::coal lease ‘toa lessee: ‘when itis °° 
ea eee that. all ofthe workable: coal:.deposits..covered ; by = the. first lease 6 es 
will: be- exhausted within. three. years. thereafter, provided. that the. Agere: 2. 
ear gate. areas- do. not exceed 2560. acres, contemplates the ‘granting - Of 8 es 

oP second : Tease prior. to the. expiration of. the original lease, and ‘this pro- | 7 oP 

-- © vision for: the taking and ‘holding of more than one lease is one “of the: Re a a 
nae exceptions. referred to in the. excepting clause of section ee of ‘that, ‘act. Beet a. 


Coan TLanps—Leasi—Prosrroning 1 Psearr, 


ite 


“ot a ‘second ‘coal lease ‘to a lessee through’ ‘the same. “procédure and: pe Se . : 
“thé. same conditions as in case. “of. an ‘original Tease, includes the authority. eel 
“to grant a. : prospecting’ permit as s preliminary toa lease. a ce Bs 
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Coan Lanps—Lnasn—Pnospnertne Perrr—Prmrerence: Riau. 


An applicant. for.a coal prospecting permit. ‘under section. ae of the act Of ; fo 
_ February 25, 1920, does not acquire any ‘preference right. to a permit. by. 


virtue of the: fact ‘that he is operating ‘under, a lease of other ‘pabite. coal ae 
lands. : a | - 


Coan Lanps—Lease—PuosPEcrrna Purmrr—Contiaurry. =e 


“The authority conferred. upon ‘the Secretary of the Interior by seoton A of =, 


~ the act of February. 25, 1920, to grant a-second ‘coal lease or a prospect- — 
ing permit: to a lessee when. it-is shown that all of the workable. deposits 
covered by the: original lease. will, be. depleted. within three years . there- _ 
_after, As not limited to contiguous lands. Bot, Uitte, °F Ue aS . | 


oe Coax Lanps—8 ECTION. 27, ‘Act OF FEBRUARY: 25, 1920—Worps . AND. ) PHRASES. 4 
“The word of herein, ” as: cused. in the: exception clause. ‘of. section 27 of the. act C - 
of. February. 25, 1920, has. reference. to. the: leasing act as. a whole and | not oo 


~ merely to the section in which it is used. 


aecare DEPARTMENTAL DEcIston Crrep AND ApPLIED.. 


Case of Charles H. ‘Loud. (50 G. ‘D., “151, 158), cited and | applied. 


es Fuxney, First Assistant Secretary: el eo a ees : em } 
Charles 0. ‘Stanley, who holds a. at lease. jasuedie on ENG sone: 24, = 


es 1999, pursuant. to. the act of February: OS. 1920 (41. Stat.,. 437), for s 


the SE. 4 SW. 4, Sec. 32, T. 82 S., R..65 W., 6th P. M., Pueblo! Colo-..”- 
rado, jend: district,. has: appealed from the decision of the Commis- 
sioner of the General: Land Office, dated October 20, 1923, rejecting 


his: application for a coal. prone ae permit under said act for the. 


hee such lease in any one State, oes 


SW. 4 SW.4, Sec. 29; S. 4, Sec. 30; N.4 N. 4 SW. ENW. 4 , Seo. 31 i. 
ae N W. 4 NW. 4, Sec. 32, in the same township. : . a 


— oe The Goninistioner held that, as‘a coal prospecting series andes iad 
: “the. leasing: act of. February 95,1920, supra, is entitled to a coal lease 


: upon discovery ‘of: -workable ‘déposita ‘of coal, the issuance of a ne 
_ permit to. ‘Stanley is ae the provision of section 27 of. the - oe 
: Le act, which reads— _ te 


That n0 person, association, ‘¢ ‘Or corporation, except” as herein. roridea: ‘shall - 


take or hold more than one cout, phosphate ‘or. sodium. lease during the life of | 


~The appellant | claims that the ines fel dby:h one covers only: about - 


a 19 acres of coal land, which, at his present rate of production of). 
. 4000. tons per: month, will be exhausted in about. two: ‘years; that. 
7 prospecting operations are necessary before a’ lease of thé additional ae 


lands described may properly be issued, and that the issuance. of a 


; a permit is. authorized. by the provisions of sections 3 and 4 of the” | 
7 Teaeing: act. These sections provide— a oe 


‘See. 3. That any person, association, Or corpore ign’ holding a lease: cof a 


- 1 lands or. coal deposits. under this Act may, with the approval of the Secretary 


of the Interior, upon a finding. by him that it will be. for. the advantage of the - 2 


lessee ‘and the United States, secure modifications of. his" ‘or its. original lease ie & 


: ‘DY, including additional. coal Jands or coal deposits” contiguous. to those em- . a, 








i eye eee ana 
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ee ” pened in: ‘such i but. in. no. event. shall. the. total: area -embticed, in. such . =. 


ecirnts lease exceed 1 in the. _ Aggregate two. thousand | five. hundred and. sixty so - 
: acres. Se ae ee . 
“See 4, That ¢ upon’ satisfactory showing’ by. any ieee to: the : Secietary: of the me 


- : Interior: that: all of the workable deposits. of: coal. ‘within a: ‘tract. covered by: his = : ; : 
Or. its: ‘lease will: be. exhausted, worked . out, or removed © within three years. a Ds ae 


- thereafter, the. ‘Secretary of the Interior: may, within his. diseretion, lease to 


- such lessee an additional tract of land or coal deposits, which, including ‘the. _ 


Coal area remaining in the existing lease, shall not exceed two thousand. Aye 2 2 


| hundred: and sixty. acres, ‘through - the: same i reat and. under the. fee 


: = "conditions as in ease of an. original léase. 


“The records: disclose that ‘the’ tracts \dcsived: & ‘a Eaeune e ‘ares © = 7 


2 Sepa from the : area. now under. Tease by approximately one mile ae 


aed land, title to which has passed. from the United States both as to ¢ 
. surface. and ‘coal ‘deposits. Tt also appears that. all of the lands ee 
~ described in the permit, application, except. the. Sw. 3 NW. 4 , Sec. 3l, | 


> are included 3 in an application for | a similar permit, filed by eGiscone & : 


Toller « on’ October 2A, 1922, now r suspended, Bending the Sling of a 3 oa 
= aed bond.. ce 
| - The: inapplicability « of section 8 } of the act: is apparent, from ‘the oat 


- ‘lication’ are not contiguous, n nor are e they shown. to bes SO pe leoated thai” ; ee bo 
~ the operations can be carried on as a single mine or unit, within the oe 


2 purview of. séction 6 of said act which provides— Re oe 


: ‘That. where, ‘coal or. - phosphate: ends ageréeating. two. tigasina: ‘five! “hintidued: ts so 
and. sixty acres and: subject. to. lease hereunder - do! ‘not exist as. contiguous: - Se! 


areas, the Secretary of the Interior is authorized, if, in-his opinion the interests a 
of the public and ofthe lessee will be thereby. subserved, to embrace in a single eee 


a ot lease noncontiguous, tracts, whieh can be operated as. a single mine or. unit. - 


_ Section 4 of ‘the Teasing act. does. not require ‘that the. ‘additional - ee 


= rer to be leased be contiguous to, nor indeed in the vicinity of, the © cee 


‘lands. in the original | lease.” Said section clearly authorizes: the ig — 


“ suance: ofa. second. lease before: the expiration. of the first one, sub- - me 
ject’ to the limitation. that. the deposits under. the. first lease oust: be“ 
depleted. that ‘operations can. not, continue for. more than. thats as 


eerie | the. fond leads. ‘which, ooethee with the: i Srdndng. area ve oe. 
maining: under the first. ‘lease, will not exceed 2560 acres... This. pron." oe 
vision for the taking and holding’ of more than. one lease i ina State is 
Zs clearly one of the cases within the excepting ‘clause of section. OT of oP 
--» the act, “which | reads, ¢ “except as. herein. p rovided ”, 7. the’ word a 
— : a“ herein’ m7 evidently referring. to the. leasing ac Las: ‘a: wholé and. not ee 


7 ~ to the section jn which -it is, ‘used, as ‘there’ is. no further Provision“ > 
. : with Tespect, to. coal, phosphate, or odin | in said section. gah ae aa 
Re “The: purpose. of said section 4 ‘of the Teasing act is ‘apparently to an 
os enable a. epee once e engaged i in ‘the: mining | of. coal ae the. re -pubhie «. oe 
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—. domain; £6 be able; dhe: a” eadbnablé: imargin ot time, io acquire é an 2 ‘ 
iia ge additional ledse and to be in a position to comimence operations thers . 
under at about the time .the deposits. in the land. first leased are 

es exhausted, thus preventing. delays: and a: break in the: continuity: ‘of. °° 


7 -operations which would prove. costly, and: perhaps | ruinous’ to: the. 


pee lessee. ‘The curb on monopolistic acquisitions expressed i in section 27 a 
of the leasing act, is made effective in section 4 by. the limitation as. 
to. acreage, which fact. further indicates. said section. to be. intended: — 

- as an. exception to the limitations stated i in section. ya of said: act... 
There remains the question whether a- ‘prospecting permit may- be: fe 


7 . “ued to Stanley. under the authority: expregged In. ‘section: 4 of the ot 
. Teasing: act. zs - 


“The Commie earteotly ‘Satad’ his’ views. of the Tack e | 


| — | when he. held | that, the. ‘same limitations. ‘apply to. prospecting per — . 
mits as. to leases issued’ under the act. of February 95, 1920. Charles | 
a = a Loud ( 50. L. D., 151, 153). It also seems clear that if such. bethe 

cs case, : a permit thay be issaad: under the conditions prescribed i in the. : 
- act; whenever a lease is authorized by. said. act. In this connection , 

a pa concluding» words of section - four of. the. act a “the Secretary 


‘may lease an additional tract of land * *.* _ through the 


aoe oH “same. procedure and under the same. conditions as mn case. of. an. 66 
2 - original lease,” [Italics supplied] are especially pertinent. Under 
2p S2 this provision a lease may be issued, as well, under the right given ino 
_-..- section 2 of said act, to: permittees, as'-to the highest bidder under | 
ae the. other leasing” provisions of Said. act and the. barorias there- a 
- under. — on | oo | 2 oe 
Le: - An applicant. for a “prospecting aay gains no. sorefersnce. or soa 
oa priority. rights by virtue of the fact that he is then. operating: under fe 
<a lease for other lands and désires said permit: in: the exercise of the 
oe privilege conferred by section 4 of: the leasing. act,. and where there - a 
_. is a-prior application for’a coal prospecting permit ‘of. record his 
Pe application. for’ permit must be rejected unless it is found. that : a per- oe 
ne 7 - mit. may not be. issued to the - prior claimant. That ‘such is the case = 2 
oe clearly appears “from. the before: quoted conclusion of section 4 of ae 
Oo Igaad act, which ‘makes it incumbent, upon ‘the original Tessee to se. : 
a eure the second leasé as though | the first did not exist. ee 


There being an. adverse ‘prior application. this appellant's “gpa ae 


ae  adton will stand suspended until it is determined whether- a permit — - 
may be issued to. the prior claimant, and if such | permit. may be 
issued, appellant’s. application. will be rejected to. the extent.of its. — 
ee * eoniflict with the prior application, “No objection appears to the ~ 


~ issuance of a permit for the remaining | land.: 


une © Office for further action, 


The Commissioner’ S. ‘decision is modified to: ‘conform to the: views os 


herein expressed and. the records « are > returned to. the General, Land s . 


a eet %, 
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oe Mw HUDSON: 


Decided Pevruary 19, 1924 


ee Beri eer Howe) firey Coan ‘Lanps — Reuinquismicent - were: es aes 


: 2 ‘DRAWAL—ACT. OF: Maxcn, 26, 1908. 


A claim for repayment based upon a: : cellnauisiiment! ae a ‘omestead: gee Ce 


cia ie after: March 38, 1909, and: ‘subsequently. tothe inclusion of the:land. within | oe 


a coal. withdrawal rather than accept a surface patent, ‘comes’ within the oo : 
“purview ‘of the act of. March 26, 1908;- and “must ‘De. filed within: Le ee aed 


_ Statutory period specified in the act. of. December 11, 1919... SoS Ta 


: | Fryer, First Assistant Seoretary ° lee ae : aoe es 
J. M. Hudson has. appealed: one a poms of ie Cortimissioner oe, 


os of the Gener al Land. Office dated: September: 28,1993, denying res 


payment. of moneys paid in. connection. with homestead hata 01498, a) = 
a Helena, Montana, land district. oo oe ae 
Repayment i 1s claimed for the ‘allgad: reason . that oladtiaant: reli: nee 


~~ quished the. entry: subsequent. to its ‘inclusion: ima: coal: withdrawal : a 
. rather than accept ‘a: surface patent: Tt: appears. from. the record that’ cee * 


the entry. was: made in 1902. and the land embraced: therein: was ‘in- ae ae 


= eluded in a coal. withdrawal of) 1906: Claimant: relinquished the — ca or 


- entry m. 1909. Application for. repayment was filed in August, 1999... . 


Tn support of the: application, claimant made. affidavit to the. effect Co 
| that the inclusion of the land in such withdrawal was’ the imme. eb 
~ diate cause of the: relinquishment. - The record has been examined 


ie and it appears.that claimant. would’ be entitled to repayment on the | pas . 
showing made had. he filed his claim within the time provided by the 
act of December 11, 1919 (40 Stat., 366). “It is contended that the 9 * 


fo claim. should. be: held to come within the provisions ‘of the repayment: peat 


act of J une’ 16,1880: (21. Stat:, 287). Such contention can. not be’ Pies 


a “upheld” as’ the: entry was. not: ertoneously allowed: when’ made and. ite er 2 
~~ could have been confirmed as toa surface patent under the act of © _ 


aa March 3,:1909 (35 Stat., 844). The claim clearly comes within’ the — ae 


pe _ purview. i the: act: of: March 26,1908 (35 Stat:, , 48), for the reason 
that while: claimant might accept: a surface’ patent if he desired to ee 
do so, yet he was not compelled to accept: such. patent. and a relin’’” oe 


ao quishment of the entry rather than the acceptaiice of a: a surface patent — ee | 


~ would: be tantamount to a: rejection: thereof: within: the: meaning and: aa 


intent of: said: act: of March 96,1908, supra. See Thomas A. ‘Shep- : — re 
- pard, 46 L.. D., 251. “However, the: application for ‘repayment Waste oo 


g not filed’ until: ‘August, 1929, andi is barred. by the. ‘provisions of the” rene 


~~ aet of December 11, 1919, ‘supra. For such reason x the: action of F the: : 7 ae 


= Commissioner i in denying repayment § is affirmed. a 





+See. decision on. | rehearing, page 298... os = 


298 - ee "DECISIONS RELATING TO THE ‘PUBLIC LANDS, aes ae © Brot. - 
: “7, M. HUDSON (ON REHEARING). oo 
Decided March. 8, 1924, 


‘-Repayment—Homusreap Exrey—Coan Lanps—Act oF June 16, 1880: 


‘Where an. entry, allowed. ‘unconditionally, may. ‘be confirmed as ‘to a surface: i 
--patent, such entry. is not one “ erroneously: allowed” within the contem- ee 


. Plation of: section 2-of the re kaa: act DOF Ju une 2 16, 1880." 


i 7 | “Gooow, Assistant Secretary. 


J. M. Hudson has filed miotio. for" licens ‘of: + dspataneital a 
decision: of February 19,1994. (50 TL. BD, 297), -denying his applica- _ 
tion. for. repayment. of. moneys: paid: in. ‘connection with homestead ce 
entry 01498, Helena, -Montana,. land: district. eh, ae ee 

-Jt-is- contended: inthe motion that. the: Teravtngtl erred: in. tet | 


holding: that. repayment. in the instant: claim was warranted under ae 


the: act of June 16,1880: (21 Stat.,' 287), for the reason that the entry 
could: not’ be: ‘confirmid: in its. entirety. | In. support of such conten- — 


- tion: the departmental rulings in’ the. unreported: cases of Charles _ | 
- Hoepfner, A. 4826, decided May. AT, 1923; and. Robert J. EL. ee s 


Pueblo 08103, decided July 31, ‘1998, are cited. 


The record. has been. examined: and in the opinion 1 of the “Depait’ — 
~ ment. the motion. presents. no sufficient: reason: for. disturbing the 
action heretofore taken... The. facts in the. -Hoepfner case are ma- 
ee terially different. from. those in the instant case. In said case the 
. 7 : entry was made in 1902 and. the land embraced-therein was included 

~. ina coal. withdrawal i in 1906..The entry was canceled on default in. _ 


| 1908... -Hoepfner stated that he allowed such ‘default judgment to be 
taken against him by reason of the inclusion of. the land within such: 


= coal. withdrawal. “The Department. allowed: an. application for re-: ae 


payment. under said. act. of. June 16, 1880, for the reason that at. the | 


--date of the cancellation: of. the. entry there existed: no law. under: 
which entryman. could: accept: a. surface patent and. therefore.the 


ot f entry. could not be confirmed as having been made. for. mineral land, — 


the coal. withdrawal being sien facie. evidence of the mineral char- a 


acter of the land. aan 
In the. case of Robert: a HL “Capp Pueblo 08103 (iat Charles ©. Pe 
OH Japp.as cited. by. counsel). the facts are not | correctly. ‘stated by~ 


~ counsel. * In that case: final. certificate issued: upon: a timber and. stone: a 
"application in Js anuary; 1907, for. land. which. had been. included in: a 
a coal, withdrawal in October, 1906... The. Department allowed re- = 
_ payment under tho .act.of June 16, 1880, for-the reason that the entry. - 
was erroneously allowed. and. could not. ‘be. confirmed. asthe land had: . 


been withdrawn as coal land at the date the entry was made. | 


No such facts. exist in the instant case. “ The correct rule applicable fa 


to same is ey stated in the decision complained. ¢ of, as. it is is 
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“: 


: 2 ‘auident & that if the pe was: Brneees a sont acens as i: a-sur ene a i 
‘patent it was not erroneously allowed and, if claimant did not desire. oF 
surface patent, relief is provided by the’ nee of March 26, 1908 (35 


a | ets ae bs the rule announced 1 in the Sheppard ¢ case — L. D. - | 


“The motion for r rearing is accordingly denied. 





- RECORDS—NOTATION, OF “CANCELLATIONS. 
_ Ixsreverrons., : 
-[Olreular No. 16. V 1 an ‘ vt ie Foe es Woe < 


| Durarnenxr OF THE: non ote 
jens ches . GENERAL ‘Lanp. Orvion; 
Sr ae Washington, dD. C. a February 64 1984. 
~-Recisrans ‘AND: Apabinvibe,: ae: 
ee -Unirep Stares Lanp Orftoms: 


- “Tnasmiuch. as valuable rights are often. depatident 4 upon . Ascertain- a : 
7 cing the exact time when. orders of cancellation are noted 0 on n the: tract Sion oad 


f book, the. following. rules are prescribed: 


In noting the cancellation of an: entry, ‘prospedting: permit, i. ee a 
selection, ete., the tract book will show the date and initial (division) Oo oe oe 


: of the letter. of cancellation. The date and. hour of the. notation. on - oe 


the tract book will be immediately. noted ‘on the. letter and. on the. | 


serial. register. In reporting. the: status. of: cases. in connection: with 


| “which. the cancellation of a prior. claim: is material, you will ‘report ae : 


: the time such cancellation. was noted on the tract. book. 


; - When relinquishments: of entries. or withdrawals: of. dicplicataoen.” - * 7 
ae, are ‘filed, the hour. of. filing should be noted « on. the serial a ce a se ties 


| me well as on ‘the paper filed. a ees 
eS | Winzane Ser, : 


| a Approved: a 
< Bs EeH Fn INNEY, 
_ Finst Assistant  Seortary. 





| EMBANUEL FRAGESKARIS | Br AL, 
i Decided March 4, 1924. eed, 


- Commissioner. ei 


Coan “Lanps-—Pasrenence _ Rigus—Novios—Tumnavnscants —Posstsstox—Srat- , - : oe mee 


UTES. 


- Section. 2349, ‘Revised. ‘Statutes, does 1 not 1 require. 5 that a. egal deat, state. tee Soh 
Le ee ‘ment or notice. setting up a: preference-right. claim must be filed within. sixty i a 





| “Amended a8 to ol 1 andes ‘ronpecting i Hermits, ete 23, 1924, ‘See Circular. No. 28, 2 7 ne 3 


OO Le D. 9 887). ae ata ee ke ao 





. oe Tae a 
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2 oe! on the date that. possession was 5 fist declared, put it contemplates: that 


te ' the sixty-day..period’ begins to. run at the time of the opening of a mine of -.. 


- coal : and. the. commencement of, ‘improvements ‘thereon, ; ‘accompanied by i 
actual ‘posession - of. the land. | eee 


oe © Goan LANDS—PREFERENCE RiGHT—N onton—ADvEns | Cratn—Seortox 2349, Re o 


a VISED. SraTuras, ee a | he. 
A coal ‘declaratory Statement. . which - is not filed ‘within: sixty ‘days from the. ~ - 


'-. ‘acerual of a preference right as- required by section 2349,. Revised Statutes, a 
but which is. presented. within the ensuing. year, affor ds the declarant, in 
a “the absence of an intervening: adver se tight asserted at the time of the filing 


> or other disposition. of the land, the same security for the oe specified 
St in the statute as if it had been: filed in time. : ae a eae 
- — Coat Lawps—Aprrication—PoncHsi—N onic Rucoxps —Paramwr— Hoa is 

-sTeaD ENTRY. . ae Meet a Wy oy canis en ae 
The acts of. one: in taking and: 1. maintaining } possession of a tract of public jand : : 


and opening a mine of coal.thereon, coupled with acts of the local officers — 


in accepting his application, to. purchase, permitting. publication and proof, ; a 


- : and requiring “payment of the purchase . price, constitutes an appropriation — 5 


2 ‘ee of the land,‘ duly recognized, and noted of record, ‘sufiicient to preclude. the. : 
a subsequent allowance of a homestead entty, oe oe ee 
: HomestEaD ENrey—CrrizensHie—Coar Lawps-Possussios—Apvensn | Crane ~ 
- SURFACE: Ricuts. ee ee ee ee : 
“The erroneous. aliowanice at’ a  iomesiead. entry; subsequently’ dangled balnuse - 
of want of citizenship qualification . of the entryman, does not affect the sur- 


ie face. tights of an applicant to purchase. the: land, under the coal-land laws —~ 


who had, prior to the cancellation, appropriated - the land by. taking. and 


seat maintaining possession thereof and. opening a mine > of coal. ther eon. _ 


baa ‘DEPARTMENTAL DECISIONS Crrey AND APPLIED. e oe 


~ Cases of: Charles S. ‘Morrison’ (36: 6 D,, , 819), MeKeina. VO. ! gaynldte: (47 L; ’D, 
895), and J T. Williams :: and. John Blathran’ pa L. Ds ae) cited and 
_ applied. : ee ee ae ee ee ee 


S > : Fy INNEY, F: rare “Assistant Seometasijé ee. at ee 


On February 11, 1919, Emmanuel F Prageskakis filed his coal’ aécla® _ 
ratory statement, serial 023882, under. section 2348, Revised Statutes, = 


for the SE;.4 NE. 4, E. } SE. 4, SW. 4 SE. d, Sec. 18, T 13'S. 


2 RS 9K, ‘Salt’ Take City Jand district, Utah, alleging that he had on... 


_ . - November. 4, 1918, opened a mine of coal on the land by. driving a 
. tunnel 18 ti deep by 8 feet wide, and had expended. $75 in labor and. a 


as improvements. On November 83,1919; he ‘filed his, application to pure 


oo | : _ chase said lands, alleging an expenditure of $550.in the construction 
of the tunnel 5 by 6 by 18 feet, and an open-cut 4 feet by 8 feet long. coe 
On August ie 1919, Henry A. Wallace and J ohn M. Wallace, as an : 


association, filed their coal declaratory statement, serial 02467 0, for 
- the E.4- SW. 4, SW. +SW. 4, We 4 SE. #, Sec. 18, NW. NW. 4 4 ‘Se 
19Ts 13 S., B. 9 E., aa the SE. 4 SE. 4, Sec. 18, NE. 4NE. 4 Sec. 
AS T. 13° Sy R: 8 ‘EB. Ss. Le M., eging: actual’ possession of: ‘said nate 


- and and the. opening of a. ims of. coal. on J uly. 14, 1919, and the - 


ae poate of a 4 foot bed of coal 3 in’an oieeey cut | 10 o by 4 4g. aby § 8 feet, et, =: 
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; ~The. loon et suspended this applieation pending the. dspaston is e ne 
ae of prior conflicting claims. . ~ coe 
On June 29, 1922, the Wallaoss filed: ee espliostsn: to: purchase mie 


Ey - the. said. tracts, therein alleging the expenditure of. $350 in:an open- — eo 


J *ing showing: a face: of coal 10: feet: long; 6 feet high, and. 4 feet wide, 
. and. another ; ‘pening 1 15 by 6. by 4; eae all: ‘timbered and showing a 
‘face-of coal. . 
On J anuary. 1, 1920, Nora McCarty and: Rufus . Hil, as. an 
association, filed. their coal declaratory statement, serial 025298, for 7 
(as amended ¥ february 18, 1920). the SW. 4): Sea. 17, 1 SE. 


- Sec, 18, E..4 NE. 4, See. 19, T.13'S., RB. 9-E., alleging setnall pbasee: ee 


- gion‘since, and the’ opening of:a: imine of coal on, January 11, 1920, 


‘and the: expenditure of. $125 ‘in. extending a.tunnel 10: feet exposing = 

a coal. vein 6} feet in thickness and. raising. the tunnel a distance of any 
2903 feet in. rock... This. ‘application was” da atu because ‘of: its — oe 
ae conflict: with that of. Frageskakis..” Laas as eo ae 

eee he: various tracts: embraced i in the: sever: cot filings ean . 
- “described: were classified as: coal ‘land: and: appraised. at. prices: rang Rae 
ing from -$55,.to $125 on March-18, 1911. - oo fae 
‘Application and petition: for: deciguation aden: the: stock-raising ee one 
_. homestead law, serial. assed oS Inade. by. ‘Angelo’ Pilati on’ June. 
- 18, 194%, covering: the. E4 on Ww. * SE.2 ae $e Swe By and Jot 4 ae 


: of said Bee. 18. 


we . Designation. of said? dand:* was. ade dander said: aplication. vad a 
2 bedamié effective: ‘May. 25; 1920, and.on ‘September 8, 1920, theventry = 
. was allowed, and: on. January 22, £922, ‘the eke was canceled cae ao 


: failure to’ submit. proper. evidence: of citizenship. 


- Fragestialeis 8:appHieation to :p urchase. was mooted and os ae oo 
die. proof, of: publication: and: posting,’ - Notice: was. ‘sent. to: thimito °° 


- make payment: for:the land on:or before:-February 12, 1920. ‘Thisthe a 


- ; failed: to:do,.and on. February 143: 1920; the: local officers: rejected: his — 


' ; application. During the period allowed: for:an: appeal he ‘requested ae a. 
~- the Commissioner. ofthe General Land ‘Office for .-an: extension: of .. 09> 


time to. make payment, alleging as grounds therefor personal illness, 7 
~ which - request, ‘was treated’ as:an appeal:: The: Commissioner ‘by: his 


letter of March. -19,:1920, ‘held that: if: adverse: claimants’ did ‘not . 
object to the request. for an.extension, ‘he would’ make: none, that’ the..." 
‘two conflicting declaratory statements ‘constituted no bar to’ the ex- . 


tension: requested,. and: that: rights under’ said’ declaratory statements - _ 


os: might be: asserted in. response: to notice, and. he directed that Fr age- ; oT 
2. skakis: be: advised that he need not make payment. until May: de 1920 
Hee No objection: was: filed. to the application for extension: of: thn: nor: : 


- was: there. any: pr -otest: anade': during: the: period of. publication. The 6 


appears ‘that — was: not. atl or: noficiallys advised eof 








Bie 
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et the isan allowed a remained i in’ ignor ance: a sich: action ‘antil Saal 
Aa after the, time for. payment, as extended, had expined; and the aed wy 
| chase money ° was not tendered. : 7 ‘ey 
Sta On. November. 18, 1920, Hill a ‘MeCarty’ filed an: “application . 
Go & on the designation. of the SE. 4 NE.-4, Sec. 18,-as a leasing unit. 
re By ‘direction of. the Cominiceionee all the ° papers relative to these ‘ 
Bee est at applications. were transmitted to his office, and on: May. 20, as 
1920, upon consideration of the records, the Commissioner held, in - 
oo. « effect, ‘that the.. delinquency | of Frageskakis, in making payment, o 
ee - Was. excusable under the circumstances ; that the: stock-raising home- 
Aa - stead entryman’ Ss ‘rights. to the surface of the land were superior to |: 
‘those of the:coal applicazits}: hence, their applications - could: be 
ae allowed. only for the deposits, and suitable amendment must be made . 


of their applications. - ‘The Commissioner: further held applications 


| eg 023882, 024670, 025298" for rejection; required, in-the event the re- 
_ spective applications were allowed, that the applicants declare their. - 
intention to. make payment for all or. part of the: land, specify the | 


improvements they had. made on each of: the 40-acre tracts claimed 


by them, and file consent to have. notations ore on their ‘applica 


tions so as to protect the surface entryman. 


The claimants: under serials 024670. and 095298 - “were eniuitted ee 
to file. any protest. they mlenh desire. against: the pa aaiarae oe 


Frageskakis. 


~ In response : to these iequizements Frageskakis filed: aD. affidavit 
detailing the work, improvements, and expenditures: he had:made _ 
- on: or, in behalf of. the. land-included in-his ieee ‘statement. as 


- These statements are in substance: as follows: 
_ June, 1917, paid $40 for surveying: work. upon he premises: 
October, 1917, started to. work on: the: SE. 4 NE. 4; Sec.. 18, made 


a. tunnel 7 by 9 by 20 feet, exposing6 feet 8 inches of. coal, ran 


another tunnel .5 feet, finding 34 feet of coal, made roads: to get to 
the property, all of. which cost $400. 


ees | anu 1918, had. oe “ers made of the “property, coting ; 


‘ $70... 


ae June,’ 1918, epeuneted. ode on: the. SE. ce NE. 4; aoe 18, for + 
me. 9. 500. feet to reach the. property. from ‘the. eee road, made ; a | tun- _ 
Pe, nel 200 feet, long, 8 by 14 feet, to:reach coal. ae ee 
eee . Reservoir. of cement. constructed. on. the: SE. 1 NW. 4, “Beas 418, pee 
So with a. capacity. of 6,000. gallons. ‘One and a quarter inch. pipe ‘laid : 
8,000 feet under. ground, to. conduct ‘water to the mine.” Built‘tent= 
Vee “house; bought mine car and 500 feet:of rails; equipped small black: 
.. smith. shop. with. necessary tools;: bought plow: scrapers, team. of 
oe: horses: and-wagon, and other ‘implements, costing in, all $7852 5 ©. 
From June to. November ’2,.1918; had. ‘from 5 to. dae men. n working oy 
. on Property. which | cost at least t $10,0 000, ie oe oe 


‘ an, Frag 
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- On. aa une. 99, 1999, J ohn M: and Hes re Wallace filed : a mono ye ine 
: = to: reject: Frageskakis’ $. application, for: the réason: that: his: affidavit ae 
shows that:the alleged improvements were made on the land‘prior 
~.. tothe: date’ of his alleged .first possession; because it was not: ‘shown: Ss ee 
that any improvements. applicable: under: the’ coal Jand- laws;were 
“made. ‘subsequent to: November 4; 1918 :(the date:of the. alleged: first a ae 
| - possession), or since: February 11, 1919: (the date. when Frageskakis g ee a 
~~ coal: declaratory’ statement: was filed) ¢ because it is: not: shown that. oe 
- oF r -ageskakis . had: opened: a. valuable. coal. mine-on:.the. land under:his a 
_. aforesaid declaratory statement. With the motion is an: affidavit, 
executed by. John M. Wallace, who: deposes, im: substance, that. he ee 
~~ and_ his: associate entered into possession of the land. described ° a eee 4 
application 024670, On. July. 14, .1919,. and: opened up. a. valuable ok 
-.. mine of coal on. July 21, 1919; that prior. to filing of their’ declara- =. 
> tory. statement on. August. 7,. ‘1919, they. had. expended. $100, AD de 
open. cut 10, feet. long, 6. feet, high: and 44: feet -wide,: exposing 44.000 
> feet. of commercial coal, located. on, NE. 4 SW. 4 » Sec. 18;.that: suber 
~ sequent. to August & 1919, and. prior. to. May: 30, "1990, they had OR 
a. pended. $TT 3 in an.open: ae 8 feet long, 6 feet sade: 6. feet: high,-ex- - i ae 
_- posing a good. commercial vein of coal .5 feet,.5 inches.in thickness oe 
: on. the. said NE. + SW: 4 : that between J inky 1 and. September. 5 aca 


: . 1921, they. had. expended sis for a tunnel, 15 feet long, 5. feet: high, ; a i - 





SE. eo "Gonaent. is given. i ikem to the ‘making. ot. Gepoerie, oo) 
ag ‘notations’ upon any. final. certificate. or. patent issued. to them. for. the bata 
=, dands to protect: the surface entrants. : oe oe 
JM. Wallace also- alleges, on haforintiton. ine belief, ee No. time? se 
ae "provements of : any nature whatever were made. on the. land. embraced 

e skakis? S application between: the. date” of. his. alleged: firste 274 
- possession. on. Noyember 4, 1918, and. the. date. of. said affidavit; that. ae = 
- “such improvements were mada. Jong prior thereto, and not. for these 
~~ benefit of, or in connection. with, said -Frageskakis’ s coal declaratory 
o ‘statement. “On, J uly. 5, 1992. a like motion: was filed by Fill and: 9 
~. McCarty, and. a ‘ginilar allegation. on. information ‘and. belief. as-to2 
~. the failure. of Frageskakis to: make. improvements subsequent-to 
< “November : 4, 1918... These. applicants: likewise consent. to appropriate 
notations. ¢ on. their applications to protect. the. surface entrymen,. andi so. 
» express the intent: to pay. for land they have-applied:for. - Rufus. °° 
Hall deposed. that; he and his, associate entered. into: possession. of the as 
~ Jand embraced in their: application. 025298, .onJanuary:11; 1990; fond. 3 
opened B. valuable. mine..of, coal thereon; that: they: expanded: $587, a 
since. possession | was first, had, in. ‘constructing. two'turnels extending a 
_ gach: 160,feet and: showing fics of. commercial, coal.6 feet:in thickness. oo _ 
_ + ‘The ,Commissioner.: considered’. the ° various: showings meritioned © 
above, a and, i by ks his s decision of pare 98, 1928, he held the application oe 














, eb, Frageckaltia far't rejé rete upon ine rounds that the claimant: chad 
not shown that he had either. opened: and: improved. a sufficient mine 
of coal.or made a timely filing. - The. conclusions of the Commissioner 
were evidently based on his:finding that more’ than’ 60..days had — 
| elapsed. between the date of actual -possession and the commencement | 
of ‘improvements, and ‘the filing of the declaratory: statement. He — 
also appears to have accepted ‘as an established fact ‘the allegation 
of the adverse claimants; in their protest: mentioned, thatthe im-. 
provements claimed ‘by F rageskakis: were wnade by others. On’ the 
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same date the Commissioner held for: rejection application - ‘024670 


‘upon the ground that a’ mine of-coal had not been opened and im- 
proved by ‘the claimants prior to February 25, 1920, the date of the 
enactment of the mineral’ leasing: act.. On- ‘the sgamé date ‘similar: 
ee disposition’ was. made of application. 025298. upon. the grourid: that: the 
_ claimants had: failed to ‘specify, as ‘previously required, the 40-acre — 
tract. or tracts upon which their improvements had ‘been: placed, and oa 
to show they had opened. and. improved a roe and because. of ‘the. 


a - bar: caused: by the application 023882. 


oon. ee The. claimants, mentioned under ‘serials 02467 0. a 098998, ‘filed . 
es _ separate thotions: ‘for. ‘reconsideration by the ‘Commissioner’ of. ‘his. : 
. decision’ rejécting their respective applications, ‘Such. papers ‘were 


ae “treated: as: appeals and have been ‘forwarded to the’ Department: 


nce: ~ Hill and: McCarty have: filed supplemental showings stating that’ . 
oad their improvements aresituated on the NE. $ SW. 4, Sec. 17; and 
re Spe contradiction ‘of the last showing: made by Frageskalds they have | 
ae ve filed the- affidavits. of Orman W. ‘Ewing and. Robert A. Farley who | 
a ~~ state: that ‘they were on the. land embraced i in ‘Frageskalkis’s $. applica- 
oo. tion inany: times: between’ ‘November 6, 1918, ‘and ‘December sb 1919, 22 
and: know that: ‘Frageskakis: ‘did not, nor did anyone for him, set any .. 
timbers i in. any 20- foot tunnel or r perform any. labor | or work. of any _ 


ane nature thereon. : 


| -Frageskakis,’ in ‘donneetion Sit iis’ ‘appeal ‘to “the ‘Departnidal, i 
| has filed. a supplemental’ affidavit alleging, in: “substance, that his 
. failure to mention in his: “previous ‘showings ‘the iniprovements and fe 

| expenditures madé‘after November. 2, 1918, was due. to inadvertence — 
“and anisundetstanne ‘that: he’ does. not understand the ‘English ie 


: language, but: that he’ ater not: ‘say the same’ ‘and "precuined it ‘Con- | 
. tained: all- that -was: “required ‘by: the: ‘Commissioner. ' He’ ‘then sets : 
"forth -additional expenditures’ ‘and ‘iraprovements tade ‘subsequent, a 


“sto ‘November 2,'1918, and ‘deposes that between November’6 and ‘23, 


eee 1998 he: employed: four: men'.to- cut, haul, and ‘place in<a 90-foot me 


: oe tunnel of on his: e:eliimy 9 a sets: of ‘timbers of: 8 timbers: ‘each, ‘tor, Which 
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: y he paid $286; “hints ‘on. _N pyemnben 8: 1918, a ) maining engineer. midé, aa 
- a, survey..and. expert. examination. for: the purpose. of better x Soo fe Ey. 


yp &, 


a8 ‘ the, coal: leds 2 and, alvised } 


a oe ese considereuan: of. ‘the: nantes Sead facts. eat up ae: it i oe es 
a “coeery, to; determine first. cwhether_ the protest filed against. ie. 
Frageskakis’s S- application . sufficiently. asserted - any © material ‘facts. _ 4 
~ which, if. established, would defeat. his claim. The. allegations. Of 8g: 
. the: Wallaces, in their. protest: filed on. June. 29, 1922, and those: tof Sees 
0 Bal. and. McCarty, ‘appearing in their: motion filed I aly: 5, 19922, are 
all. made on information and: belief, and are not: corroborated by any he 
© person. alleging they. have. personal: knowledge. of. the facts. They _ pee 
- are, therefore, insufficient, as, a, protest and will be. disregar ded. She 2 
‘statements i in. the. affidavits: of. Ewing and. Farley filed. later are. ‘con- ee 
= fined. to.'a: denial. of. the. allegations of ‘rageskakis. as. to: work. and). 725 
improvements made. subsequent to. November 4,.1918, the date he. ee 
alleged he. had opened. and: ‘improved ‘a ‘mine. “Byen: if such allegas) 2 = 
- tions-are. true, they do not. controyert, the. allegations of. Frageskakis” Se 
: that. he had. opened. and. improved a mine on said: date, nor does: the. 
denial that certain specified. improvements, or any work on ‘improve: | — 
ments, . were: made. by: Frageskakis’ after: the alleged: ‘date of thé ae 
: _ opening: and. improvement of-a mine. amount: to. an. allegation, ‘that cos. 
~ Frageskakis: ‘was: not: in. actual. possession of. such mine. or. -mines.as*.’ . oe 
r "required by” section: 9348. The: allegations mentioned, considered. as ae ie. 
a protest, are therefore insufficient and raise no. thaterial: 3 issue, ‘that. 
-. would defeat the. Aupligation:. ot Prageskakis, They: are “conse- cet 


* quently, disregarded. - 


_ It. becomes: necessary. now re end thie? indivi ot ae 5s Gorigades 7 : 
> sidtier that: ‘Fregeskakis’ s° application and. ‘supplemental | ‘showings ee 
de" Tiot: disclose’ ‘that he opened” a sufficient mine eof coal’ and that his oe 


a ‘declaratory statement was not a a timely filing. 
- . oe _T4526°—24—vor 50—20 a en 
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Bt 3. The showings of Frageskalis discloied that he in. : Ostoben 4917, en 
wt Set aaa two ‘seams of :coal, one’6 feet. 8 inches, and the other: Bt. fest a 
eo ins thickness, by: means of tunnels onthe land, and made roads to. 
oe the property 5 that-in Jt une, 1918; -he constructed: another road, built. | 
Pane ie reservoir, and ‘ran a’ ‘pipe: Jing: ‘from it to: conduct water: to his: 
= mine; ‘ that: he: ‘bought: a “mine car, rails, tools, and jristalled other — 
ee facilities and: equipment: needed in: mining, and had a “number Of. 
‘men, thereafter and until‘ November 2, 1918, working-on the prop~ 
erty, all of which work ‘is alleged to: hive amounted toa total cost of 
ee $11,785. - The record does not ‘show that he had filed. any: prior den: 5. 
-_-- Glaratory statement for this land, and there is no ‘warrant for finding © - 
) that: these improvements were not made in apparent: good faith and a 

~ in contemplation of the ‘filling: of the declaratory statement’ that is 
"questioned. The showings reférred to sufficiently. indicate’ a definite 

| design looking to the actual: production of coal, the excavations: were: 

_ of a’substantial character, and there 1 is no question but. that the land 7 

| is coal in character. A = 

-.. + Phe» Department is” ‘tharefors' ‘of! the opinion ‘that indicukileia Ne 
aoe % opened and improved a mine’of coal on the land applied | for; that 
ma sy hig: showing in that regard meets’ the’ test defined: in ‘McKenna. aE 
ee. Seymour: (4% Li D., 895). “While the supplemental showings re. 
a - ferred: to fail to set. forth: the facts in sufficierit detail to enable the 
Ree Department to. determine definitely at what stage of the operations, 
or on what date'the mine or mines should be ‘considered opened. and 

sia 2 ae. improvements commenced on: such mine or mines, yet | it isevident . 
ae that the mere exposure: of. coal in: conjunction with the installation 
>. of other mining facilities on: the land. does not necessarily constitute 

- soho opening of a mineof coal and the commencement of improve- — 
_-- ments in the contemplation ‘of the: coal:land laws. Frageskakis : states 

- he opened:such mine on’ November 4, 1918, and it has not been found 

aa that: his other additional statements are’ inconsistent: with such decla- ae 
> pation... In-the absence, therefore, of. a’ sufficiently supported allega- io 

— tion. to. the-contrary, such date’ will be taken’ as the date upon. which | 
ee is preference. rights accrued. «The contention of the adverse claim- 

~ .° s ants thatthe time should run from the date of his’ declared first 1 pos- 

*. gessionof ‘the land is: not in harmony with the construction. placed - 


upon. the: “pertinent, ——- of section 2349 a the Revised. . 


ae, 7 : . Statutes: 


“Section 2949, | Revised Statutes, | ‘in contiaction with the preceding section, ‘con- a 


: aos that the coal declaratory statement or notice setting up a preference? 
“yight. claim: must be’ presented within ‘sixty days after the date of the inception - 
"of the preference right, that is to say, within sixty. days after the date a.mine 
“of.coal has been. ‘opened and. improvements; on. such ° mine’ commenced, accom: : 


Spgnled: by. actual possession: of the. Jand. ee Te. Williams and John Blathran,_ 


ie . — z z : 48, L. ‘D., 176, 1s. )- 
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The iscord: shows: that’ Frageskakis failed 4 46° file his’ declatetony : — 


- * teabnt, within ‘sixty: days from’ ‘the accrual of’ his. Tight: There: ; 
owas not-atithe date'of such filing any: intervening: adverse: right OS- Te 


 serted; and no: ‘other: disposition of the land had been made, and his > on 
oe subsequent presentation of such - ‘déclaratory: ‘statement within the 
ensuing year afforded him ‘the same ‘security had he’ filed it in time, * 
_. but not beyond the period ‘which-he would have. efijoyed had he filed = 


it within the prescribed: time.’ Charles’ S. Morrison. (36 L. D., , 819). 


AS Frageskakis ‘filed. hig application to: ‘purchase within ‘one ae of. 


the-date his preference right aecruee, iti is s clear that such Applieation:: : 


= was filed in time: - 


“i Phe* application: by. Pilati t to i iiake tomaetana’ inti was. funda 7 ¥ 
: menially defective, in that he had neither. submitted requisite and 


: . proper evidence. to establish that he was a naturalized’ ‘citizen, as: ce i. 


“ : alleged. in his application, nor: “submitted: proper. ‘evidence of his” . : a 
, intention to. become a: citizen. Hence, he had not. shown that. he was” penis 


3 e entitled: toa: -preferenice right of: entry." ‘The acts. of Frageskakis i in ae ee 


: taking and maintaining possession. of the land and. opening. a ‘mine i 


~ “of coal. thereon. and the acts. of: the: local officers” in ‘accepting his. aes 
oe application,’ permitting: ‘publication and proof,’ requiring paynient Be ae 
of purchase price. constituted. an. appropriation of the land, ‘duly. 2. 2 
recognized and noted of record: The subsequent: allowance: then’ OL Fy 
the homestead entry -was ‘erroneous. and: ‘irrégular, not only. because” ee 
the basic qualifications to make entry had not. been shown but because 


at the date of such entry ‘the land was appropriated by Frageskakis’ S- oo 
filings. The Jater: cancellation. of the homestead. oe rendered ther ee 


land free. from surface. conflict. 


‘In accordance: -with the views. bee expressed, ite ‘is held: that a 2 


Byagealtakia having opened and. improvéd’a mine of: éoal on the land otk 
| and having: exercised his’ preference tight -to acquire the same: ‘prior. ae 


‘to the. intervention of any adverse’ Yights, he ‘is entitled to purchase : pe 


| not only the coal, but the land he: has: applied a _ Under’ the prac- : 


an. extension: "of: time. to oes “the. ‘purchase money.. His. failure to. 


* tender the. money is.excused: under. the. facts disclosed. by the record, 


| but: such. facts afford io. ground: for any further: extension. © He will - 


accordingly: be required to: pay the: purchase money within thirty. 


. days: from. notice:of this. decision; ‘and if such: paynient: is: made. the: ou fs 
= applications: 024670 and: 025298. will” ‘be: rejected. to the extent of © ; 
cs their, conflict with Frageskakis’ S application. HE, however, he shall) oo. 
fail to timely make such payment, his application will be rejected ie aoe 
~~ and the. SW.4 SE. 4, Sec. 18, will become. subject to. disposition. under 0 
the application. 024670, and the E: $ 4. SE. 4 4; See. 18, under Sr applisation: oe 


; - 025298, 1 in. y the:x manner. r hereinafter directed. 








ee om AND: Cae! Lawns Prosenernie: ‘Punieie¢-Ruskavarion. ik ee a 
ae oil and gas prospecting permit. will be’ ‘denied under section. 13: ‘of tie’ aut vey 
“of. February 25): 71920, for: lands’ ‘dedicated to some. special: ‘public: purpose, : 
_ such, as a: bird reservation, if. drilling operations: will: jeopardize or. Ampenr.. 5 
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Pe  ASplipiona 024870: wads 025998 .. are: “not? in. Jeondlict with: ‘eaah a 
oo cue and the work. and. improvements. alleged. by. the: applicants: are 
a not: claimed. to. be. located: on, the tracts: ‘embraced ; In. Frageskalis Soo 
. claim. ‘The substantial defects: in: their. showings: have been cured. - 
era ~The ‘Department. believes, as: to each of. said. applications, that; | es 
a _suffient shoving has’ ‘been made, disclosing. that a. mine, OF coal: has: a 


oe 
i ee 


| Tisha preference sight existing prior to February 28, 1920. 





‘Applicants under. ‘applications. 024670. and; 025298: “avi rare 


i be subject. to. ‘prior,. valid surface. rights. ee 


+. The application to. designate the. SE. 4 NEY 4 Ses, 18, as ce Pa 5 
oe unit must be- rejected.» as: “Prageskokis, has, a ‘prior. right, to nomehaee Z 
said coal deposits. .. ee te oe a noe 
ee The: decision : of. the. (Commissioner js. = aggordingly. ra and a 
a the. case. is remanded. for  Bppropriate; procedure, in. 1. harmony. with ri 

: these v. views. . : ae 


a iieab a 8 
aaa 





a SOB 2. ‘MELL ET al. i 
“Decided March, 22, 1924, 





the. use. ‘of, the land. for: the. special. purpose. to. which. it, was dedicated. 


|  Reonasastox—On. AND. Gas: ‘Lanps-Rrospromne | Perwrr-—Lmase,. . 
|, Lands: acquired: by. purchase , or ‘condemnation ‘pursuant to. section . 7 of. the “| 
Sys - Yeclamation act, when no longer needed: ‘for reclamation. purposes, ‘can be 
oe ~~ disposed of: ‘only at ‘public: auction. and: ‘the ‘proceeds. ‘derived - therefrom — ~ 
a “must | be “placed in: the réclamation™ ‘fund. ‘to the’ credit: of. ‘the’ particular. ~ 
ee project ; such | lands: and: the’ oi: ‘and gas. ‘deposits - therein: are not: subject to =a 
eo es prospecting. or lease under: the; act :of: February: 25, 9200 AR Page Get 
md 2 Rac ancaston’—Wimeipnawstrr-Integoveitiners'-Or AND: Gas. ‘Lanps. ate PE nee : 
Public: lands, . withdrawn: for a. reservoir: “site,, which can: not: be: ‘restored, to | 
-the. public. domain, without. damage to: the. project, or which have, because os 
of, improvements placed. thereon,, become: Jands that ’ ‘may., be sold. only. for ee 
“the. benefit of. the. reclamation fund, are Rot. ‘subject. to. the @ operation .. ie 





“the. leasing ‘act’ ot February 25, 1920." pF ee — 





» LANDS... 





Df b se ee ea! ae: 


ae “ allowed to. purchase: the: dand: in. such:of. the tracts. embraced. In 
a “their. respective applications. as are free from. prior, valid: surface 
_ : claims ceoluding. thet tracts for which. ‘Frageskalis may. and shall pay. Me 


- apace on: such of t the’ tracts Gales in n their appleations as. say : 


a : Receaaeasion Wins wat-Tesronatioxs-—Thtsbvswcsns On AND “Gas rs 


“Public lands withdrawn for: a teservoir * site 0 ‘or ‘other: sitallar: purpose, conte 
“contain Aepoatts of on or + Bas, may be restored and leased 1 purenant to. ie “ 


Wie ek 


| Rucbascanton- —. -WrrepnawaL- — - Resrorattons ~ a ~ INDEMNITY ~ — Or. AND: Gas ea ig 


S i Rectasaton —Wetsitawar—Mremnan, ‘Lanns—Lasn 


Snape? -ésgential’ to. ‘ihe’ project, ‘and ‘lands: acquired’ by purchase or condemna- i: ee. 
2 ton for’ the. exclusive-use: of! the: project, ‘may be’ developed for ‘their fe - _ 
+s. maineral- resources. only; -by: temporary ‘leases’ for :periods’ not inconsistent - - 
.. ©. with the needs.of :the project, ,and’ the proceeds : ‘therefrom. must, be e-placed ~. ae 
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"Lanps—Paospiiciine ‘Praerr—New “Mextco.- 


“Lands ‘reconveyed. to the United | States” by. the State. of ‘New. Mexico, toe ee 
oe oe reclamation purposes. pur suant to the enabling ‘act of a une: 20; 1910, “which. a : one 
a “e Gantalae AD: indemnity provision. as: ‘consideration ‘for’ such transfers; OCs ee 
>. ts. eupy: a-status. similar to ‘that: of withdrawn. public: lands, rather than - that ke 
on Sy fof lands. -acquired: by. purchase. or condemnation, and. ‘the: granting: of. per: ere 
ct mnits to. ‘prospect. for. oil.or. gas. upon: ~such . lands. will: be. dependent. upon: eee 
a the: determination of, whether « or, not. their restoration wil, be: detrimental’ ee 
2% to. the project. ae oR Ge ea mu 








— in the reclamation fund to. the. credit of that project. 


DECREE: Dzctston. Crrep. AND. ApPLinn. 


. Case. of. Martin Wolfe (49 iL. Ds ; 625) ,. cited and axplied 





| . Pov, First Assistant. Seoretarys Ss. ee! MA La eae F Pie soe ee ae 
“oe "This!is’ an: appeal by og ‘D. Mell, ‘Lelia: Riahook ‘dnd’ Rex M. Wil. Arar, oe 
sae Tae from: the decision ‘of the. Cone” of the General ‘Land ape 
ee Office, dated J uly 24, 1923, which. rejected their application for ad 0 
~ oil or gas “prospecting” ‘permit, filed pursuant to the. act. of F ‘February oa 
QB, 1920' (41. Stat., 487), as. to certain’ lands i in: the Roswell, usc a 


~ “Mexico, land district.’ 


the SW. 4 SW. 4 E. 3 SW. 4, NW. 3 », W.4 NE. 4; Sec. 6, all Sec. 7, gee 
P19 8; B.97'E,, and the EB. #'SE/4, Sec. 1,T.19 8) R96 Bo 
NSM Pp. -M:; were. withdrawn by. Exéctitive order. of February. ORE ES. 
1908, ‘for’ ‘the: ‘Carlsbad Bird Reserve; “and, upon. a ‘report from the Boe 
_ “Bureaw of Biological Survey that’ “prospecting ‘operations within 
othe? reserve. would defeat: its’ ‘purpose: “by causing the birds’ to desert : aes 
= nt area, the’ Commissioner’ rejected appellants” application fe 
eared or further: poprare ‘that ‘lot! 4, ‘See. 30, lots. 2;°3,. 4, ee Sw. eee 
Bee. 31, T 18s » R at E,, ois 1 and 2, SEL Fy ENE. a‘ ‘See. 1, E. 


S08 wee ke. s. s S14 


The SW. 4 Sw. 4 ee 30, Wo NW. dy. eb, 31, . 18 8, R or i 





Se 


meas 








ee RE , ph (2p i2EGY 








as ee ‘act ‘of Bebraary: 25, 1920; ‘where: their: testoration’ ‘can: ne ‘affected’ without cea) 
“damage. to the: ‘project, or--Unless, “because of. improvements’ placed: thereon, : ee 
the’ lands have become. ames to Gispoaition, only? by. sale for the benefit ee 
a of ‘the reclamation fund. eee ae - eee ee a eee 








a oe 








— ore 
a Rk oF oa were Ssleaay 6 Paanepinuid ‘ater’ ‘the: ‘hoinestéaal awe! but oa 
~ >have. since. been’ acquired. by” the. United’ ‘States by. condemnation a 
: een in accordance, with, section 7 of ‘the 3 act, of Ju une. ‘ita oe 
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adn the. degen apioaledi from: the Gommbastones. conomired 4 in i the: : 


ae - view stated. by the Director of the: Reclamation Service, i in his report 
ae SOL. March; 5, 1991, that lands: acquired from private ‘ownership fore = 
cb hase. in the. reclamation project were not subject to permit or ‘lease 
_  under'the act of February 25, 1920, supra, but should be leased for 
= the. exclusive benefit of the. reclamation fund; and Appellants! appli- 7 
cation was rejected : as to these lands.” - ite 
A similar’ view was taken with pee to. oe 36, T. 18 'S., eT 
os R. 26 E., which was granted. tothe State of. New Mexico. asa school: so 
ieee section, and: was. reconveyed ‘to: the United. States on. May 21, 4917, 
ele a pursuant to paragraph 5 of section 28° of the enabling act of Tune es 
20,1910" (36 Stat., 557), for reclamation purposes. i 


“The Department concurs in the action of the. Commissioner in 


ce : _ rejecting appellants’ application as. to the Jand 3 in the bird. reserve. sacsee 


: . That. action was in. conformity. with the views. expressed. i in. the. case 
of Martin Wolfe. (49 L. D., , 625), as to the granting of. prospecting "ae 


ee permits. for. lands. dedicated’ to some special. public purpose, ‘where. 


- drilling: operations would jeopardize or impair the use, of the land 


— for the special | purpose to whch it was dedicated. 


- There: remains the question whether lands acquired by purchase or oy 
= condemnation. proceedings; under section 7 of the: reclamation act 


of June 17, 1902, supra, and lands reconveyed. by the State. of New — 

ce: Mexico, as. ‘provided in its enabling act, are subject to prospecting. _ 
Tae es operations and to’ lease. as. Provided 1 in. the Tessing: act of Aebraary 
QB, 1920 (41 Stat., 487). - i 


‘The question as to ‘the ‘authority. of the: ‘Bottetoiy.& to Jease lands, : : 


es acquired by. purchase or condemnation proceedings for use in. carry-; 
ing out the provisions of. the reclamation. act, has: ‘been sonsidered: ; 
as by: the Department. on various occasions. . es 


In: an, opinion by ‘the: Assistant’ “Attorney. Goren. dated ‘March . 


. . 10, 1906. (34 L..D., , 480), it was. pointed. out. that. lands so acquired | a 
are. not, in many, instances, immediately. ‘required in the construc- 


tion of. reservoirs or. other uses ‘of the. particular. project for:which.  - 


: they. ‘were. acquired ; ‘and. it was held that. while such’ lands. ares. 


: & Jands belonging. to the United States,”. they. are not, public. lands 


Hee : within. the: technical : meaning. of that. term,. and are. not. controlled. . 


ie by the laws governing the disposition. of public lands, but. that they | a 


nevertheless. may. be “ “temporarily leased by executive. authority: for, : 7 


7 ‘ other | ‘uses, where such. ‘use and» occupancy will not interfere. with . 
poe the use of the. property. for the purposes contemplated by. its. pequisth. i 
oe tion, whenever it is: “needed. for. that purpose.” - Fae 


~The question | whether prospecting for oil could be parmitted’ upon 


: ; : — certain lands. withdrawn. for. reclamation purposes. in connection. with 
: the ‘Sun River. Project: in. .Montana_ was, considered. the same year, a, 


i - In Instructions of October 6 6, 1906 site L. D., B18), this x matter sie 











fo 80) "DECISIONS ‘RELATING TO THE PUBLIC LANDS. a sl 


a “tally & ete While it oss: not’ appear diet the aed therein’ ing.” 
"volved was, acquired. pursuant | to section 7 of the act. of. June. ae -. 


he 1902, SUPT, nevertheless the ‘question. OL the: right. to. acquire and use oe 
ae mineral: lands i in connection with. a. reclamation. project, was, s.consid- 


ered. It. was stated. therein— .. ee ee 7 eee 
There ean. be. no question, as to the authority: of. the: Secretary « of the Interior | 


- to. purchase for such. use private property, although it: may ‘contain valuable a 
deposits: of mineral... ‘The power ‘to. appropriate: public lands of such: character wee 
— for ‘similar’ uses ‘is. ‘surely. coextensive. with’ the: ‘power to ) burchase pelyate* 


property: of: that ° character. 


Lt. follows from; this that: the. Saone. to: eae pie public jaxid for use. in.) : 


| the: construction and: operation, of irrigation, works. is not. affected -by.:the: fact | 


> that: the land. is. -mitieral .in- character, ‘although such fact must. necessar ily bbe 
enter into ) consideration in | -determnitilog: whether | a Drolet. is s practicable or aoe 
feasible... | a : : eae 
eee The object Contempinted by. the: ctistrietion | of: works ‘under, the reclamation i Kee 
3) actiis. not of such great. public’ interest:. and -concern , as, to: ‘demand: that im = 
portant. mining interests. of great. value. be. jeopardized. or. destroyed. by:. the. | hae 


-. use of lands containing mineral.deposits. of great value, and. the question as to” 


Be 


A ~ ing that if the paramount. value. of the land was. for. wining purposes re 
the withdrawal would be revoked. “This: was. before the passage of 
othe. leasing act; and under the laws then i in force the mining claimants) 
would, if the Thad ‘was. ‘restored. upon: discovery, have. ‘been. entitled. beer 
to a patent, pursuant. to the. ‘placer mining ‘laws. In the. ‘recent. = 
 gase of Martin ‘Wolfe, ‘SUpTO, ‘the. ‘Department: declined to issue a ae cae 
a ‘prospecting permit: for lands reported: by. the. Reclamation. Service — one 
~~ as within one quarter. mile. of, or: below;; the. flow. line. of the: Nelson 
 peservoir. of the Milk River: project: in: Montana, where’ it appeared = 
- °. that ‘prospecting operations would constitute a definite x menace to. the eae 
oo water: supply of the: project. a ee ae 


.° ‘the comparative value of the land. for the ‘uses to which” it may, be Applied 2s 
. will always be. considered whenever it may arise. iat ae : i Eee 
VE The. ‘Department, then held ‘that. lands ‘withdkaien ‘for!’ ‘eservoir sie. a : 
“purposes, might be: prospected | for oil’ and gas, ‘without. any. ‘special gees 
fae permit, and. reserved decision. as ‘to what disposition. would be made 
of the land, if oil was discovered, ‘until that event, occurred, intimat- oo a) 


_ Regulations governing the. leasing of ae set acide. for. reservoir 2 


‘ sites. ‘for agricultural. or. grazing purposes have been. issued: by: the. 


Depantisiento on: various occasions. ° Rises Instructions of February 28; a 


_ 1917 (46 ti 'D. 1083" "These. "aaa: ‘however, ¢ are . for short. periods, a 


and are made with due regard for the: paramount. dedication. of the : 


ars land to use. in: connection with. the. reclamation. ‘project,. ramd.-as: a. oo 
si “measure of: economy designed to. aid said. project. through the. ene ae 
hancing. of the. reclamation, fund, 8S. s the: rentals, received are. paid ee 


into said. fund. 
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While hats. ae. been 1 no “aigematin nas bean pabite 9 seal: a 


: 4 withdrawn for reservoir. purposes and’ private. ands: acquired by ae | 


is purchase or condemnation for the’ same purpose, as ‘regards leases’. 


for: grazing and agricultural | purposes, the Department is ‘of. ‘the 


| a. opinion that. a distinction must be made as to the’ issuance of pros, fe 
a ‘pecting lees and leases under the Teasing: act of Pebtiiasy 25, 1920; see 


supra. oe 
Bee ihe In section. 13 of that. abt t dis cop of the eee is  tiboaeod”- ee 
ae oe issue permits to. prospect. for. oil and gas upon § ie Jands wherein: such 
~.-. deposits*belong ‘to the United: States’and ‘are’not' within. any known 
.- geologic structure of a ‘producing: oil or gas | field.” “The act specifies - 
~. that) the ‘permittee ‘shall have the exclusive Tight. to prospect. for oil 





BOs and gas upon such lands for the period of two. years, By the. ack 
oo! oda anuary-11, 1922, (42 Stat:, , 856), the Secretary may extend the life - 

SO Sef the: ‘permit: for not: to exceed: three: “years,” eo a lad A -— 
oe showing of diligence by the permittee. . ae 


_ Upon. the discovery. of oila permittee : js entitled, oo to co 


ee tion 14 of the act, to a lease for one-fourth of the land described in 
~ his permit. . The act, provides that “such: leases shall be for aterm ~~ 


a3 = of. twenty. years,” ” with. a right. of renewal. for. successive periods of = : 
ten years. each, and. the’ permittee is given, a preference: right, toa 


Tease: of any or all of the. Femaining lands. described im . said permit : : | 


oe y 


ely ie provision. is fade ae the apnuel payment of a rental ‘of $1 per 


oe ; acre per year, to be. paid i in advance by the lessee. 4 ee 


* The following providion: is s made as. ‘to ‘the ‘proceeds 4 from. fm es 


. Tease eke os 


ae bentals: ac the provisions of ‘this: act, “excepting “those ‘from: ales. hall 


ee be paid: into’ the Treasury ot the United ‘States and. credited. to ‘miscellaneous - | a 

ga receipts ; for: ‘past production 70° per. ‘eentum, and. for’ ‘future production’ 524 e a, 
he “per: centum ‘of: the. ‘amounts | dérived from. such: ‘bonuses; . ‘royalties, and rentals Oo ' 
--”.. ghall-be paid. into, reserved, : and. appropriated. ag-a part: ofthe reclamation © ~ 
ce » fund created by: the act of Cong TeSS,. known. as. ‘the. reclamation. act, approved. 

- June 17,°1902, ‘and for. past: ‘production 20: per centum, and for future “‘produc- a 


" tion’ 37 per ‘centum of the: amounts. ‘derived. from ‘such: ponuses, ‘royalties, and - 
rentals: shall: be. paid by- the! Secretary’ of. the. Treasury. after: the: expiration. ‘of 4. 


eet each fiscal. year to. ‘the. State: within. the boundaries of. which. the: leased. Jands we 
“7 08. deposits are or were located, said. moneys. ‘to. be used. by.. such State. or. -sub- ee 
: ~ divisions thereof for. the ‘construction and maintenance. ‘of public roads. or for . a 


Se pee 


ee the: ‘support: ‘of ‘public ‘schools ‘or other’ ae educational “insti¢utions, ’ as, s the. ease 


“legislature of the State: may’ ‘directs’ 


When the difference in’ ‘the’ means’ ‘of acquisition of ‘ands % in v rst. ae 


ae form reclamation withdrawals, and by Purchase or - condemnation oS 


eyed 


eRe of the reclamation laws as s to revenue e and proceeds derived from said ete 
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_ lari the distitiction's as’ to teasing under the act of # February 25 By, mee 7 
o i 1920, supra; is’ apparent. © age S 
et in the case ‘of: a. ‘withdrawal; public ‘lands’ are. "git! ‘aside: by thie ee ae 
oe etary’ for: ‘use in connection with the: ‘irrigation: works ofthe. a 
project, ‘with a. knowledge: ‘that: title. to said: lands’ will: ultimately: oe 
pass. to, the water-users’. association, as. provided i in the act of: June 
1%, 1902, ‘supra.’ “Lands: SO ‘withdrawn 3 may” be restored ' to: the public” eee 
te domain. when ait: appears. that. they: are not: essential to. the project; ee a 
but in. cases. -where:: valuable: improvements have been. placed’ ‘upon 7 
tthe land, ‘at the expense of the reclamation fund, the Secretary: must 
. cause. ‘the land to be, appraised.and sold at. public. auction, as.pro-. 


- vided i in the act of May. 20, 1920: (44 Stat.,. 605). - The:moneys ‘de= . 


rived from such sale must be covered ‘into’ the reclamation fund and 
~ placed’ to the credit, of the project ‘for which such lands y were its _ 
| drawn, a” oe ee 
| JAS to withdrawn cee. which have not been oc at the. ex- ae 
: pense of the project, and’ which:could,. upon discovery of oil. or gas, 
be eliminated ' from the project. withoit. injury, thereto, “it is clear 2) 
-- that a prospecting permit. may. properly. be: issued: pursuant, to ‘the 
act of February 25, 1920, supra, ©. > | 


Applications for: ‘prospecting permits. inust. ‘ba ‘denied; however: 


oo where the withdrawn: land can not be eliminated without damage i. 
| the, project, in the event, of discovery of oil or gas, and -where,. be: 


: ~ cause of improvements placed. upon the land, its'sale is ‘required for 


the reimbursement of ‘the reclamation fund’ pathier than: restoration. gas 


to the public. domain for lease under the act of February 25,1920, 


for in that’ event: the: lass would: ony in pert, per ee into the. nae 
 yeclamation fund. ate 


- In the case of. private igus abhuited by puichiise'6 or “odideningtton: a 


. said: lands: are from the outset definitely segregated from ‘the public. — = 
domain.: The cost’ of their: acquisition: must be paid from the reclama» 

_ tion’ fund; andthe lands; when no: ‘longer: needed: for’ the’ “projects. 

can: not: be opened.:to entry under ‘the public laid laws’ but must be 
_ sold cat: “public | auction,’ after: appraisal, ‘and ‘the’ moneys : : received gees 
_. .therefor'must-be ‘paid ‘into the reclamation fund: and credited tothe 
= project. for: which it was: ‘pareliuaeds. See act of evereny 2, 1911 os 
ca (36 Stati, 895). fy Ege oe 
oe tAis-to: such dnd it is clear thi: the evinting® of’: ‘at -peinbit: to pagel | oe 
_ peat for oil or: gas: must: be denied,:as: the: ‘permittee; if permit should 
be. granted and ‘oil or: gas: discovered; ‘would be entitled: toa. lease 
with: rights of. ‘renewal: ‘which would: indefinitely withhold the: land: ae 
“. from use in the project, in. miost’ cases. - Were: the-oil’ development: aoe 
not inconsistent with the: purposes ‘to. which the and is: dedicated = 
a under: the’ aes ject, jsnevertheless: the: > proceeds trom: said: land: would; a ae 


i st od bind 
7 rs 
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ee by. -virtué. ie the provisions ae the-leasing alot ie appliad-t ina ‘manner ae 
-. inconsistent with the. declared policy of. Conirress. with respect to. 


‘ ~ such. lands, namely, that all. theproceeds ‘from lands so. purchased — . : 
should, be..covered, into ‘the reclamation..fund, as. expressed. in the _ 


acts of June 17, 1902, supra, of March 8, 1908. a Stat. 1082);.8 and of = 


; Mehramry: 2, 1911, Supra. 


The ‘ond: ‘reconveyed by. the § ‘State of: ‘New: Mexico. appears to cae 


— occupy: a status similar to withdrawn public lands,. as the’ provision: a 


ks, with. respect thereto. In the. enabling’ act: of. Tune, 20, 1910, is sas mi 
“ ~_ follows: . ore! eee | | ce 
“That said State, at thie request ‘of the Secretaty of the Interior; shall eee “a 


— “time to time: relinguish’ such - of ‘its lands to: the United States: as: at any. time | : - 


’ are needed. for: irrigation. works, ‘in .connection: with | any such government | 


ae - project. And other lands. in lieu thereof: are hereby granted | to. said: State, vee 


to be selected “from lands of the character named and ‘in. the manner pre 
ne scribed in section. twenty-four of this act. , : aes 2 


There. is in ‘such case an indemnity ee of Fan atty land : as con: : oo 


. i . ‘sideration for. such transfers. This. does not, constitute a special ae 
_ : charge against, the. reclamation fund which requires, that. the. land o 
- be. disposed of so as to reimburse said fund, nor is there any. Bee nes 


a bé 


| ~~ public. donee - “Applications rs prospecting permits for I a nds. ae ES 


7 | : ~ quired. pursuant. to said: act will. be granted or rejected under. the i" 
_ same conditions as herein. stated with respect, te. public. lands with: i 
drawn under. the first form. ; | : ae 


Section 87 of the leasing act provid des i in: a part— | ie - te 


| - ‘That: the: deposits ‘of coal, ‘phosphate, sodium, oi, oil: shale, and | Bas, herein : 
~ referred to, in lands valuable for such minerals. * * | * ‘shall be. ODIs, to o 
se ‘Alsposition.. only, in the form and manner provided. in, this act, : 


ope provision ‘is. limited to.“ ‘deposits Mom, ens reload. : 


and the Department: is: of. the. ‘opinion ‘that lands. acquired. by ae 


se pe Or: condemnation: pursuant to. section 7 of the: reclamation oe 
a act, SUPT Es, and oil and: : gas) deposits, therein; : are not within. the. _pur-; “o 
 -view..of: the leasing act; and: that.:such.-lands: may: be temporarily: . on 


te fs “leased by. the Secretary, under such. conditions ashe may. prescribe,» — 


- under, the-.same. authority and circumstances..as shave. been held. to. ee 
eed warrant | leases. of such Jands for agricultural and grazing purposes, ——— 
an that, sy. so: long: as ‘such. use: 1s: subservient. to, and i in harmony. with, .” : 

Se the most. economical. and-efficient: use ofthe land: ‘for the: ‘purpose ‘for: oa 

- which it--was. acquired. : » The power. to. make. such leases. flows.from.~ 
a “the. general. supervisory, powers given by“ the. reclamation. act tand 


can not be exercised as.to matters. beyond its scope: 


~The: same’. power to make temporary: leases» exists. eanden may . — 


Sesarceed as to. lands -which are withdrawn. fora, reservoir 'site.or 


other similar. Peer and may not be restored to the Public domain : ae 


Se - is er ae rae 


- a) eee DECISIONS, RELATING TO THE. PUBLIC LANDS. a a albe oe 


= fon dewidpaccit nde thei act ‘of. February. 25, 1920, supra, ee, : oo 
ao damage . to. the Project, Or which | have, Ddecause of dmprovemnenis eee 


Pe en 4H 


fe of the eaclaanon: fund. 


co The. ‘report, from, the ey eee oc nor contain meas ert 
ee. cient: data: to. enable the Department: to. determine whether" a permit. oe 
: >. may: properly. issue. as to. the land. transferred by. the. ‘Btate, and a 


_ “supplemental. report: will be necessary, as: to. that: land. : 


The. decision of the Commissioner as to.the Jand.in ‘the bird: eet t 


consideration i in | accordance. with the views 3 herein: ‘expressed. 





* D. MEL ET AL. 


TMticn. for shéating! of départmental: decision’ of Marek’ 2, | 1994. - - 





b  perve. and the land purchased ‘under. section T-of the reclamation. dst” : 2 - 
was Correct: and i is affirmed.’ His decision 1s modified as. to the land — es : 
acquired | from the. State, and. the. application. remanded. for: further, are 


- : i 50 L.. Dn 508) denied dy First Assistant # Secretary Hnney, May a1, ae . os 


ae 


% ‘suavs OF THE NATIVES OF ALASKA WITH RESPECT TO. oo - 


" TITLE TO CERTAIN TIDE LANDS NEAR KETCHIKAN, | 
- Opinion, Marek: 12, 1924. 


j se ATASKa— INDIAN ‘Lanps—Ocovrancy—Srarus OF Natives: 


‘The: status of the Indians and. other a ‘natives ” of Alaska: is: ivitlar. 8, ie fife Ae 
--“of the American Indians within the territorial limits of the United States, 

“and the extent of their inter ests in ‘the public lands therein is merely thet. 

cof use: and’ occupancy, subject to such’ further. grant: of ttle as: is Congress re 


from time to: time: may see: fit: to accord. 


a ALASKA—INDIAN, LaNDs—Résenvarion.. | pL Ug ee oe: 
| a reservation: created by: the’ Secretary of the Interior pursuaue to section Sig ae 
of the: act of May. 14, 1898;-setting: apart:a particular area of publié. land dni 
Alaska for the. benefit of the: Indians’ or. natives. does. ‘not. vest them. | with Set 


. , _ actual title. 


R = | AtaskA~ INDIAN ] ‘Lanps —Tipe Lanps — Occupancy — Rtasenvanron — -Tomis0r0- eee 


» TION. 23 


“the tide’ d or “other ‘lands in “Alagka, ‘occupied or ‘tesetvad: for. ‘the ‘uidians’ or. oe aa 
“natives, can not-be’ disposed of by. them under existing ‘law, ‘put: the power er : oe 
rests with’. - Congress, . with «or: cwithout. their’. consetit,, 10 provide for’ the oe 


ultimate disposal of these. lands. 


o ‘eu Solieitor:. eee Se oe Boake 
~ There has: been: submitted for my opinion a. ‘question presented. by! se. 
- William L. » Paul, an a attorney: at law, of Retehikon, Alpes, hare: Me oe 
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Claiming te be a native Alaskan, a *dedbonidaiit ce the. ove | 7 


on ee with ‘a’ ‘power™ of attorney from the entire tribe, “Mr. Paul i 
asserts’ with some confidence that the United States j is, without power: < 


* to. deprive the. natives of “Alaska. of any of their holdings without. | 


cieng 


ra . : ‘their: consent: - These’ citcumistances” suggest 4 more extended dis- } 
~ euission: of the situation than’ ordinarily would be required. - ae 


“The domain’ embraced in‘ the’ Territory. of “Alaska was. ‘abqhibea® 


| from. Russia in 1867; by treaty dated: March 30 of that’ year (15 Stat., 


wore 


ee 539). “With réfersiite: to the rights of individuals in n the territory's so 
ceded, ‘Article’ Tir of that treaty provides: er ieee ae ie ee 


“The inliabitants of. the. ceded ‘territory, setording | to, ‘their choice, ‘reserving 
- their‘ natural: allegiance, may return to. Russia within three’ years; but if they | 
| should prefer - to, remain in the ‘ceded ‘territory,’ “they, with the: ‘exception of 
| uncivilized, native tribes; shall be admitted to the.. enjoyment of all. the rights, 


: ~~ advantages and immunities of citizens. of the ‘United ‘States, ‘and shall beo = = 


maintained and: protected in. the: free enjoyment of their liberty, property and. 


o. + religion. | The. uncivilized tribes will ‘be. subject to ‘such. laws and” regulations” 
..) as. the: United. States’ may, fr om , | time to, time,. adont: in fegard, to. ‘aboriginal. 
tes tribes of that. country. ; | 


~The act of May 17, “1884 (03. ‘Stat., “908), EN r siaally paca = 


= ths organic act. for the Territory. of Alaska, sy ee os = 2 : 


a section Be ne ee a, ee es 
ee “That the Indians « or other. persons. in. ‘said district shall: not be disturbed i in 1th a a 
ee possession’ of any. ‘lands actually. in their use or occupation: or DoW claimed by . 

noe them but the terms under which such. persons. may, acquire ‘title to. such gee 

| as reserved for future legislation. by Congress, [Italies supplied.]_ | 


Section 1, et SEG:, ‘of’ the ‘act ‘of March 85 1891. (26 ‘Stiat., 1098, a os 


we | 1099); authorizing ‘the establishment of town: sites In Alaska, the | e 


= ing. purposes, a expressly. cn. in section. 14, ue ‘any. lands — 


: : ee " to which the natives. of Alaska have prior. rights. by:virtue — 
mee of: seen occupation.” Section. 15 ofthe latter-act also. reserved: for. 
use of: the Metlakahtla: Indians the-body. of lands known:as' “Annette 


ie Islands,” but with: these we are not here directly concerned! other than | 
to observe that'it hais'since been held that thé reservation so created 


extends to and includes. adj acent ‘ ‘deep. waters.” ae _ See, Alaska Pacific ola, 


| _ Fishéries v. United’ States (248 U: 85°77 ye 
| The foregoing abundantly : illustrates the, fact that the ‘Tadiass: and» 
other. se natives ” of Alaska. are. in. the: same. category. as. the: ‘other + 


_ Indians of the United. States. I-have-so held.in’ a. recent opinion 
dated May 18, 1993. See 49 L. D., 599. In: other: ‘words, whether 
~ in Alaska or elsewhere 3 in the territorial domain of the United States, 
: the. right of. the aborigines, Indians. or. otherwise, i is. simply: that of © 


; : : use and. occupancy, subject: to. such further. grant of title as Congress‘ os 
; from time to.time may see fit to- accord... The. proviso: to. section: 8 of. a 


on - a. i act of, f May 1 17, 1884, cnatiae above, slearly. a shows this 3 in in 50 








= fol. as | DECISIONS. RELATING | TO. THE PUBLIC. LANDS. fee BAS en ge 


: Tes as: the, Tndidas, ‘of: “Alaska: are 5 -cotearned:’ ‘Brom t an 1 early “date; . oigies 
pursuant: to the legislative. intent. indicated: by Congress, this. Depart- oe 
ment has. consistently: recognized .and* respected. the: rights. of; the: 605 


natives of Alaska’ in and to. the lands: occupied. by them. See. 13. m a 
—L. D., 120; 23-1. Ds 885 ; 24 L. D.. , 8125 26.1, D,, Ree 28.1. D, 427; ae 


37 Li. 'D., 334, 


So aa for: ‘the. ‘difiistion, pes “With. reshedt to. the ae Gee sheet 


4 la ids immediately: here’ in question:it. may.besaid bythe act of May. 
14, 4898 .(36..Stat.;, 409), the. homestead. laws. of the United States - 


_ were extended to the ‘Territory, of Alaska, and: by. section 10.of.that - 2 
s act. the Secretary. of: the Interior. “was. authorized. to.-reserve. for ‘use 


OF the. natives of Alaska’: ‘suitable. tracts along the. water. front of 
any. stream, inlet, bay. Or seashore, for landing places. for canoes. and. | 


other craft. used. By. such. natives.” On August. 5, 1905, pursuant.to ae : oe 
her the authority just: referred: toy. the Acting Secretary « of the, apie ue a 
oe “reserved the lands. described ago, 2 oes 


9 ATL, the lands: in the: vicinity. of the: mouth of Ketchikan Creek: ‘which. ney Bae 3 aa 
a a eeen: the J Jands -oceupiod: by the. natives: and the limits of low tide. of Seg gu88 
- j Narrows, fens a : Ble. oe | 


Babeequently t ‘the t town’ ole: sof £, Ketchitraas was: 5 establistied,. d pine 


; ea to section 11-of the. act of: March.3,: 1891, supra,’ ‘surveyed into : 


- - lots, blocks,.streets, and. ‘alleys. and the lots therein, or: the most: of oe 


: : them: at: least; disposed: of to private: individuals. . “This town isnow = 
van incorporated municipality, as: the: act of ‘February. 7, 1920 (41 pa © 
ae _. Stat.; 402); 3 will: show,: but the: reserve. of: the tidelands along Tongass — ee 


: KN arrows heretofore established aS ai landing placed for: the > benefit bof “ 
a the natives. has never been’ vacated, ; . . : s 
ee prior communications to: this’ ‘Departinenty Mr. “Paul” tated ee 


: : that t the natives are tired of. their. present location: in. ‘Ketchikan. and. - o 
“2 for: various reasons desire to move to some: other locality near “by. ae a ee 


; With this in-view, Mr. Paul inquired if the natives. would be per-- = 


| mitted to'sell ar holdings; and: by’ departmental. letters of October 
- 2-and December 1, 1923, he was advised that there is no authority 


under existing ina by. which, these lands can -be sold: . It. was fur-.- - ae 
_ ther pointed out that: by section 2°of the act: of: May: 17, 1898; Con: 


| ‘gress had declared an’ ‘intent. to hold the tidelands and the beds of. 


_ navigable streams. in. Alaska i ‘in trust for the people of the future: 
. State, or: States, to be created. out, of: that Territory, and. that An the, 7202: 
absence of additional legislation: by. Congress: this. Department. ; Waser” 


* without authority. to make any: other: disposal:thereof.:-Isee:no | 


_ oceasion here to: question the soundness of that view. As previously ae 


shown, until Congress grants some greater: title, the right of. the. na- hee a 
tives. in Alaska is:simply one of.use,and occupancy... Nor. does. the, 


. ms reservation, of a -porbienlar a area. » for - their benefit 1 result | in, Placing = oe - 








e818 ee "DECISIONS RELATING ' TO THE: “PUBLIC LANDS, “Trot, oe 


| 2 gethal title 4 in. oie tndidns OThis 3 is veloairly. ahowi by: the’ or af 7. 
sues! thes Supreme Court’ i in the: ‘Alaska’ Pacific’ Fisheries case, supra, in- 
oo volving the reserve > for the Metlakehtla Indians, wherein thie court 
ee ‘page 88: eee ce ore a eR ee So ead | 


“The tesérvation’” was “nat in the: necure. ae a - private: gtant, put ‘Simply a: : bg 


oe i setting apart, “ until otherwise provided by law,” of designated public ‘property 


- fora ‘recognized ‘public. ‘purpose—that: ‘of. safeguarding’ and advancing * a de- ae 


ae Ves pendent, Indian: people: ‘dwelling: ‘within the. United. States. 


~ Prior to! the: admission’ ‘of! ‘a: new State Ciitzpead tins thé. ‘pines, 


= . of! course, by grant or ‘otherwise, to. dispose of lands underlying i 


navigable’ waters, tide or inland, in any of the: territorial. domain of . 


- the United States. . Shively. Ve ‘Bowlby: (152 U.S. phys In the absence 
_ of ‘specific’ legislation by: that body, however, title to such ‘lands can. - 
not be’ acquired by any individual ‘or’ group of individuals, Indian 
or otherwise. Mann. v. Tacoma Land: ‘Company (153. U: S:, 2738 3) 
- and Alaska Pacific: Fisheries v.. United States,’ supra. - P36 “also, 
about the. plenary power: of Congress over. tribal: Indian: property 
there ¢an: be’ no: doubt, and in. the absence. of an‘ express grant: the 
power SO resting in Congress extends even to. the abrogation, by 
statute, of-the provisions:.of a prior: treaty. See Lone Wolf: ». 
Hitcheock-(187 U.S. 553,565), and-cases there cited. 9. 
-').T-am of the opinion: that the tide or-other lands occupied. by: or. 
Raed: for the ‘Indians at: Ketchikan, Alaska;:can not.-be disposed 
OF: under existing. Jaw. ‘but: that: the: power: rests: “with. Congress, by 7 


~ statute. with ‘or without the. consent. of: the: Indians, ¢ to 0 Bromide: for 32 


oe the: ultimate disposal of those. a Meee, Bi gants 
ae oe lo wel 
FM. ‘Goong: eras 
: area t Secretary. 


ARTHUR WALSH. 


| Decided iu arch 72, 1924. 


ee Coat, : Lénne—Puossuerene. Permrt—AMENDMENT—LACHES. eee 
_ Rights acquired. by the. filing’ of. a. ‘coal. prospecting permit application, prior: rs 
~-in time, which the local, officers. suspended for. further showing on. the part jake 


f ~ of the applicant, are not. defeated by the filing of an application by another — 


- é “where the: ‘defect was ‘afterwards cured by: an. pda: oe and 7 ae : 
oan? the. first: applicant was: not chargeable: with laches. oe uence 


| | Daparmmenar, DECISION: Crrep. AND: ‘APPLIED. ee en ee ee 


“Case. of Harvey Ve Craig (50 L. D., (B02) x cited and @ applied. pet a 


ue 4 Gooowzy, “Assistant Secretary: 


Arthur Walsh has appealed from the decigialt ot the ws Cac aini oe 


e Vee of t the General. Tand 1, Offices rejecting ‘his repplicatida for * coal: eae 


. : 50] : oe _ DECISIONS RELATING: TO THE PUBLIC: LANDS. a ae et 


te eae pene cover ing: the: SW. 4, ‘Sec. 24, Te 16: ON, R 6 B, , . : 


oo. M. P. M:; Miles’ City, Montana, land: district: ae eka 
& : Walsh: filed an application, for. coal- “phodpecting! ‘paimit onveiies. ae 


es the above-described land‘on June 7; 1923. On. June 23, 1923,:the>. ae 


: local officers. issued a notice to Walsh to:furnish an. affidavit: we ‘stating. - = 
‘any. interest you may: ‘have i in other permits: or leases.” “No: evidence a 
 of-service of ‘this ‘notice is shown: ‘On August: 305. 1993, the. local ee 
- officers. notified Walsh that no action“had-been: talens3 in-responsé.to 
ae the requirement, and held the application for rejection, but allowed. ae 
si! him 30 days to comply or withdraw his application. © os 


* On: September: 4,.1923,, Frank-W: Young filed ‘a. like! ‘épplcation © oe 


aS ~ prospecting cme but describing the land applied for as the SE. 4 
ae a said Sec: 24." , 


- * “powering the, W. 4 Of said Sec. :24..On September 11, 1923; “Walsh “ 
_ filed another. application, sufficient..in- ‘form. and: substance, for coal- oo 
—_ prospecting permit, stating. he-had .no. interest’ in’ any other. a oe 


‘On October 1, 1993, ‘the: Ca oe held ‘Walsh’s eee eee 


= “fort rejection and allowed ‘him 30 days from. notice to. furnish a - 
correct. description of the land actually: sought: by him: Service: : oe oe 

this requirement was made October 13, “1993:- ‘On ‘November qs 1928, a ae 
eee Walsh. filed : an: amendment: to his: application: requesting that the. Coe 
SW. 9d be substituted for the SE. of said Sec. 24.. On November: OO 
1998, ‘the: Commissioner. ‘held. Chat Young’s: application was a: pitor: eee 


= fling. and. re) jected Walsh’s: application, stating as ‘grounds therefor—__ = : 


“> , ein the absence of intervening adverse claims, ‘the amendéd. application file a ee 
es BY. Walsh..would revert to the date of the original filing, namely,-June 7j 1928. 
a In this. case,. there being: an. intervening. ‘adverse claim;: namely: the. applicati bare 


ae filed by Young, any. rights accruing to Walsh. would: attach: i the > date: of hig. = 


ae amended: application, namely,. November: ‘F; 1923.: 


ee ~ Walsh alleged i in his appeal that the insertion of the SE. £ ‘fihetasa tae 
ae of the Sw. din ‘his second application ° Was a. mistake of. the. Scrivener. 
nee ‘The’ authority: to consider and. determine the. merits and. validity. ee 
ot applications» for. prospecting permits, in the first instance, resides . oma 
- ~-with the: Comimissioner of the General Land Office; ‘the functions of eae 
2 the: local officers'in this connection are of. sinisterial nature only, 
ee Dee departmental. decision .of November, 24, 1923,. jm the case,of ~~ 
". Harvey. V. Craig 650, LD. 202). At: the: time: ‘Young filed: his — 
bai ‘application, there was: pending: the suspended, though: defective, oe 
-. apphcation of Walsh for the SW. 4 of'said’ See. 24." The record-does. 
not. show. that ‘Walsh is ‘chargeable with, any. laches i in. remedying : 
27) the, defect. ‘His second. application. was. in. fact: amendatory. of the: 2-2. 
first, and. his rights should not be defeated. by a-mere clerical error a 
“in his description of. the land occurring after Young filed ‘his :AEpE oe. 


ae “cation. “The latter was in nowise misled thereby: 





Be B20 eee a "DECISIONS RELATING. TO THE PUBLIC! ‘LANDS, we: “Lyon. aE 


“The ‘Abplitation’ bf ‘Walsh should: he: treaiaae as: chee bean ea 


; Han June 6, 1923. It is:prior in. time-to’ that. of: Young. Upon 
_.. furnishing. the ‘reqitired -bond-the:. application. of “Walsh should be 


: oe allowed: and that of. “Young: rejected. . Error: being: patenton the oe 
oS | face: of the record it is: ‘unnecessary: to: consider matters dehors urged 
~ inthe. appeal. Accordingly ‘the Commissioner’s decision is reversed 


Lh  jand the case remanded for SEDPOpriate procedure and 3 in n accordance va 
- — witht the. wlews: above expressed. : EE oa, ona Se 


act 
ees 


- ra al 
Panes rote 


ae ee LAND REGULATIONS—PARAGRAPH 8, CIRCULAR NO. 679, Wine 


ee Reowrens 4 AND. 5 Recucas: 


AMENDED. BY CIRCULAR NO. 809, FURTHER AMENDED—PARA- = - 
| GRAPH 22, CIRCULAR NO. 679, AMENDED. | 2 


_{Chreutar No. 922] 


oe ee ae -Derarraent OF THE uee : | De | 
a . ee ps a -GuyenaL Lanp.Orvice, 
Se | Washington D. Gnd March 13, 1084. 


-Unrrep. Srarms Land PO . ae oo 7 : ao ne : - [or oe . 
"Paragraph 8. of, the. regulations’ of April 1 1, 1920, ‘Gircinlad No. 679 ey 


ae “(AI BaD 489), governing coal mining. Tease permits,. and licenses’ 
under: the ae of February. 25; 1920 -(41 Stat., 437), which. ‘paragraph oS 
OS ag: amended. February: 15, 1999," Circular No. 809, eee L. D., carl oe 
<u es hereby. amended. to read as. follows: Puy 


28 Minimim development. 2a actual bona de expenditiiie’ for mine oe 


a tion;: ‘development, Or: improvement purposes: ‘of ‘the’ amount. ‘determined ‘by ‘the. 


Secretary. and ‘Stated: in: thé: lease offer’ hereinafter. referred: to; is’ adopted’ as. 


as the minimum basis. ‘for. granting: ‘leases, with the requirement: that: not less than 


7 “one-third of the required. investment shall be. expended. in. ‘development. of the. “a, - 
mine during the first year, and a like amount each year. for. the two. succeeding. a 


oe years, “the é investment during any ‘one “year. ‘over such proportionate amount. for 


ora _ that. year to be credited: ‘on’ the’ expenditure. required . ‘for the ensuing ‘year or” < 


. . years. . If. the. investment. to be made is. fixed: at.more than $10,000;: the Jessee 


eat “shall. furnish a. bond, with approved. corporate » ‘surety - or. with two- qualified. - - 

: ee individual sureties, conditioned upon the expenditure of: ‘the: specified. amount ~ . 
of: investment. After the. required investment. ‘has been. ‘made, a bond. in the | | 

sum of $5,000,: ‘with: ‘approved’ corporate: surety, | conditioned upon compliance ea 
aor with: the terms ‘of. the: lease;. will be required. ‘In case of lease of a’ small area; 


ordicg where 1 the. investment. to. be made. is. $10, 000: or less; the lessee shall furnish . a 


x _ bond, with. approved. corporate surety. or with. two qualified. individual sureties, oo 


: to cover both the investment and compliance with. the terms of the lease, such . 


Sean ‘bond. to be in halt. ‘the amount of the ‘investment. to: be made, but. in no-case. 

. ‘léss than’ $1,000,’ With bonds signed’ by individual sureties must be. filed 
Cn om affidavits: ‘of. justification. “by ‘the sureties that each is” worth. double the’ ‘sum : I ee 
ge ~ specified’ in: the undertaking’ over . and -above -his ‘just. debts © and : liabilities ae 


: 29 in real | property exempt, from. execution, | and. a | certificate by: a | judge: or. r clerk a ” 





AON. a a DECISIONS : ‘RELATING: TO THE PUBLIC ‘LANDS, 


a 


, 


| 2 | fav unit 








of a. ‘court. of. “reangas: a : United: States: district, vattomaey.i a. . United. ‘States’ tone cs 
_missioner;. Or. a. “United States: “‘postmaster,,. as. to. the: identity, | signatures. and” ie 
_ financial. _competency. of ‘the sureties. AIL ‘ponds “will ‘be. examined: from: time. ox 
“to time as: to. their sufficiency, 2 and: additional ‘security. will be Pilate when- e 


“ever “deemed: necessary. 





iit 22 of said | regulations is ie hey amended aby adding 0 


ar is 





“surety or “two: “qualified individual sureties. ( with ‘euidence, OE: qualification. as. oe 


beaded in. ‘Paragraph 8), in the. sum fixed by the: Secretary: when the permit’ is ee 


granted, ‘put not. to. exceed: $500, ‘conditioned ‘upon. ‘compliance with the terms” 


‘of. the. permit and against. failure. of. ‘the permittee. ‘to suse reasonable: precautions 
“to. prevent ‘damage. ‘tO, the coal deposits. or: to, leave. the premises in. a. safe. condi- 
tion: upon the termination: of. the ‘permit... Bond. with additional - -obligations = 
therein willbe required where the permit: ‘embraces lands entered or patented e 
“swith: the coal. ‘reserved under’ ‘the: ‘act of June 22, 1910 (36 Stat., 583), or -Where. a 


the lands. are a portion of a’ reclamation: project. i: 
: y ee ae Wale Spry, 
ae ommissioners : 
| Approved i hn lee i as, 
_E, C. one, ee a ee aeae oe eee 
First ; Assistant Seoretary. : ae 


WATSON 3 Ms _ MOORE, ASSIGNEE oF WATSON. 


- Decided March 20, 1924. oe oe ae co ae ve ; cs 


a: noo 


La ND Deparrwnn’ ain Cours — -Pysrze LaNDs~ — -Pagenr — _ Iu URISDICTION - — -Howe- 


. STEAD: ‘Ewrry. Ds oe ee a ee Be 


. ~ prior to the issuance. of ‘patent, ‘title to ‘public ands. ‘under | any. of ‘the home- 
“stead Jaws remains in the United States to be ‘ddministered’ ‘by the Land. - 
' Depar tment; ‘and: ‘until: then State ‘courts: ‘are - without, t jorisdiction: to: vest or: Z| 


divest title: under ‘any of. those. laws.. 
 Dupantmenrar: Decision’ Crrep: AND’ “APPLIED. AE Oe a ee eae es 
Case’ ‘of Julia: Ee ward et! ale (4: L. 'D,, eel cited and applica, 


| Goonwny, Assistant 8 ‘ecretary ? 


~The’ record. ‘in this casé. qibelodes that, ie. final ‘fostiostond : be. oe 
“sedbinitted by. ‘Robert. T: Watson. on his homestead entry,. 01892, Pores og 





Co uA “Minidoka. project, or the NE. 4 NW. # Sec. 12, T.9S.,. 


oR. 04. E _BeM., , containing 40’ ‘acres, Hailey’ jena district, Tdalia, oe 
was accepted J Fuly 29, 1911, as to residenee,. cultivation, and improve- oe 
- ments, subject. to the requirements of the. reclamation a act of Ju une. e 1%, a 


1902 (82 Stat., 388), 


it appears ‘that on. February 8 1919, Watsodk gmade'a an assigtimen ate a 


of said. ent to ‘Walter Le Moore under the act of a une 23, 3, APIO ; . os 











: BRR = ‘ DECISIONS: RELATING. ‘TO: THE. PUBLIC LANDS. es “Wor. a 


: (36. Stat, 592), which provides i in: : substance that, homestead dents . 


wa tet 


7 “he: assignee ‘upon. ‘submission of prot. ia ay ‘of ‘tharees ap 
prone: ‘portioned . against | the same, ‘such assignment. to..be. subject. to. ‘the a 
aes _Himitations, charges, terms, and conditions. of. the reclamation acto 


‘The assignment to Moore was. made. by. quitclaim. deed, dated. De! - 


| -. cember. 8, i911, duly. acknowedged by the entryman and supported - 
mee >) by the? assignee’ s affidavit. and the certificate of the project, manager. — 
| Said. quitclaim deed, however, does not bear the signature, of Mary A. | 

— Watson, wife. of ‘the. ‘entryman. , ‘The. assignment..is.otherwise in — 
-..s. proper: form and in: accordance. with: the regulations i in effect: at: that : 
2 time; oF ‘inal reclamation affidavit: has” “never been submitted, cand 


A a er ne ee es eC S en 


7 the project manager, », showing ‘cdiadliign as. provided ‘by ‘tie: cach 
is and regulations thereunder, , and payment of. all, fees, ‘commissions st 


| and water charges to. the. date of: submission. of same. : .Y 
The record further discloses that a decree was ee ty ‘the -< 
1 eleventh: judicial circuit. court of the. State of ‘Idaho, county Os 

Minidoka, in the case of Mary L. Watson #. Walter L. Moore,. upon 


7 complaint of ‘Watson and: answer and cross: -eomplaint: of. Moore, ee 
: wherein: it was ordered and adjudged that: said Mary A. Watson is Eee 
» the: owner - in feo simple. of the, described land, and said Walter L a 


ae : i -any and all ‘aim ‘of right 0 or r title to said premises ¢ or + Tien thereon - 
ie, OF any part: thereof. Pa oe 


» By ‘decision dated J ic 20, 1993, ihe ‘Coininiselonee on ie ‘Gen- i 


Ais erat Land Office held’ that. the decree of ‘an ‘Idaho court: purporting oe 
LE ot divest Walter. Le Moore. of. the title to homestead. entry, Hailey a 
| 01892, and. vest. same. in “Mary. AY “Watson, ‘could ‘not. ‘be. recognized, . 

: and that’ said: entry. must: remain, of, record: in. n the Land ‘Department <: 


oe in the name of Walter L. Moore... 









“From this action ‘Watson has: appealed:t $3 the” ‘Dapartiients: The 





ae / issues. ‘involved. have ' had. careful attention. ‘and: consideration.\:: ea bee 
ed _ ids: ‘settled law that until patent. issues, title. to. public: lands. under: 
ce any. of the homestead laws remains. in, ‘the United. States to. be..ad- os 
2 ‘ministered by. the Land Department. ‘The ‘State’ courts. are, accord- oe 








: - ingh vy without. jurisdiction. to vest or divest: title until. the homestead a 





4 -daws: have been fully. complied with,, and title Passes, from the United : . , 


eras : cited. 









States to. the entryman or his assigns. 


“See. case of J ulia E. Ward et cali Ds 7 0,8 and cases : there ere 











60h "DECISIONS, RELATING 10: THE PUBLIC LANDS. oo BBB 


| romonaor FOR _ EXPENDITURE—PARAGRAPH 282, CIROU: ous. oe 
y _ + EAR NO. 616, AMENDED. ee 


3 : ee yee ce Ce : - [Cireular No: 928.1 


"Gaver ee ‘Oprit, « 
- Fee | Washington, Z D. ay alt arehy, Lat 100. 
: ee OF seep yo 
oe ‘Hearies Orrremis, Harrnos: Cn eens 

AND’ SpectaL Dispursine’ Achyrs: Sure aan 
: LRffective Aeil 1, 1994, paragraph 282, Circular No. 616 6 (461 L. D, 
| “B13, 581), 1s hereby: amended to. read’ as: follows: : 


932. Authorization. for ‘edpénditure. oat: least two weeks pefare: the beginning “oS 


ee Of each - ‘quarter’ chiefs” of field’ divisions’ will. submit: quarterly estimates | in. eta te 


: _ triplicate : ‘on Form 4.6388. and: allotments. “will: be’ made. ‘by. the. ‘approval | and. i 


. return. of a. copy of’ the estimate. Schedules of hearings. (Form '4-638). WA 
. Still be. ‘required, ‘but: the amount. column: will: -be left blank. _ Supplemental. -- a 
<P estimates: may. be ‘submitted when. necessary, ‘but. they moust, be plainly. marked . : a = 
oe Supplemental ’ i cand ‘should be avoided “whenever possible, ‘and any “excess. 
_.-of’allotments over the ‘amount: needed to the closé of a ‘fiscal year must be 
eee _promptly.. reported: $0.that - the: amount may be: released’ for ‘allotment. 0.8 eo 
other divisions... Disbursing? officers are: not: authorized to. pay any hearings ©. 


mae 


-youcher . unless it. bears: the. initials, in the blank. Space. “‘under..the :cer ‘tifying = 
.. Officer’s certificate, of the chief of field division or of-an. employee designated. 


by him ‘as. hearings ‘elerk;’ ‘and ‘the placing of ‘such’ initials | on’ a. “voucher. shall ee 


Pe ‘be: ‘construed as. a: certificate by the one: “whosé initials: are’ so. placed: ‘that ‘the ~ a é = 
> amount of ‘the: ‘voucher: added to all the. other ‘vouchers theretofore- certified a 
for ‘services of: that: fiscal year does not. - exceed, ‘the: amount, allotted: to. ume Pe 


/ division for’ the e period. ee ee ae 
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“STATE | or * UTAT v. WATSON or COMPANY. 


Decided Maron: 2h, 1924. 


‘On: AND: Gas ‘Lanns—Minmaai LawosSrarvtes. 


In the second proviso to section 57: “and in ‘section. 87 of the act of February ree 
25," 1920,: ‘Congress’: expressly: recognized! ‘oil: shale to be a ‘mineral’ I deposit pete 
that was subject. ‘tO; location. and patent. under: the mining: laws.: Wee ag ay 

_ : Om: AND GaAs’ “Lanps—-MINeran. ‘Lanps—Survey—ScHoon Tanb Ura ene — a = 

‘Lands that) were. ‘known. to ‘be: chiefly: valuable for: theit: deposits. of oil: shale 
at. and ‘prior tothe: acceptance. of ‘the, Government. guryey thereof, sWwere 2igoc es 
known. ‘mineral. lands: at, that: time: and. were, therefore: excepted from a the *. 
Brant tot the State. of ‘Utah for school ‘DUTHOSES. | aan 











a aw Winst A skistoni ibaa ee 


we. 






The State of Utah has appealed ‘from’ +5 Gornnaissionars "s decision S 2 


oe S dated November 9, 1928, in-which its. protest: against: ‘mineral. appli-. fe 
Pa cation 09059 by. the ‘Watson Oil. Company for the Se 4, See. 46; Ti. . 
ee sai S., RK. 25° ‘Ei, S- Le M, ‘Vernal; Utah; ‘land district, was. dismissed. 
oS for: the: ‘véiison’ that! the’ Taind: “was: mown to be. mineral 4 in character. ~ 
moo ata” prior’ to. the. ‘approval: of the’ “survey thereof by the’ General a. 
2 ve Land Office. * oe 


‘It appears that the subdivisignal: survey. sof: thi ‘tvenahip’ _was. ia aps 


te proved and accepted: by the: Commissioner on ‘February 5, 1906, and 
that the plat was filed in the local.land. office on April 16, 1906, the : 

oo Jan. being returned as. mineral... /On May. 98,: 1916, ‘the. ‘tract ims 
ie. -* volved, together. with other. Jands, was. classified. as. mineral, valua- ce 
~. . ble a8, a source.of. petroleum, and. nitrogen.:: On. September 14,1917; 
oes eight. persons : made. location: of: ‘the: ey Nos. 18: and. 23. placer 

- thining: claims,’ embracing’ the SE. 4 and: the: SW. 4 4 ‘respectively, aoe 
Of said’ See. 16," Each’ location” certificate recited thatthe: claim’ =~ 
was located as an oil shale placer.. Early, in 1919; these. claims, 
with, many. ‘other. similar. locations, were. conveyed. to. the. ‘Watson ad 
os Oil. Company,. which. had: been organized. shortly. prior: thereto: - On be 
os aly dy 2004s: the mineral: application: was filed::: The: State of Utah sae 
ee ee “preseited its: “protest ‘on’ ‘August 23; “1991; claiiing: the. Jand under .~ 
- ats school grant,’ and asserting that. ‘it. was not. known. t0 be ‘mineral ae 
ae - Jand. OL valuable. for. mineral. at. the. time. ithe. State was. admitted, aoe 
ae “or at. the. date:of the. approval, of :the.survey.: ; The. company: filed, aa ba 
Tee answer; and: ew. hearing “was. ordered and, after several postponement, oe 
cee oe Wa finally set: for. June 27, 1923. On the day fixed; the State failed 
: be 00 appear, “but! thé company was ‘represented by. its. attorney, and the ee 
oe __ testimony: ‘of Six witnesses was submitted on its behalf. ws 


On July 3, 1923, the local office rendered a decision. adverse! ig tha 7 


cee | claim of the State, and recommended that the ‘protest. be dismissed. 
oe . a and: that the company. be. allowed: to’ "proceed. © ‘The State appealed. S - : 


oe “mony: showed. that. deposits. ‘eke ih shale. had. oS ‘een to ee alk. 
i upon. the S. 4, See. 16, ever since. 1895 or 1896; and that the. land had se 
» no value whatever for’ agricultural-or other purposes except its po- 
ees “tential mineral value. - ‘The. Commissioner. stated. that oil. shale hhay- : 

eas dng: been, recognized. by. this. ‘Department. and. by. Congress. as ace 
mineral: deposit.:and a ;source, of -petroleum;: and..demonstrated to. 
_.* -be of material’ ecénomie: importance, the land: ‘being: valuable on that 
—. a > account; ‘and: the deposit: having been. known’ to exist: at: tlie time. the 
oe perights: af the: State: would: have: ‘attached; it- must: bevheldithat title 
did. iiot* “pass” to! ‘the: State on: ‘February® BY 4906, ‘the date’ of the ae ee 
ee “pr oval of the’ survey: The e Begtest. was s, aeoordingly, dismissed, os 
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~~ 





Tn: the ‘present: eee the State: contends that the Cominigsicner : wou. 


| ged in holding. that oil shale i in ‘commercial quantities ' exists. in. the. - < : - 
-» land or has been. known. ‘to: exist since 1905, and. in, assuming that oil ee 
— e shale, at that. date; had. a known or recognized, commercial value, 


“The evidence i 18. definite and, clear, and 4 is to the. effect that the he ol ce. 


- $0" exposed for ‘ages. One of the witnesses ‘testified that: i was. 13 in oo 
the: vicinity. of the land‘in 1895. or 1896, and’ saw “the oil. rock, as be 
was then called, and ‘that it ‘was. ‘Anown that: a ‘fire, if started, ‘would - ee 
_ burn ‘on ‘the tock” “The. ‘witness, at. that: time, was with Mr.:G. H, - 
a ~ Eldr redge, | a. ‘Government: geologist, who took samples. of. the. oil. rock ae 
from near the. Jand. The same:kind..of rock: formation that was. - 
oie ee sampled extends. onto. each claim. Another’ * witness. stated that. — a 


ee of the: ‘oil: rock: aoe near, “the, land. dunia: snk year. in the: spring, er on 
_ of, 1905,..he burned. some rock .that..came’from,.a small cut :on. theses: 
a ground: now included in. the. Earley. No: 18. lain ; and: the: same. rock oy 
a ~ formation, extended: onto the land now.covered by: the Earley. Nai 28. 0 2. 


claim... Another witness. testified. that he-saw,the land in: Sec. 16. in my be 


ie tay sels, Bale we 


a time, was. well eee Goer witness, a ere engineer, was. over 1. 
the: land i in, January,, 1906,. and saw. the exposures, and:was informe d oe. 
ee that it was oil rock that would burn. He later examined the. rock es 
aoe and, found that it broke with a black fracture, smelling of. oil. ‘Hee. oie 
had seen:oil distilled. from. the material. The ground has no value"! 
oe ae agricultural: Burposes and’ no “valtie for anything” except, the oil ee 
a shale. ft ee, i. 
a he. evidence aptablishies that the nijmeral: bean fermaation, on be 
co acting of oil rock ‘ or’oil shalé, was observed’ and known: toexist: upon: 0 
this: land:in:1905. and 1906, and ‘prior. thereto.' “It-was on-account’of 
“i said: deposit’ that’ the’ land* was classified: as: ‘ininéral: in 1916:" “The: ee 
tracts have been’ located ‘and ‘applied: ‘for’: ais ‘inineral lands, valuable et 
: for the: deposit, of. oil. shale. With. the. application for. patent, is ee 
copy of. a. report. as to: retorting tests made. in 1918,.at.anexperi- 
mental plant. A. sample from the Earley No. 18, claim tested 58.41 eo 
oe - Ballons, of oil: Pet. bee or 23. 36 Ber cent while a. sample from the» ae 


ar a a 


Ty the lensing act of February ‘95; "1920! (41 -Stat., 487), ‘the second en, 
eas _roviagto’ section 21 ‘authorizes: any person having a valid claim for os 

oil shale’ ‘ander existing | lawson January 1; 1919, to. relinquish: such — ee 
Ane claim’ arid. take a ‘lease.’ ‘By séction’37; #alid eliitns’ for’ il shale; as _ — 
i. well" as the other: imiinérals ‘inentioned, which: “were: “existént: ‘at’ “the ee 


the fall of 1904, and. that. he: was:. foreman: on the. construction of. ae —_ 
a road" built across. the land during the following: winter, . : Cuts: were 
7 _ made which exposed: the shale and: oil. rock, and. those. exposures. ie ee 
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* . i. date of the a nnd thereafter duly inintained: ‘are: Ueceried ‘fom’ ’ . 
cn “the operation of that. statute, and. may. ‘be perfected under the laws. a 


~~ under which the claims were initiated. ‘By. this legislation, Congress ~ e 
—o expressly recognized. that oil shale was a mineral Heporit, which could | 

- be located anid claimed. under the : mining, laws. | 
This Department, in its instructions. of nt 10, 1920. a Le D, ati 


548), held as. ‘follows (syllabus) 


Oil shale having been recognized by. poth: the. e Department and. | Congress as: va | 
mineral deposit. and'a source of: petroleum, and having been. demonstrated else- 
~where to be a ‘material ‘of economic. importance, lands. valuable © on account . 
ie thereof must be held to-be subject’ ‘tO. valid location: and’ appropriation under : 

- the’ placer-mining: laws: to the same: extent. and subgect t to the: same gunons a> 

and conditions as: if valuable on: account: of, oil or, gas. ae : ae. 


Oil shale has’ long been’ known as. ‘ae ‘mineral depoiie ‘ealnaBle. as a : 


a ae of petroleum. For many years, the mining and distillation of ae 
> oil'shale has -beén successfully: carried on‘in Scotland, where an ex- 
tensive. industry: exists. ‘In view of these circumstances, the Depart-— as 


. “ment i 18 unable to’ accede to: the contention. on ‘behalf OF the State to a 


ae the effect that this deposit: of oil: ‘shale can not’ be: regarded. asa min- ‘ 


Ca “eral deposit of known valiie in-1905 and 1906, and that t therefore, ths; - 
es land passed to the State under its school grant. » : ae 
The judgment of the: Commissioner, holding that these ttaote arts 
as 7 known’ mineral lands at and prior. to: February 5, 1906, the date‘of 
the acceptance: of the survey, and that title dia. not vest’ in the. 
ie State: under the: school ae grant, Js found t to: ‘Be: correct, and 1 is ae 

| ~ affirmed. eee er : ae | ae 


5 : neers 2 ee ce - + 
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_VAN DYKE COPPER COMPANY | We _MALOTT. 
| Decided March 2h 1924. 
: Sorprens! “Aportrowax—Funs—Vesrep: Reed —~-Megim Lanps—HEarine,. 
Until all fees. and: commissions. required: ‘by. law: have peen paid, a. vested right 
Bees not attach. under, an. application to. make, a ‘soldiers’. ‘additional entry — 
ae pursuant to section: 2306, Revised Statutes, and therefore. the subthission of 
. : proof. upon. such ‘application does not, in the absence: of ‘the payment of 


; “the fees’ and commissions, ‘bar an inquiry. relating to. the: mineral. character cs 
SS of the Tand_ as of. a date subsequent to the: subinission’ of the ‘Brooks 


ar Finyex, Pirst Assistant Seoretary: 


ss By decision. of. July: 25, -1923,. “the: Hebirlisant: aiforded iho Van S 
a Dele. Copper, Company a ‘period of 30. days from notice of ‘said’ de= 


ua ~ cision within which: to amend. its protest: against the. application. one 


- 0477. BT. of J ames R. Malott to enter; under section, 2306 of the Revised - nie 
Statutes, the. S. 4 SW. 4, Sec. -28, T. IN, RIE, G:&S.RM, 


a “8 Phoenix, land district, > Arizone, so as, to charge ti that, at the date of o ae 


: ene "DECISIONS RELATING TO THE PUBLIC. LANDS. aon BO a 


sia filing of said application, the: protestants : were in “possession. Aros Come 
in ~ “occupancy” of the: Peking, Los: Angeles, El'Paso, -and: ‘Dunlap: lode.» ce 
ce mining claims, each partly inconflict with said application’ ‘and-that, 00... 
ae. protestant: was then: diligently: engaged in the prosecution aft ee 
ie work. leading‘ to the: discovery: of mineral'on said. claims: and. has: 8) 
>. -since- continued in‘such occupancy, possession; and: diligent: prose- ge 
- eution. of work. The. period forthe filing of ‘such amended protest ? ‘ale u 
oe was” from’ time: to: time: ‘extended. and'on'J' anuary. 15,1924, the date’ coy ce 
goto, which, the. last :extension «was. granted,.a: duly. verified and: COTE — 
a roborated. amendment: of said original protest was filed. no Na es 


~The soldiers” additional application’ was filed June’ 18, 5 tos0, atid 2 


: was’ based on. a ‘recertified right.” _Contemporaneous publication and = is 
ses _ posting of notice of: the application fora period of 30 days come. fo 
- mencing: June 22 1920, was had and proof of such publication and Je 
q. - posting was ‘Aled in the local office: August. 12, 1920. The. original: ©... 
protest of the Van Dyke Copper Company against. the application ao 
owas” filed’ August: 4, 1920; and within ‘the time named in a notice, — ee 
Sf the filing of objections to the application, . and. charged. in. sub--° on 
stance that three of the four lode: mining claims, above named,.were: 
aoe located. October. 18,1916; and:the fourth February: 5, 1917, and that 7 
<. -all-were: ‘conveyed* ‘by: ‘the: Jocator:.to the: protestant pein Tp AQITS: >: aS 
- that® all-of said claims are partly’ in “conflict: with the application, ae 
i and that ‘the land in controversy | is inineral j in character. ee 


After.a hearing had. been. ordered on: said. protest: ‘and. a. date. set 


ee we 


aa ieee io Ae i 


oS Gn coat bet the protestes om the. action of ‘the. jocal: ae ie ae 
i allowing the continuance asked i in the motion, the Commissioner Of ee 





"therefor, the protestant on. November 18, 1922, and- two: days - prior S 
te > the date: set: for the hearing; filed a motion for 3 a continuance for a. et 


Bes tectant’ was ‘thes naeed in, n the dviling of a Hole, on ‘the Te ‘Angeles oe 
~~ claim ‘for the purpose. of ‘further. establishing and: demonstrating | acs 
.. the mineral-character. of the land.embraced:in:said mining claim, | 
-° in addition to that already proven‘by the’ location work and annual: 
labor ;” that said ‘hole had then attained'a depth of 300 feet and that’) 
under, favorable. conditions the protestant. could: continue the drilling © oe 
of said. hole. at. a rate of ‘approximately: 400. feet: a month. that.“ aga Oe 
ae allowed: to: continue. said: drilling. operations for: the period: of six’ Lee 
: - months® after’ ‘the date ‘hereof, the protestant will attain’ sufficient: se 
depth in'‘said drill hole to ‘Bitches demonstrate the mineral character 
ee Ot. said group.” It was declared. that, with. the. information SO: stated . . 
to be established, “there will-be no.doubt. as:to. the mineral character. a 
of this ground, and that. the Department will be. enabled to. pass‘ upon bei thos 
oe : the s same. ‘without a a possibility: of Ebelbg one to reverse > its. Page 





“tn not: ‘recognizing and: directing that: any» "evidence. teriding £0" prove oecupa:’ 
tion. of the raining: Claims in: question: and: prosecution: ‘with: :reasonable: dili-i 
gence of: work. leading: to discovery at. the. time: of. such: soldiers’ , ‘additional oe 

application, will be competent and relevant, and : that: what constitutes: oceupa-.: “l 
tion’ and pr osecution with’ reasonable diligence. ‘of work Jeading to Ageovery. me 


ds ‘dependent upon ‘the circumstances of each: case. 


= oe “Based ‘upon ‘that eberpnnient 0 of error, | the Department i in, its ts deci- - 
oor sion of July 25, 1993, said: es 
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4 the Gaal Land Office by! decision of F ebruary 21, 1993, held among: eae 
oe other things that.on. August 12, 1990; the applicant had done all.that: — 
“Was required | of: him so that on. that date his: rights vested if prior. - 
_ thereto the land i in: controversy | was not: shown :to be mineral in chart: 
acter, and. disapproved.the action of the local officers in allowinga 
continuance. of the. hearing for. the, purpose stated.. From: said. de- 
cision, ‘of; the. Commissioner, the protestant. appealed tothe Departs. 
ox ‘ment urging that. the Commissioner erred, among: other: things—-. 


pment, : 


“The ‘Commissioner’ s. ‘decision did | not, ‘aS from. Gee, sixth ands seventh eo a 


re ra 


that effect. are. made, and these, if regularly ibstaneiated, ‘after: proper char ges’ 
duly” Served upon the. applicant; ‘would: open | ‘the. way: to a -consideration by: the:: 
~~ Land Department of discoveries.made after the, completion. of: the. application, . 
for land included inva mining claim in the occupancy, Of: a: mineral. ‘claimant; Ve 
diligently engaged inthe. prosecution of work leading to discovery, of mineral 


. thereon ‘is. ‘clearly not: ‘subject’ to application and entry under the provisions of 


section 2306 of: the ‘Revised’. ‘Statutes, ‘so‘long, at. ‘least, as’ such: occupancy ‘and: 
the: diligent prosecution: of ‘discovery: : work: continues. Atherton‘ Ui: Fowler. 2 
7” (96. U.S: 518). But the: ‘Land. Department: can: not. take . cognizance of ot 
re unverified allegations contained in: ce brief as grounds, for broadening the, scope os on | 
of a heari ‘ing. | “The protestant, however, will be. afforded. thirty days from ‘N0- _S 
Me - tice» within 1 which’ to. files a verified “amendment of: tits: charges’ ‘Against the Rakes Pt 





eh ments of error, the’ protestant seems to assume, limit the scope of the. evidence, oak 
‘gig FOr be adduced ‘at? the ‘hearing ‘to. ‘the: ‘question ‘of ‘discoveries | made within the oe 
_.. limits’ of ‘thé mining-claims in ‘conflict‘with the: application’ prior’ to’ ‘August'12, 
-1920.. What the Commissioner. clearly: intended: to hold,’ andy in’ substance; _ 
» did. hold, was. that the applicant: having;. on: August 12;. 1920;. apparently: done: . 
- : eal) that he was requir ‘ed. to. do in. order. to. perfect. his application, ‘thereby: LC: : ee 
u, > quiring : a “vested right: in. ‘the. land it then: nonmineral in character, no evidence _ . 
.. ~ relative to. discoveries of mineral within said “conflict. areas. ‘after that date 
would. be: admissible’ atia. “hearing had on ‘the ‘charges made in the. protest. ‘The a 
4 decision - did: not: forbid . the: production: of. evidence by the: ‘protestant. tending Ay ce . 
_. 10. show. the’ mineral. character. of. the Jang: as. of, “Augbst 12, 1920, and: did: not: 
purport sotodo =... : — Mea a 
The Commissioner ‘aid not, as. alleged i in “the ¢ eig ghth assignment, ‘err. in: tail. ae: 
ee ing to ‘direct’ that ‘evidence’ tending ‘to show. occupancy of the’ mining. claims ino? 
question at’ thé time’ of the ‘filing ‘of ‘the: ‘application, andthe diligent prosecu:” ~ 
tion ‘of: work thereon: leading to: discovery, be adinitted: at the: hearing’: ‘as ‘com- “2. 
petent. and. relevant. ‘to: the issues: involved. :in-: the. case, for: the reason ° that: NOie > l- 
matters that such evidence. would. tend. to Support. were. alleged. in: the: pro- ; : 
ie test,. or otherwise even ‘Suggested by. the record before the Commissioner... _In i 


=. By ao "DECISIONS, RELATING TO THE PUBLIC. LANDS, eo BB Qe sary. 


a "lication of Malott, and if. such ‘amendinent: be. “$0. ‘filed, ‘appropriate; action, a - 
In accord with the views: herein. above. expressed. will, be. taken. thereon 


“In the. ‘amendment, to the. protest, now: before the Departanent, it 


is. alleged i in: substance. that from. April. Ts: 1917, the. date.of: the pies 
Connee by. the. protestant. of the four claims named, the said claims, 
~ haye been: in. the oceupation. and possession. ou the. protestant; that (oe 
during said. entire period the. protestant. “ ‘has duly: performed. thes. 6 
— armual assessment work upon.each, of said. claims.required bylaw 
to. be ‘performed, by ‘the possessors. of: raining: -elaims, . and: during. 
“those years when the. acts of Congress directed the. filing of: Notices 
of desire to. hold: mining: claims, such” notices: were filed;.” that.the > 
-_ Property. of. the. protestant, of ‘which: the four claims, in, question. odes 
~ constitute a. part, comprises. one, ‘group, ‘otf “mining: “property”: and. oe 


i mining, claims. under :common ownership; ‘that. in. November. 1916, 


a drill hole denominated. the No. 1,..was. commenced, by. the protest. ok 
“ant: on. property. ‘owned : by. it: in. ‘the. 8.4 4. NW..4, Sec. 80,.0f 5 
the township In which the land. in: question. lies, ‘which: subdivision. oe 
is situated about.a: mile and a half tothe west of the said‘land;, 


that: a body of copper ore in. commercial. quantity. was’ encountered. nt 


“in said drill hole and: that: drilling was there discontinued in May, 


Sie. Oe hides, 


: 1917, but. not until, after the: purchase by. the protestant . of the four, - | 


~claitns partly: oboe ‘conflict. with. the:. application, that the. ore:ens) 9... 
countered | in. said drill hole constituted. the first discovery. of. copper. 
‘ore of adequate commercial. value east. of what. i is known asthe Miami: .~ 
fault and in the fault. block. i In. which. the. four, claims. are situated; 


mH 


that. after the. discovery. of. said: ore | body;. plans, were adopted bie. = 


: the ‘protestant. for. ‘the, subsequent. exploration and. development. off oes 
_ its sald. property; that in. May, 1917, in. conformity: with the plan. Gh 
exploring. said property. * “in the ‘adoption of. which plan: weight. Was: 
given, to. the discoveries, and. developments ; of valuable: bodies: ot. ae 

- copper.ore in. the: adjoining and: adjacent. properties. nd to the 

--Beglogical: structure. of the, district,’ ? the: drilling. of, a. second. hole ela : 7 

_ known, as. No.., 2 was commenced, by: the protestant: at’ a. ‘point. in ‘the: re 

6 4 NE. dof. said, Sec. 30,, at.a a point; about, one-half mile : to: the. east. es) 
of. suid drill hole No. 4, and. about, one mile. west, of the. land‘in cons, | 


ora ce ro gee 
7 : 5 get Flas 


. HORSE and. on. property. owned. by. the ‘protestant & ‘it. having been ce - : 


or not: an. ore. 6. body. existed to. ny ‘east. ee the: ‘rst, drill hale, ” that — : 
amor on said drill. hole No. 2 was suspended - in ‘February, 1919, beg 
a “cause of inability. to. secure supplies, material,.and labor.then’ needed. Hoe ee 


> for: the. wary. and. because. OF: dahor- difficulties, in. the, district ;. that. = 
the indications. of. ore. in. the said. No.. 2 hole. were. ,good, and Abate = 
the hole was cased: and. covered to secure. its preservation ;. that. ini 
_ May 1919, a double compartment shaft was sunk ata point about 
100 ) yards | to the east of said drill hole No.1 1; that t said shaft, which 2 ee 
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ee as 6 by: 1 foot, and ‘tally’ titthered, “wad: nk to. a, otal | depth of 
oo 1,692 -feet; whan ‘operations were discontinued thereon | in. April 
oe 10B1 ‘that at a depth: of 1, 183. feet, the: copper ore “body. was en- 

2 eotnteved: that ‘stations ‘were cut at: ‘the 1,919: and 1,550 levels, and - rs 


_ drifts projected. therefrom in’ both of which’ ore’ of commercial 


—. value was found; that: in‘ the continuance of its mining operations, 
and for the performance. of exploratory work on. and in the eastern 
portion of its property, the protestant,” in September ® 1922, ‘began’ 

_ the drilling of a hole-on said’ Los Angeles claim; that prior’to the 

eee. commencement: of said’: last ‘mentioned : drilling” oper ations, it: was | 
~.. necessary to perform much preliminary ‘work in ‘aid thereof, a8 no. 


exploratory, aS for. ore at y deeey had’ been done i in that iomechate : 


ec pose. of ‘detevininitiy. the Tosation’ of the said hole and the! area ane a 
-: eluded in: the Los Angeles claim was decided tipon; that an auto: - 
mobile road was constructed over the mining’ claims. of the protest-- 
> ant from: one “of the’main. thoroughfares. of the town of Miami ‘to! a 
and upon’ the. Los Angeles claim ‘and at‘a point’ near a site for ao 
~ drill hole for the: ‘purpose of stipplying water for drilling and other 
2 uses: ‘In connection” with’ the development. of: ore In the lode. mining ie 
--.. élaims' in question; that''a. ‘fully’ equippéd derrick was erected on’ 
the Los’ Angeles: claim’ and. ample. provision” “made for: supplies and 
eo dor transmitting: ‘the ‘same’to’ thé claim’ from the town of Miami; 
ay that’ ‘the: protestant: has’ conducted ' said ‘drilling ‘operations and ‘its. = 
ae other: work for the development: of’ its said mining properties with | Fae 
ce the equipment: named; that: said: development’ ‘work -has. been. and 
se is ‘continuous; and’i is: being done: in ‘good: faith for’ ‘the’ ‘development he 
of copper: ore bodies ‘at’ depth ‘in ‘the said’ mining ‘property ; that as 
a the result of mining. Operator conducted ie its Property: com ae 


fetes 


: oe ‘the ‘extensive and Tong gobtihned ‘mining ‘operations ‘of other — é: 
-.» companies’ in: the said mining district, ‘and in’ the: vicinity. of the. 
_.. four claims in: quéstion, the ‘opinions: of ‘geologists © “aid. practical oo 
ve. “mining men: acquainted with’ the: -district,; ‘and the’ geological ‘eyie « 
dence, ‘the’ protestant’ has“ reason ‘to. believe, and . ‘does believe, | that as 
7 valuable: deposits of copper: ore. exist’ at’ depths j in said four: mnining 
claims and’in its said: group; and that for that’ reason ‘the protestant cs 
is willing to expend, ‘and ‘is now expending, large sums of money — 


inthe prosecution of work leading to ‘the development of such cop: raat 


pet ore’ deposits at: ‘depth ; ‘that’ with this end in view it is the in- | ~ 
-.. tention “and “purpose of the ‘protestant. to ‘continue to prosecute: said | 
. . drilling’and its: other mining operations with the s same e vigor 1 in n the a 
Peo that it has i in’ as © baste = oe one a 


Ng! poet 


eg Wee, ele OW Sed 


a i - | DECISIONS: RELATING. TO. THE ‘PUBLIC LANDS, ne = a ae oe 


sy. 


faite 


is engaged and praged that se Paes 


7 ‘The Department. afford. ‘it, protection. against the constant:  atiempis < “a tthe ee ‘ oe 
as ‘protestee | to. interfere; ‘with. and. stop” the progress . of ‘its. work. ‘by. his many ~ ees 
2: appeals to the Department’ urging. it to ‘declare. that. ‘the’ ‘protestee has a better. Be ee 
. title to. the land involved in this contest’ than‘ has the protestants; thatthe... 
‘land. herein. involved: be. classified , as: nineral- land cand: the alleged ‘entry’ of: ee pe 

ay dontestee. thereon be. declared. void: and: of. no. Se sand that: ‘the. ode, ‘loca oo 


. The eich of the poe as : amendede asva- : hadi tone Oy hearing foe : 
: thereon, 3 is: challenged by: the protestee on the following grounds: » ae 


2): No charge is. presented alleging that. a valid: ‘discovery of mineral: ‘Has: of a fete 
: “been made upon: any or all of the four ; maining: Glaims. in- conflict. with - said ee ee 
= additional’ homestead. location, being: the. Peking, - EL Paso, . Los -Angeles,’and: 20°. 
“Dunlap. lode claims,, or. that “any such discovery. was’ made, or. valuable mineral = ee ae 
- deposits found within the limits of any of said claims, -Brlor to. the, perfection x oo 
; of said homestead location on “August 12;: 1920: oe. on ee 
Q). ‘That: the: affidavits.’of- contest, ‘and: ‘améndad: affidavits ‘of cots” ‘filed ag SO See 
on, behalf. of: contestant, ineluding that. of Jantiary 4,.1924, above mentioned, | 
contain no allegation . that contestant, was.in actual. possession ;and® occupancy: ei 
of the ground, embraced, ‘in. said four. mining: claims. on: August. 12, .1920,. and. . 
wags: then diligently’ engaged. in the. ‘prosecution - ‘of work thereon. leading 16 een 
discovery} said affidavits: so far-as they: recite any facts of development. work ee 
: ‘done. by. contestant: between: the. date: of: its. acquisition. of: ‘said: mining ‘claims Bien : s ; = 
in 1917, and August 12,1920, being limited to:showing work:done on other and) =~ 
~ disconnected ground lying from a mile to, a,mile and a. half northwesterly, ©. | 
Pe thereof, which work could not, of course, be’useful ito: establish’ actual’ OCCUR: 
~ pancy: of: the ground in controversy, and of ailigent brosecution of: development er me 
work: thereon leading to-discoverys 000 he eg ee 
(8) That none of the work atleged. in: ‘said affidavits. to have been: ‘aone" “agot* ee 
reno the ‘Los Angeles claim,: after. contestant: acquired: the same, is alléged to have! 
-\ been. done prior: to August 12, .1920,; and the, record. new. -Aatistactontly: shows is 0, 
a iat ‘said last. mentioned work was all done after that. date. 7 


(4). No. discovery. of mineral within | ‘the limits’ of any of ‘said ‘four cine. : 


Die claims. having been: alleged to ‘have ‘peen. ‘made ‘prior’ to “August. 12, 1920; the . : a - 
ci mineral. ‘Joeations. conferred no rights. upon ‘contestant; ‘as: against’ ‘defendant, et 
in, the:absence of actual’ ‘occupancy of the ground: ‘embraced in ‘the: ‘same, while oe S 
eee diligently. prosecuting: work. ‘thereon, ‘and: nO, such. actual. -oceupation. and: doing. sane a 
of work on. said ground prior to_ August 12,1920, being. alleged, no aumicent ene 
|. charge is: nade’ in’ contestant’ Ss affidavits to fustity, a hearing. ee ce Pe 
From. the allegations contained | in ‘the. amendment. of the. original cee 
“protest: and: ‘the briefs ‘filed. by: the protestant it. 1s. evident. that the, 2 
~~ protestant. seeks. to ‘be. ‘afforded. an opportunity. ‘to. establish. the oe 
character of. the land here involved, and. the. existence of discoveries oe 
-- within the limits. of the claims in controversy, on.the basis of: develop: oe 
soe ment: and disclosures that: ‘may have been. | already: made s ‘since the oe 


ie we. a "DECISIONS RELATING ‘TO THE. PUBLIC. LANDS. toe - Tote 


te fg Ss 


ee tind i in ‘the. ‘future aad prior. a a. neering 0 on ihe ee “The. com- = 
es petency and admissibility at the hearing of evidence. of. the result. . 
of any work ‘performed. after. ‘August 12,, 1920,. appears. to. be. chal- a 
hoe _lenged by. the protestee on the. ground that the protestant has failed | 


oh to: allege’ actual’ occupancy. and* ‘possession by. the protestant of. any. : 


eS , : portion. of the. land. included | in. the. application, or,.of any. mining - 
- -elaim.in. conflict. with, the. application, andthe: diligent. ‘prosecution -. 


ee Sof: work within: the limits: of: anyeot: the’ ‘claims: Brie question looking a 


pe to. ‘an’ ‘adequate: discovery of ‘mineral thereon,’ “until | a a period com- 


er gsk 


: ne ib is. ‘asserted; oie: protastee! be the: subtaission of: ‘pigeel of. ‘pablita° 
tel tion and: Posting of, notice of his pr cage: had: a a On “ 


we «eatin 9 was: 5. filed, ae jest. aes ithe 3 ‘an n equitable: title +o the ‘ 
“ots Jande “An? ‘exatnination’ of the’ record’ of the.’ application, however, : 
ge. fails to. disclose ‘the payment, by. the. applicant . of the. fees and com-. ~ 


~ > missions’ necessary ‘to the: completion. of. the, application,.: while: ins. 


et formal. inquiry at the General. Land: Office elicits: information: that 
tends, almost. conclusively: to: show’ that: no ‘stich: payment: has. Been’ o 

_ made: This:being the casé, there‘séems ‘to have been’ no basis. for the. - 
o - Commissioner’s holding, in ‘the’ décision ‘of. ‘February. 91, 1998, and ; 
—. none for’ the protestee’ S present contention, that the applicant had on: 
, “August. 12;.1920, or, indeed,.at any date, earned.an: equitable: title: to: 
the. Jand. by a: compliance: with all: legal’ requirements, so as, in any ae 
~~ events: to: ‘bar’ the: establishment’ in‘ “the “present, ‘proceeding | of the. cae 


: “mineral character of thé Jand, or the validity of the mining, ‘claims,. 


vane as of a ‘date Subsequent to the submission: of said. proof or prior:to.a 


ea hearing. on..the. protest. It.is true:that. under. departmental: regula- 

a oo ‘tions relating to soldiers’ -additional: ‘entries the: ‘applicant: was: not’ 7 

-. required to’pay the fee and’ commissions until the local officers should, 
-. -be- authorized, by: the’ Commissioner’ to ‘allow: the entry, that no su che 
ae authority has. ‘yet. “been. given the local. officers,. and. hence.that. up: to | 


i » the.present.. time the applicant. has. complied with all: of the require- oo 


i . iments: essential to’ the: maintenance of: his' claim. “Those. facts, hi owl 7 
 ever;'can not ‘be: accepted as giving rise to a ‘vested: tight. or ‘an. equi- Ae 
ie. table title*in the claimant’ with Tespect, to the, Jand: included. i in. hig. 
ea e application. or any portion thereof. ae La? 


-. oo Urider all. the circumstances: ‘shéwn thé ipepavtingat’s sees no fe | . 
a why witider the protest. as ROW’ ‘aménded the pr otestant may. ‘not in-*) 


Ae troduce’ evidence: ‘to'support ‘all of the allegations therein. contained. , : 


i 2 The: hearing ‘will: accordingly ‘be had on ‘the basis, here: indicated, and 
ey the decision Y of the Commissioner is s further 's 80. > modified. fo ag ee 
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“IRRIGATION OF ARID ‘LANDS “IN’ ‘NEVADA-PARAGRAPH CTR oe 
oe ee NO. 666, AMENDED. a 






_Insreverions, 






oe = Oi aso oF THE : INTERIOR, oe 
ae ee Scat ineae - Washington, D. 6, March. 26; 1984. 
a Tae Counc: OF THE 2 GENERAL, Lanp Orrice:: oe | —o 
. Paragraph Ta of. the regulations of J anuary ‘12: ‘1920; Cireulax No. Rie 
oe. 666. (4%: Ti, Di; 310) as revised October 25,"1999° (49: TD;, 828);/ oe 
= under the S0- called Pittman, Act. of October 22, 1919" (4b Stat, 298), oe 
a: the date of ie é pamit, -paust show. (hints ‘ profitable égrieolbatl: crop. Pee 
has Been: Produced Upon; not Tess than 2 20 acres: as the: land. described :. eka 
= Le the permit. . : , tephra Ne rn 
: Experience Kad deindugerated’ that “while” a ‘crop. can obs. brotuced : 
ee the. first. “year. after. securing | sufficient. water. for’ irrigation, | - 
few: of the. permittees: have ‘been: able ito. produce: a. profitable iCKOB. | 
ageing that year.. TSE dirs bot} ee 
Being convinced: that: thé jitent’ bof. £ Congtess: warrants. the aie ae 
“ment of the existing Pegulstionk, Perageaph *(a) 4 Is: fhordhys amended ee 
_ to Tead- as ‘follows: ee: o fe 








“Unless. “granted an: extension. of. time, ‘the: permittee, is. allowed. two. years rae: 
whenever: he shall within: that’ time ‘eatistactorily, ‘establish that. ‘sufficient ‘water. oy 
ae hag’ been. diséovered,. developed, ‘and: made permanently. available. to produce a. ol 
ae profitable. agricultural crop. othier- than native: ‘grasses, upon: not. less’ than 20°: 
“acres of the land ‘described ' in, the ‘permit, ‘he’ will ‘be’ ‘entitled “to. patent. for ee < 
ae ~ one-fourth’ of the. land: embraced: in ‘the ‘permit: ' ‘No. ‘mere perfunctory. Or gues-. ee Ae 

.- tionable: compliance: with - the law: will be: accepted. ”: It-must, appear? sthatian ..- 0. 
+, agricultural: crop | ‘has, been. actually, raised—not necessarily. a paying OF) “profit. “ 
she - able. crop, but. ‘such. a, crop. as. “will: satisfy. the ‘Secretary’ of: ‘the Interior. that 
- in“ time’ and: ‘ander’ ordinary” ‘cireumstatices’ profitable* crops” ‘of ‘some’ sort’ ‘can. 
pet ‘produced from the’ land:': No: patent ‘will -be’ granted ‘until! the:full!20: acres. 
-: have: been: cleared, leveled, _ ditched; ‘plowed;. ‘fenced, ' andian: agricultural. aerop .* 
- detually.. planted. jand. raised: by. irrigation, all in. ‘accordance | swith .good:farm-. : 
ing practice... 'The wells, pumps, or 6ther, works and equipment: for the develop: ’ 
oo nent: and supplying ‘of water must’ be. ‘of a permanent and. ‘dependable: char ACT 
~~ "ter, suitable'‘for’ use year: ‘after’ years” AY ‘detailed Stateniént: ‘of: ‘costs! ‘of’ irriga-. i 
_. “tion and! production of:erops*from ‘such’ ‘watér. supply will’ be. required; torthis: 
..end;accuraté account:,sHould ‘be-képt jof. such’ costs::.sNo- “patent;can'be : ‘granted 
ES “under the: actif. the cost: of. irrigation, from. the. developed: water. “supply, is:prac- - 
i ically - ‘prohibitive; . the, act: requires a. “successful. development. and: demonstra- - . 
2 tion’ of. ‘the: use: > Of subterranean 1 Walgy 8 as the prinelpal condition | Precedent for eee : - 
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ee o “Depawracena, DECISIONS ‘Crrep. AND Appi. 
oh fe of Jacob. ‘Switzer: ‘Company. (83 T ‘Be 388), ‘Silsbee’ Tow ‘Com: 
pany (34, L. D., 430), As HL McKnight: Company. eae L. Ds 7 488). and. John | 


a ee Gooowax, A ssistant Seoretary: 














cures oe _ DECISIONS. RELATING TO. THE PUBLIC LANDS, ae | “Tver. 


° The Devout on been advised: that. a large nuber caf, Pee . ‘ 


| ae BEG ‘e a5 be oe | First Assistant ¢ Seoretary... 


"CITIZENS eH, POWER AND WATER COMPANY. 
"Decided March #8, 102 


ee aape a AND’ “Manuracroxine. Srrm—Atasia.: 


- Under: the: principle:- de: minimis. non ‘curat lew, the: “right | to. acquire a trade | 
. and manufacturing site in. Alaska under’ section: 10. of the: ‘act of May, 14, . 
e 1898, which specifies | that one cdaim only. may. be purchased - ‘by: any. one 


ba “person, association, or. ‘corporation, ‘will not ‘pe. denied to. @ corporation 
; "merely: pecause aq “minority: interest. of its’ ‘stock: is’ “owned by: stockholders 


aad who.-are calso. holders: of. minority’ stock ‘in: another’ ‘corporation that: . : 


: acquired title to public lands under that act. So aed 
ey: TRADE: AND: ‘MANUBACTURING Srmm—ALAswa—Lanp- ‘DEPARTMENT. 


ee ee ‘under. the said: acthave for:several. months, hesitated to under- es 
take the expense necessary for the development. of artesian water, — 
fee fearing they would be unable to’ ‘produce a profitable crop during two 
>. years. Therefore, as to all permits outstanding at this'time, you will — 
adopt a liberal policy. on. applications for extension. of HS, where it te 
Pe se ert that the e enuiites 18 eee in goed f faith. — oe = : 

| E. CG 1 Fees, Ae oC 7 


AS ‘regulation issued: pursuant. to: ‘section’ 10° of the. act: of ‘May. 14, 1808, : ae 


etl eae requiring, in connection with an application for a trade and manufacturing 
a : site in Alaska by an. association. or corporation, a showing that each member a2 


- “thereof: pas: not entered’ or’ acquired. title ‘to any” ‘land: under: the: act, does es 


! not ‘exeeéd the’ requirements: ‘Of the: act, and: is valid. a ieee 


wage 





Fs a or nea wt 


GC, Barber. (48. L. D., 165), cited and, (applied. 









“The Citizens Liglit, Power & Water Connpany Lag’ sappealed' b Hiei 2 | 


- the action, of the Commissioner of,the General Land. Office, rejecting 
eee alts. application. for. a trade. and: manufacturing: s site in. Alaska a anid . 
ee ee he: act of: May. $4):1898: (30 Stati; ‘409, 413).° : . 


“The ‘tract’ Is: ‘designated. as Survey No: ‘Yet ‘ands is ‘eitgatad ‘about, 


oe. Wong: -half mile northeast of Ketchikan. “The: ‘proof’ shows that the _ 
ee tract. has. been: “occupied. by, the. applicant. since 1903 and. has been _ : 
a improved. and.used fora. ‘power. houseand: other. structures. The 
ee ene of the: + aaprovemnenta is" ‘stated: to: be $5230 000. ~The: nature cones 


oie fae ‘The Sees was ‘filed in 1 the local end caffige <a une 6. 1919, aoe 
a and, rine: land. i being vunsurveyed, | it ‘was Peotone that survey. be 


ce col oe DECISIONS ‘RELATING: TO THE PUBLIC’ LANDS. 








Lote - 





“ ae joade The applicant was inieorporated: index ‘the. law: ok ale = o 
ocasel 6. the proof i in support: of the olaim,it the eee of the es ce ee 
fe age in ‘part as follows: | aces — 





Tt is ‘found that: two ‘minority: ‘stdclcholders SE ‘hie’ twenty-three, ss abiinnnd <2 ree 


a in, the. said -Citizens: Light,‘ Power “and Water Company: were each minority = 
- stockholders in ‘the corporation (Northland. Duck : Company)” “which: acquired: - 
title to: Amended U. 8. Survey No. 1100 entered under the provisions of ‘Sec eee 
tion, 10: of. the act of. May. 14, 1898... I -can find no. record; or. evidence | of. any 2 
. “of the. other: ‘twenty-one stockholders of said: Citizens Light, Power and: Water - ee 
= Company now applying, or ever ‘previously. ‘having applied for entry: of land’. 80 
_.. -under the provisions’ of said: section 10, of said’ act of May 14, 1898, nor of any: 
of the: said other’ twenty-one stockholders ever -having?.connections. ‘with ANY cn 
; association. or. corporation: which “is.now. applying | “or has ‘Previously: applied eee 
bes a entry of land. under said: act, | : es 


. Section, 10. of the. act: of May 14, 1998, supra, authorizes the) pur- oo Be 


= ; chase thereunder. of one claim. only by any. one’ person, association a 
se ‘or. corporation. - The. regulation. issued ‘for administration. of sagen Cee 
oo (45. L. Dz, 24 2 1) provides: 7 ek Ben ee, Olas 


‘In ‘case. ‘the. application is. made for the. benefit of an association or yr core a 


és ; : poration, . it must appear that! éach member thereof has not entered. or re acarubred. eo 
te, nue. to any land entered under: the provisions. of this act. ~ a 


-It was accordingly held in the decision snpedted Roa thee tek 


a proot showed a: condition. incompatible’ with the: said regulation. © ee 


-Tt-is: ‘urged: on: appeal: that: the: Tegulation above quoted* goes’ “be- eg 


ie yond the. requirements: of. ‘the act, ‘and’ is’ unauthorized. The Cone 
a “struction. of, this act, as. “embodied in. the. regulation. above quoted, 
is \in- harmony - with, the rule. of administration. applied in. respect. gh ae 
.. to similar provisions contained: in. other: public land*laws:- Where. 
4 the: law limits its benefits to.one’ exercise ‘of a right: thereunder: By. a 
an individual or’ ‘corporation,: it‘has become a well-settled rule ‘thats, 
double’ benefits can not” be permitted ' ‘by one exercise of the right = 
as an individual and another exercise of the right by “a: corporation — ee 
2 Ob: which: the: individual :is:a: Member.’ See Jacob: Switzer: Co.’ (BB: oe 
TDi ,1888)5' Silsbee Town Co: (4L. Dd, 480) ; Je McKnight Cop ee 
oe (84 an D.; 448): In: the latter: case > the 1 reason for the vule 3 is s stated oe 
— as follows: : . Wooten (adi FS Ue a ee gis Ppl inde abil “8 





There’ is no: timit to the nindber: of ébrpordtions ‘eat may he formed’ ae cahe  S ao 


a : Seen holding: nearly: the: ‘entire. interest, ‘associating: with: himself ‘two. others 2s 
- having--only nominal: interests.;7If; under. each: of such unlimited: ‘number ‘of. ie 
cs _ corporate organizations: and: adopted: names a new right. is: acquired-.to. rappro-. 
priate public. lands, then, ‘the policy and purpose, of: the. law. is: violated, the 2 
oe ~“Timitation - is. nullified, “and: no, limit: exists. as to the area. of: land. .that.-one.!..', 
“individual can’ acquire, Save’ the total ‘area’ of the public: lands. and the means ua 





: ; : ~ the: ‘individual ‘ean’ “command: “Manifestly, this: is: “urging: Ee ‘egal ‘fiction, ‘in a e a 
the. words: of Lord. Mansfield; “to: ‘an:intent and: purpose not: within ‘thei reason ee 











- ana Rolley.¢ of the ® fiction." — ‘The Department will not anchor it. ee er : i ao 





Se Goonwe, Assistant Seeretary+. a5 APSO 


ae yet DECISIONS. RELATING: TO: THE PUBLIC ‘LANDS. we Wor. a 


Tt is not. belicwad,. Neuen that this sale As. sapplioablls a ee = 


Se ons! such: as-- here chown ‘where. the: two ,stockholders concerning — 
oe -whom the question. of. disqualification is raised have not: heretofore — 
oe acquired. a substantial interest.in an entry. under. this. law, and. who 
oe -— : are. only. minor. stockholders in ‘this corporation. Under: such. cir-) 
fade ie cumstances : ‘the: ‘principle. He minimis NON eurat. lex ‘imag : well: = a 

: applied. 2 _ 

OTe 1s: noted that. this tract’ was jicladea in Power = ite ‘Reserve 153 oe 


By. Executive ‘order of December. 9, 1990,. but inasmuch , ‘as.the.ap- 

Bs gee plication: Was. filed prior. to: the withdrawal: and. as. section 93 of the Oe 

.. “Federal Water:Power Act: of June10; 1920: (41 ‘Stat, 1063), de 

. ¢lares that’ the provisions’ of sald: act shall not be: construied. ‘aS-at-) 0. 

- . ”. fecting any. valid existing claim, the withdrawal affords. no obstacle 

oe he the” allowance - of ‘the’ ey apoley for: : See’ case: BOF o ohn ©. Se 
: Barber (48 Le D., 165). Z ae 


“as decision 1 appealed ‘feos is sccordingly reversed. - ee 





"ERICK, E. PALMGREN. ; ce ened! 


“Decides March 28, 1924, 


. ere = work +e te : - : esa, OF ale gts Grae Bo oe ‘ : 
a . = 2 : : oa Gee = Fy 225 a° a Oaks ae ey sce 
= : aes a2 secs AE YS fools : . 


. 2 Desmea Lanp—Finat, Proor—Con sca tion WarTER Riex7. 


fie desert- land. entry. does not. come : within the confirmatory’ provision. “of: fee | 
ae 7 of the act. of. March. 3, 1891, if. the: final proof.shows on™ its. ‘face, ° : 
Fe ao at ‘the: time of its ‘submission, incomplete and, unsatisfactory. compliance» 
“with: law" as’ to appropriation’ of ‘a’ water ‘right,and the: entryman is Te 
Sor quired, before: the’ expiration ‘of: the ‘two-year ‘statutory peed ‘to o remedy oe 


ee ae aoa te ‘the defect: or suffer cancellation: of :the: entry. . pee a 
a as Court. AND: DEPARTMENTAL Drcrsrons: APPLIED, Oe a oe ee 


pd, Pra 0 


» Rule announced. in: case of:J acob Ay. ‘Harris. (42:1. Ds ein), and 1 approved in n : : . 


“ case of. Lane. v. “Hoglund (244 U, S., tes applied. 





» Erick. E. Palmgren has: appealed: ee ia’  débision. bp the: Coimbige - 


The entry. in. question, was. made, ‘oon ra 1912, fie: ‘the. SE 


Pog: - NW. 4, N- 5. SW. 4, SW..4 SW. 4).Sec. 20, T. 7 N., R 34.E:, Be uM t 

-.° \swithin: the, ‘Blackfoot “Tdaho; inad: district.” “Binal: “proof: was sab ee 
mitted on: ‘December 28,1917, and: final’ payment: was'made on’ J anu: 
le Poa ary a 1918; but final ‘Sertiiidate: was’ withheld’ at. the Fequest of’ ‘ite 
(eee ‘chief ‘of Geld division. | “By. ‘letter. dated August. 55 1918, the. Commis- a 
“od slomen. directed. the local officers to-call-uponthe:entryman. for: satis: = 
pecs entory, evidence of Spreprenon os Mas from. Mud. Takes: In tee 


- — sioner ofthe General Land ‘Office’ dated: October: 95,1993, ‘wherein’. 
Pan: additional evidence’ in: connection. with the appellant's Saal ae om 
his desert-land entry was required. » | 


te 501k. | oe ey BCISIONS: RELATING" ‘to: aces ‘PUBLIC LANDS. 887 ee 


= sponsé to aanis: requiresent ‘the! antiyman’ “requested an: Jéxtotistont of poe 
~ time: for: 90: days; within which to furnish’ the: evidencé: called” forse, oe 
~ On April 14, 1920, the Commissioner again called ‘for evidence-of 
water right, as before. In. ‘place: of evidence’ of “water tight’ by. ape 
--propriation, the entryman. filed--a. certificate showing ownership of 
~ 41267 shares. of -stock-in: the J efferson: Irrigation. Company, Limited. 
. The case was thereafter: held: without’ action: to ‘await, determi vation a 
“Of the: status. of the irrigation company. Ba 
‘ - Action. having: been taken: on: the:J sifetson: Intigation Cfo 

- Limited, on September. 4,, 1993, the Commissioner, in the. decision ~ 
_ appealed. from, directed. that the entryman: be ‘required to-maké an-° =). 
: ‘additional showing: in. connection with said. company. He appeals — as 
| > from this requirement, contending | that. the entry miust. be: held: con- ae ae 
firmed under the proviso to section.7 of the act:.of. March 3, 1891. (8B es. 
- Stat., 1095; 1099),  Itis also. contended. that this entryman. should be mn; 
a accorded. the same: treatment: as Six, other. named. entrymen: for Jand | aS 

> in the immediate vicinity, as. to. whose entries, the ‘Commissioner nee. a 

stated: Oe ee eee ee 
: “None of ene. ‘final pradtis submitted: by. these: olitimbnts’ entirely meets the fe eo 
7 quirements. of. the: order. conditionally approving: ‘the. project. “upon which. ithey: Vege 

Sih depend for water. Inasmuch, however, ‘as. more than. two. years have elapsed Sa or ae 
~ since the issuance of. receiver's final receipt . and : the: claimants are. not. in de ee, 
fault in the matter’ of ‘compliance’ “with: any: requirements” Hitherto made, ‘the Bee . 
| entries ‘stand ‘confirmed by: operation: ‘of law’ under’ section 7 of the act of March ae, 
By 1891; and the Land: d:egartinest is ‘without ; authority ¢ to. insist ¢ “aon. a ee ee, 
~ Show!hg. sie — fg Bre sO Ge Ae aes e ae 














“There i is very. ‘ales ae | diatinetion. on ie fade. ee ‘this cea | 


: and: those held. confirmed: by. operation: of: laws: ‘Palmgren’s gS: final proof. Ee 
“was not. on its face complete and. satisfactory. ‘On twoseparate o¢- 9) 
~ casions, calls: ‘were miade: for: additional showing, and. ‘there. was: added : ie 
ar penalty of: re] jection of the final proof and cancellation. of the: entry a io 
. + He onewpliane,- The: yn never: r has: svongbed with. ithe. — oe 


Si ty ame ea 


< aoiiee and'r no d Yeuiiidement’ was slide. of them after final pide” 


ks construing the act. cited,. in the, case, of. J acob. 4 AL Harris, a : oe 
: - Le D, 614) th this: aDepartment & said Oe ae ee Screg 


reat 


e protést, to. defeat the. ‘confirmatory effect ot. ‘thé. proviso, “aust be’ ‘a git ae 
- guffi¢ient, in itself, ‘to ‘place the entryman. on. his: defense, or to. ) rediitre. of im a ca 
- Biowing of material fact, ‘when Served. with: notice thereof. | ai 


oe . This language was. quoted - with approval by the United: States oe : ae 
ee preme Court i in the. case of Lane we pr Hhoghing sea U. fee na 


| 14526 *—=24—vou 8 50-22 
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“It me in tities case; be held, that ihe: ethane of Augustis & 1918; fone 


oe ane 14, 1920,. “were such; a: proceeding h as. fo: exclude 2 Rabmigren s easel = : 
Bie an the act. cited. , Cee eae ee 


ihe decision: appealed from i As affirmed. 





ae POTASH 3 REGULATIONS—-SECTION 2(A) OF THE LEASE FORM, CIR- 


hes Reowsrsis AND : Recurvers,! 


“QULAR NO, 594, AS AMENDED: BY: CIRCULAR.NO. 781,-FURTHER _ 
_ AMENDED—SECTION 10, PART TIT, CIRCULAR NO. 594, “AMENDED. oe 


“[Girewar No: 925.) 


- ye oe oe | eee os | Derdnrmnene OF THE STiyiiino ae 
oe ee Generar Lanp Chiari ote 
Washington, dD. os Mu arch 29, eek 


a | Untrep Sta res Laxp Onwicna: a ee ee ara 
i Miaireh: 25, 1994, the First’ Assistant’ Rothotary & a the’ & Tntetion > 


te Mia Circular No.'594, approved: March 21, 1918. (46 L. D, 323), : 


s governing . permits and lass’ ‘for’ pétassiitny: under © ‘the act of . 


oS October 2, 1917 (40 Stat., 297), as amended by. Circular No. "81, oo 
- "approved. October 10, 1921 (48 LD: 221). - vi . he 


“Section ages of the Tease: ety Cireular No. 0 As. ‘amended as 


‘dollars ‘within, ‘four; years trom: ie ‘date. ‘heres; co eae : 





“Lo invest - 


at one-fourth thereot to. be. expended: during. each.of ; ‘said four : ‘years, in, the |. 
ae substantial development. and. production, of. the. deposits: of. potasium.: and: other = 
~ "minerals in. the ‘land. above described, or in the reduction, manufacture, : and 
a preparation of. such: mineral products for market. Such. development, ‘reduc- | : 
tion ‘works: or other’ improvements ‘for which ‘said investment. and expenditures: be 


‘are to be made shall, subject. to: agreed, modifications to meet future oo e 


eo oe general; -eonsist of, the following :: 


a new. v. Baréerephy 10854 is: added to said Circular No. 504, sa 7 


40a). The jesse shall: furnish: a bond; + with: approved. (seompétate’ “shiney oo 


ee with. two: ‘qualified: individual, sureties, in: the ‘sum of: oné-tenth. of: the: proposed © | 


- investment, but in no. case less’ than. $2, 500, conditioned: upon: the. expenditure. . be 


e of the ‘specified amount of investment. After the. required investment. has) 


been. made, a bond ‘in ‘a: ‘like’ amount, “with approved | corporate: ‘surety,’ con- 


— o _ditioned: upon’ compliance ‘with’ the -terms'of the lease, will be. required. | “With 
por aa 2 bonds signed by individual sureties mist: be ‘filed: affidavits - of | ‘justification » 
by the sureties. that: each. is. worth. double the sum specified’ in the. under- 


7” taking over. and above his just. debts. ‘and liabilities. in real, _proper ty. ‘exempt 


: from. execution, and a certificate by a judge. or clerk of a court of record, . a 


- “United States district. attorney, a ‘United States. Commissioner, or. a United a 


a States. ‘postmaster, as to the identity, signatures, and financial competency of oe 


= - the. sureties. -All ‘bonds ‘will :be ‘examined from ‘time ‘to: ‘time as to” their : - 
S sufficiency, and- additional Security. will be: required: whenever deemed’ neces- | 
: » SarY. ns ae : Es te 
we hue | Waautanc Seer,” Cade “= 
Commissioner. 
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“ENLOW. : . SHAW ‘ET AL: | oe ; es . 





“Decided March 29, 1924. 


Om AND Gas. LaNps—Prospncrmna ‘Pannat—AvPricaTton, ene eee te 
An. application, for, an: oil and gas prospecting. permit under section 13 of: ¢ the ae 
| a act of February 25, 1920, is, in effect, _&. mere: request that a license . be. oe 
“- granted. and: confers’ upon. the applicant: no Anterest in. the Jands_ or ‘the ee 
Lo ate alee mineral deposits: therein. | | DA tr ease asa wae : Dee ig 
| 4 On: AND ‘Gas LANDs—Prospacrina PeesetAPPrrcaTrON. 


“Neither the leasing: ‘act. of ‘February 25,° 1920; “nor ‘the. Fégulattony. ‘tested a 
~ thereunder; give: exclusive segregative. effect to: an. application for a pros-. - 
‘pecting. permit: and,. until the. Department. has. Satisfied ‘itself: as: to the . 
Ee qualifications. of. ‘the. first | applicant and. issued Ba permit . to him, -appli- 
a cations. may. be filed by. others and, ae the first application. be rejected, 
oo ~ their claims ‘will, be considered | in. the. order initiated until one is found: hae 
os "qualified to: receive a ‘permit. Sa es dons 3 i ae oo Sane. 
On “AND Gas_ Laxps-—Prospaorina ‘Poin —Lan | Darammcest—Paaoric— aos 
~ PREFERENCE Aga ee Oe ee ae es 
The ‘Land: Depiirtinent deals: only’ with ‘the: ‘real ‘patties in intebést with ee ao 
| “reference: ‘to: ‘the ‘issuance of oil and: ‘gas’ prospecting. permits, and. ‘equities: 
vet ' ‘entitling: one. to’ ‘a-permit. must. be: asserted and. exercised ee the. “party. wee 
who is: predicating. a preference. right, thereupon.. Saar el ge has 
| - Depawracenrar Dxcisroivs Crrep, DIsTineuisHED. AND APPLIED. | . = af: se 
- Case of. California and. ‘Oregon Land Company v.. Hulen’ and’ ‘Hunnicut (46 | eo, 
=. D,, 55), cited and. distinguished ; cases of Martin Judge, Gas L, D, TAD re ee, 
a - and. a ohn T: Koticin (49° L. D., 344), cited and: “abplied. | ie 





| Fiver, First Assistant Secretary: LL ee eae ae 
a On. September, i, .1923,: Charles 1 Enlow, filed: an a epptidstions oe 
! “apunuant to section. 13: of. ‘the leasing act of February. 25, 1920. 44 
be Stat., 437 ), fora: permit, to prospect for oil and. gas upon. certaizi ° 
“Janda 4 in.T. 4.N., R. 92-W., 6th P. Mi; Glenwood: ‘Springs, Colorado, = 
land district. This application. was held for: rejection by. the Com- . 
missioner of. the: General Land. Office,’ on Ja anuary: 2, 1924, because * - 

In. conflict: in its: entirety: with: a: similar. prior. permit ‘application, 

filed. on. : Ata 14, 1923, »by E. Be - Shaw, and, as to. a Eieios of ian : 


Px shee. 
F 


. dein: ee was in. the’ rederd. videos. ne an attempted adjust - 
“ment of their conflicting. claims. by: Shaw: and: Parkinson. ee es 

| On F ebruary 14,°1924,. Enlow: appealed. from. this: decision’ poittie oe 

! ing out ‘that. from Aupist’ 25, 1920, until September 5, 1993, ‘there. 2. | 

z ~: was shown upon’ the records: ‘of the local! office to ‘be a: still ealier as 

fs application for: ‘permit, filed: ‘by. the’ Matador Pétroleum: Company, ME 
which was withdawn by ‘said’ company on August 11; 1923, but the = 
acceptance of which was’ not noted upon the records: ‘of the’ local 
- office 3 antal? Ur Sepiemnber' 5; 1928. “He claims that, » because of this. situa- Es oS 





2840 oe “DECISIONS ‘RELATING TO ‘THE ‘pupric: ‘LANDS. | “for. a, 


a, oe a eae, were. Wet “eablet 4 to ‘application. for. ‘parimit whens oe 
-.. Shaw and Parkinson filed: their application; that said applications 
--were, therefore, void ab initio, and - his application, being. the first. ; 
EAL” filed fae the notation of the withdrawal of said Matador. ‘applica: © . 


aS - tion,’ which is'claimed to be, in effect, a restoration, is ‘the first ahd: 
ae ~ application ‘for permit, for. the. tracts. involved.” ae Rees 
Counsel - for the: appellees filed a motion to. aie. a aye < 


ae because - ‘untimely filed, which. the .Department has. heretofore de- 
~~. nied: by granting.an oval hearing, which has been had, and at. which - oF 
the. appellant’s: counsel, -while conceding that the. matter-is.one to — - 
ae be determined : inthe sound ‘discretion: of the. Department, claimed - 

| that. ‘the orderly” ‘administration of ‘the leasing: act’ required the. - - 


re ‘adoption of the rulé. contended for, and that. such. rule had, in fact, 

ue heretofore been adopted by the Department. ‘The case: of. J oseph _ ’ 
a se Hare, A-3123. (unreported), decided. May 20,. 1929, was cited. on 
a this point: It was also urged and affidavits showing the facts alleged os 
 _were.,furnished, that Enlow, is: equitably: entitled ,to. -priorities.over —_ 


these appellees. because, on. August 26; 19238, R. D.: Meyer,’ associ- ; 
- - -atevof-and acting’ in’ the: ‘same’ interest’ as appellant, went to the >. 
~ Jocal office intending to make application for ‘a ‘prospecting’ permit c 


- a for t the land involved, but that he. did not: ‘file said say up on 7 


_ at “pany” had a ‘pending application. which, would necessitate the joes 
oe bon of his application. oe 


An application | for a permit to: prospect for saihekals s Gursudnt ee 


— the: leasing act is a mere’ ‘request’ that a. license’ ‘be. granted, andcon- — z 


a fers’ upon: the’ person inaking® such application no interest in the land | 
. described or thé mineral deposits therein.» The: filing’. fees, paid: ie,” 


a3 : : : connection’ with. such: applications, | will be: refunded: if the. applici- - : 
. tion is thereafter withdrawn or rejected: John J.’ Kotkin: (49. TD. 
* B44). “Tt is’ not’ analogous toa patent, reservation, entry; or. 'g6- ee 


ao : lection,:; which was held: in' the <ase of California and: Oregon: Land 
Ct ees Company. »; Hulen:and Hunnicutt (46 Ti. D., ; 55) to-have the tind 


of. segregative. effect. claimed: by’ this ayipellantt: to: exist: with tespect : 


. = to the Matador ‘Petroleum: Company’s: application: - An; ‘the. case, of : 
“Martin: Judge.(49-L. ‘D.,:171);, the, Department extended: the. above-  ~ 


: ets stated rule. to permits: issued. under. the. leasing: act, ,on..the: ground S Oo 
that: their: relinquishment ‘was.required:.to be. accepted, by. the Com-— os 


..°. missioner; but, in so. doing, said: “ Tt-is. recognized: that -a, -permit 
os ae fe does. not constitute ah technical segregation. or. entry.” ae? | — 
-....In the: case of a :permit. application,. its withduawal may. “be: oe ut 
ass pte and noted upon the records. of. the. local. office, et the: ees. : 


“ February. 20,. 1924, the: Department ¢ considered. thes same. claim as, IS | se 
ee aye this sappellstya anid helds, an oy at bial: leragiianiae os | 


ect aaa ee 


ae hee ae a time or Sothenwies found: an titled’ ig, a. e petites: oe 
ae : af Nor do: the records substantiate. appellant’s, claim. that, the. See as 
a of. the: Land ‘Department: ] has. heretofore. been to, recognize | a-permit — 


supplied. 1: 
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a, It ush, were ae, ‘case, the: purposes: -of the easing: act; * Snich: are. a6 eee o 
| encourag. e prospecting operations, . could be. greatly: hampered. by 
persons: who , were, disqualified: to take a, permit, or, who . “merely a 

. os wished . to, trade. on their aan with, no intention: of { taking a, ‘permits ae 


Bee gE Rp dt ae Re eae Re pe ee 


application’. as having.a, segregative | effect... In the. case of. Joseph:S. 


= -Hare,, supra,, cited: by. the appellant,: the. Department: merely affirmed ae 
-- the. decision, .of the Commissioner, which rejected: Hare’s application 


for a. permit to prospect: tor coal because, of its, conflict with a preor | : 


c application for a similar permit; by: Chris. J acques: and. Ted E. Jones. ne 
_ It was not held: that Hare- initiated no claim; and it was assumed cass” 
that, in rendering his decision, the ‘Commissioner had observed the. - 


‘rule stated’ by the Department in the: earlier’ case of J ohn Cc. Boyd, : 
A-2577 (unreported), decided. March 15, 1920, in which the Depart- 


ment said, with respect to a" “conflict by Boyd's application: with. an 


earher filing by-one: Barth: 


‘The application of Barth appears to be regular in. all respects; “and: entitled 
to priority. He’ was not required ‘ander: the: regulations ‘in effect ate the’ time 
his application was made, “February 5, 1921; ‘to’ file’'a ‘bond ‘at: that time, and 


he has: not ‘Dpeen. calléd’ upon’ to do. 80: “Boyd's application: ‘should not be finally. a : 


, ejected nee Barth's is oe - oh submission of a Proper. bond. _ Ditalies : 


In the. recent. case. of Baton. 4%. ‘Butts: A583 (anzeportéd), decided - 


= a ‘perittt,: ‘Until ‘the “‘Departinent has. satisfied itself 4 as’ “to. Ene ‘gialifeations: of a Me — os 
a - the first. applicant and issued a permit: tochim;' applications: may ‘be’ filed’ BRS 
oe sia others: and ifthe: first Application: is: rejected their: claims:-will‘be. considered: in ae 
e a thé order: initiated: until: one: qualified: to: receive: a permit. As. found. after: which ee is 
ee all ‘subsequent: applications: must:be «rejected. , ies CO 
en ~The: foregoing. -also’ is: true with respect to” aithdrawole ‘of. applications: of 
a - “prospeating: permits , and. as Laura’ Butts. initiated ‘the first: application after. a 

. Baroch, she is entitled ‘to a permit. if. ou (as § she SDDERES. to, ibe) and, Baie: 





es Haton’ S. application. was properly, rejected. eee 


ee From the: foregoing’ it: 1s" clear. that, ‘even. nithangh 1 the L ‘Bopetinent a 
< was" “willing ‘t to: y change. 4 its Pinetioe! ‘to ‘eotiform’4 ‘to: the. » appellants Ae 
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a: views, = suche chaingé: ‘aula ‘not jrdpanly. bb ‘piven retroactive effect. 0 


a2 as to entitle him to: precedence: over the appellees. * 


o ~Appellant’s claim of equities ‘based: upon” ‘the failure ‘of R: D: est 
oe Meyer: to make: application is based upon a privity with’ some undis- a 
closed. principal.» ~The Department. finds nothing’ in. Meyer’ S: ‘conduct. : 

: which would have vested him ‘with. equities: sufficient’ to defeat the 
bona fide intervening applications ‘of: the appellees. ” Consequently, 


p appellant. can,’ under no’ “eircumstances;: ‘gain’ anything’ thereby. 


: Assuming: that Meyer did: have such’ equiti ed ‘he alone. could’ assert - 
ognized, it’ would have: 


- thei; or; if the: principal desired :-to’ be r 
tO come forward ' in its own right and; after showing its -quallifications 


to receive ‘a permit, would: be. requiired to: show wherein’ it was — 
ee - equitably ‘entitled toa ‘preference, as the ‘Department’ ‘deals’ oly 
| With the real: parties in interest in issuing’ prospecting’ ‘permits. | | 
oes ~ The Commissioner’s decision ‘is miodified to permit the suapensidi | 

oe Ok appellant’s application until it is found: whether Parkinson and - 
Shaw are entitled to permits, ‘and if. such be: the | case e the p rejection a 
oe oF) his application ue be made final. Se a ee 


WILLIAM HL DAVIS.” 
_ Decided Maren 81, 1924. 


_ STATUTES. 


The act. of June 22, 1910, “which authorizes entries under certain 1 nonminer ee “ 
“land laws. of. the ‘surface. of Jands, withdrawn or. classified as. valuable. for ii 
~ coal, ‘does. not. include’ either. expressly , or by, implication, entries. under ae 


- the timber and. stone. act. ee es ee ae 


“Theme AND Stone ‘Ewmey—Coar “Lanps—Resevarton—Svarace ‘wastes ° 


_ Srarutes. 


Pale : TIMBER AND Stone. Ewrax—Coat Lanps—Winapnawar-—SUarace: Rronts— tort 


“The act. of March ca ‘1909, “the purpose ‘of whiett’ was to: preserve. the Surface - a 


“claims ‘of persons who: had. made locations, selections, ‘or entries’ under. the 


| Sai Jand laws for lands thereafter: classified,’ claimed | or reported. . 


: 8s. valuable.: for’ coal,. As. ‘broad. enough, both ‘in. its. terms, and: Antent,. .to- 
embrace entries, ‘under, the. timber rand) stone act, >, subject to the reservations 


Specified in thesact of 1909... 
‘ TIMBER AND STONE: Ewmey—Coan: tamper, 





“Until the: determination: by: the Denaitinetit that] jad. applied: for anger tlie. — 


“timber. and: -stone actiis. subject: to: entry: thereunder, ‘and an: appraisal has 


~ been made, no ‘contract status: ‘exists. ‘between: the: Government. and: the 


~ applicant: ee De nea das ir 


oie Lanbs—PRosrinotind Pein Sucabirany OF pects “Iynaivon—Surmnrisony ~ 


es Rare ner ae ae hep “ylbe- 


~ AUTHORITY. 


“The issuance of a . coal: prospecting portale which: is: sqaétely a” Tigenie: ‘thdes ss aes 
~the-act: of: ‘February: 25,°:1920,. is: discretionary. with: ‘the: Secretary. of: the.) 53 
_» Taterior, and such. permit. will: be. issued. only” where prospecting’ is. neces- f heres 


Debs ‘to show either the. existence or workability, of coal. | deposits. 
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‘ ae ‘Lanbs—Pnosprcriné: ‘Pexurt—Apvense ‘Craim—Sopnvrsoee ekbretonnee: <3 = | ; = 
| While. the Department; may, and: oceasionally’ does; ‘issue: permits: ‘pursuant. ae 
.o.¢:to, the: act..of, Rebruary 25; 1920, to: prospect. unappropiiated: Jand even. 5. 
though the evidence before it does not appear to warrant prospecting, yet, = 

where an adverse claim exists, a. permit: will be ‘issued. only, Upon a a cleer, ae 


es ? "showing that! the land has prospective mineral. value. - 


oe Coan ‘Lanps-PRospectine. ‘Permit—APPricarton--ReLaTIoN ADVERSE -CLari, ee eg 
Ee “Where ‘there. had: ‘been. nd. determination: by the Department, with. full ‘Iknowl-. ea 
Th Be a “edge. of the facts, ‘as to‘ the coal‘character of land, the doctrine of relation =. 
“one Gan not; properly: be: ‘nvoked: ‘upon: the: granting | ‘of’ Be: “prospecting: permit. ee Pe 
| ~ under the act of, February 25, 1920,. to stamp) the: land.ag classified, claimed, 
or reported:coal in character:for. the.purpose of defeating an entry saad te vn 


: . after | the: permit application. was. filed but before. the permit issued., 

| Freer, Furst Assistant. Secretary: ee a er ee 
~ William H. Davis has. appealed. rout the cca of the Commis: aa 
~ sioner of: the General Land ‘Office, dated. November, 20, 1923, which — 

rejected his. application, filed. December. ot, 1992, to make. timber and.” 


stone oy under the act of June 3, 1878 (20. Stat., 89), for the Beg oy 
NE. 4, EL 4 NW: 4 4, Sec. 93."T. 4 Ss. R. 25 W., G. & S. R. M., ‘Little . 
Rock, "Arkansas, land, district. for ae reason that the land } 1s. ed 4 


by a permit to prospect; for. coal, granted: for: these and: other. lands 


on February 28, 1923,:pursuant to section 2 of the. leasing. act of 


.. February 25, 1920 (41 Stat., 487), to Sarah K. hee att under. an | 

“application filed by her on ‘April’ 98, 1922. : : 
In the decision appealed. from. the Gointtiinstoner concluded ‘that 
. there | was' no -authority at law for the allowance. of this timber and 


ue ‘stone. application because of ‘the outstanding. ‘permit to. prospect for ng 


: coal, even though: the applicant, Davis, who. alleged. that. the land _ | 
was solely valuable. for timber,. expressed a, willingness, to. accept. ae: 


| patent: for the ‘surface. only, with. full rights. reserved .in. the: United 


“8 States to 0. prospect 1 for,, mine. and remove. the coal, deposits 3 in. . said fed — 


3 land. 


o 1909. (35 ‘Stat., 844), which, authorized- thei issuance.of surface: pat- : 


In said. decision. the Coin eionen held: that, the. ‘ack of March 3, % 


; “ ents “ for. lands: valuable. for: coal,’ Was: inapplicable because: it re- a | : 
| ~ dated. to persons. who had, entered: ‘located: or: selected od under: the — 


: . -honmineral:. land. laws,’ a lands: swhich- were: ‘subsequently. classified, ee 
claimed or, reported. as’ being: xaluable: for:coal, and: that: the later acts 


of June 22, 1910 (36 Stat.,.583),/and April. 30;.1919° (BEStat, 105)5 


ee which also authorized. the issuance: of surface, patents, each: contaitied a ee 
Sam expressed. enumeration ‘ofthe ‘class:of-entries. which could.-be. 
<a made, and that: said. classes: did: not: include: applications’ ‘to: purchasé 
lands; ‘under the timber and stone act-of June 3, 1878:°(20 Stat.,-89). Beet ty 


The: appellant. : tendéred with -his: appeal: the. sum: ‘of $4400: as. « ‘the — fae 
a money irequited: to fulfill his. 8 obligations | in: ‘this | ‘ease: in: \ fall? 2: sand | es, “hee 
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— “complied with Py. bith.” 


| - -¢ ae hat ie is s entitled: ae. Mie. abate: of nis: sjoplicationy as: “to ee 
_. the surface. of. the lands, which he: avers to. be. noncoal, ‘by virtue ‘of 


ig contract with: the Government the't terms of ibemey have been aed a 


Cr 


. though it. does hoe appear ‘that there has ean any. famine i : 


E on nS leasing act. ‘wherein: it was held (syllabus) = 


the. Department that the land. 1s. subj ect. to entry. under the timber : 
“and stone actor. that. there: has been. any appraisement ther eof-as re- 


| quired by the regulations under the. timber’ and stone‘law.’ See re- : 


vision of September 20, 1922;Circular No. 851 (49 T.'D., 288): 
Phe: Tand. has » never been _ formally withdrawn or ‘classified as 


: a William R, ‘Brenjian’ (481 L. De 108), in: ‘the matter ‘ot a staan ot 
| ‘permit: to prospect for. ‘oil and ‘gis ‘issued. pursuant, to section 18. a ae 


Land that ‘is ‘not’ within. a ‘designated. oil or. gas ‘gtructure,, ig. ‘nevertheless 1 1 <2 


ee be. ‘treated . as valuable for’ oll: Or “gas. when embraced within. a. prospecting ea. % 


coe | permit, and a homestead: entry: ‘made. subordinate’ thereto must be subject ‘to a 
7 ae provisions and reservations: OF: the: act. of J uy 1 17; Asi4. aa? es ee 


“Upon. ‘the Y gradting of an. oll prosnectiiig permit, ‘rights thereunder attach 1 as a 


oe . : of the date of the filing. of the application. 


This: ‘decision’ was followed by ‘the. Department § in: ie | case abe 


Oakes State of New Mexico v. Weed (49. TD: , 580) in: which it required ue 


Ble State to accept surface title to lands. covered. by @ subsisting per: | > 
Poe: ‘mit’ to pr ospect for oil and: gas ‘under’ its’ selections made under Sec- 
> “tion 7 of the’ act ‘of June 20, ‘1910 (36 Stat., , SBT). In that « case: ‘the ore 


: - Department further stated that the segregative effect ‘given ‘prospect= : - 
Ing perniits in ‘the ‘case. ‘of Martin Judge (49 L. ‘D., 17 1), which fol: - 
“lowed the rule stated. in Califor nia and Oregon Land. ‘Company ype 


oe ‘Hulen and: ‘Hiinnicutt (46 LD: , BB); was ‘effective as against appli- : . 
. eations.-filed: under: the: nonmineral land ‘laws, where ‘said - applica~ - 


.. tions were not also made: with. i reservation of the deposits fot xe | 

- prospecting was-authorized’ inthe’ prior permit.” eae eS, 
5 This. appellant | has. offered: to: accept: a surface patent, ‘and he: ques- we : 
tion now: presented ° is. whether ‘there“is: any law under which. such. 


ee ; patent could: be issued: upon his timber and stone’ entry. 


«<The: decisions: cited: were rendered : with: respect: to. slits which - 


| aver! initiated under: nonmineral - Jand. laws’ ‘for :‘classes’of” ‘entries | 


: = which: could -be perfected: ‘pursuant ‘to: the actof Fuly: AT; 1914 (38. 
“Stati, 509); for’ lands: withdtawn; classified: OY reported’ as? valuable . ts 


es a for deposits of als nite; / Potash, atte gas « or Ssaspanttio ovis = 








ee a a DECISIONS. RELATING TO THE, PUBLIC. LANDS, ; ee ee 


LW were initiated: after ‘applications for: petinite to. ‘prosnéct: for: oil, ee Ss 
eT gas: had been. filed, but before such. permits had. issued, . _Thus,; agin 9! 
~ this. case, permits were issued before. adindication, of. the ponininerel pe 
| _ applications was made by the Commissioner. i an Se ae | 
‘Under the act.of July 17, 1914, supra, there i is oad in ‘connec- ae 
a tion’ with the mineral deposits the: wight, of the Govérnment. and ite, “1°. 
— lessees and. licensees to prospect. for, mine, , and. remove. the. reserved 

| - deposits, which, as. was pointed.. out in. the case-of Edward :D:. Foster: 
(. y, Treava'G.. ‘Hess: (50: LiD:; 276); indicated. the: clear intent: ‘of: the » = 
.. Congress that lands: offering ¢ a favorable opportunity - for. prospecting Se 
~~ were to be disposed of under the nonmineral lend 1 laws cc with, the a 
reservatons: prescribed in said:act. 0 eee 
“The. aets of March: 3, 1909; ‘and ae Ju une: 29, 1910; stupra, likewise’ fetes 
ra authorize the: fldwancé. of. Aonidineral’ entries for lands: valuable‘for. 9° + 
“ ~ coal: -with:a reservation of: said: deposits’ together’ with the right’ of Soy 
“A the Government and those in privity with it “to prospect: for;mine, 
and rémove” [italics supplied]. coal therefrom, so that. ‘lands’ pros: oe 
“spectively valuable for coal may only be-disposed*of undersuch'non- 
_-. mineral: land: laws as B suthorize ae which: Blah: contain the. Bune bie ce 
7 going: reservations. : A EBS es ied a 
- *(In.the timber: aa atone “ant! trot J une 3, 187 8, under hich appel’ ee 
SS yy secks: to. purchase the land involved, ‘there: ‘appears in section’ fo ae 
: the following inhibition: against: the sale of lands valuable for coal? Le 
oer provided, That: nothing herein contained shall defeat or ‘impair any. ‘bond ee ae 
 elaim: unde any law of the United’ States;: or ‘authorize: theé''sale of. any mining. oS 
"claim or the improvements of. any: bona. fide:-settler, or: lands Sek heals Lvs Se 
._.. Silver;, cinnabar,. -copper,..OF. coal... , [Italies. Supplied.) ee ee 
oe + Unless; therefore, there has. been, by. later’ acts ‘of. #-Congtess; a “popeal: ae 
Coleg modification. of. this. provision, this’ appellant can: ‘not. arenes rae 


<3 Tends which: are: ‘prospectively: ‘valuable: for: coal.” 


a BBhie? act: of June 22;°1910, ‘supra; which: aiithoriaed: the i issuance OE" a 
oe surface: ‘patents: for’ Jands * ‘valuable ‘for ‘coal, expressly ‘limited ° ats) OP 
-». operation to-entries. under the’ homestead laws by: actual settlers only, 
~ the desert-land ‘law:to selection: under:section 4of thé Carey, Act, and* 
~ to- withdrawal: under’ the réclamation’ act. The ' ‘provisions’ of: this act 


. were: extended by the act’ of April’ 30, 1919) supra, to’ ‘the’ sale of” | 


isolated. tracts and to selection: by: the: several States ‘winder. grants 

. gade by: Congress. “While ‘the Department’ has held: that* ‘Indian’. oe 
ae _ allotments: and: ‘preemption’ entries, which’ originate thr ‘ough ° igettigs 

_. miénts;- are covered bythe’ ‘provision in: thé: act’ of June 22,1910; 
for agricultural‘ ‘entries’ wider the homestead. laws: by: actital, settlers ie 
~. «© (Bililik Izhi . Phelps, : 46. L. D., 283; Martha Head et dl. ‘48 TE Dap es 
B67 3.Clemma.-E. Motz, 49 Ti D, 667. Je -there. is. nothing ‘i im: said: ie 7 
/ which:-warrants its: interpretation: as: including: tiniber and: stone en 
tries; which are ot vepricuitanal’e entries ‘ind do. not t originate by: Bebo 








bo Je tlémant ‘nor “ae such entries ‘fall witht any. ‘of the other classes : oo 
wo specified ‘in. said“adis. 8 ES 3 | oo 

a, Phere: remains for: coulderwtion the: act’ of March § 8; 1908, supra. ates 
oe That act provides i in part: as follows: i on ae | | a 


“That any person who ‘has. in’ “good, faith located, elected ee ander 


. ae ect, for, mine, and remove the same.. - [Italics supplied.].. 


“Tt seems clear that: this nét, whose, apparent’ ‘purpose: ‘was: athe 

"preservation. of the: claims-of ‘persons. who had made locations, selec. . 3 
—.. tions. or, entries under. the. nonmineral. land laws.for: ‘lands ‘which were 
-. classified, claimed or. reported as. valuable: for:-coal; is. broad. enough: — “? 

both. in. its: terms. and DUEpOse to. ‘thelads entries under: the timber = : 


| and stone. act... wre . es Pa ee ee eee ee 
Thus: there i is S premeued: the heaton Weston the arden hete’ in- 


‘volved. were, at.the. time: this. appellant: filed : his timber: and: stone. 
on application, classified, claimed or. reported as valuable. for. coal, or 
-. whether such: classification, claim ‘or: report, was thereafter: made... If 
- the. latter be true his entry may. be allowed.:wpon: this. appraisement 


a OL the. land, Im accordance: with: the regulations of ‘September 20,1922 


(49 L. D., 288), and. upon. the filing by. him ofa formal. election: to . 
ee make entr ‘y. subject. to. the. ‘provisions. and. ‘reservations of. the -act: ‘of, 
: March 8, 1909, supra. His: rights must: be determined as of the time: 


when. . filed a completed: application accompanied: by the required 


filing fees... Charles GC. Conrad (39: L.D,,'482) ; Rippy: Vai Snowden 


((471.,D. , 321) ; ‘Louise E. J ohrison, (48.1. D, , B49) 0 


~The ultimate question-i is;, therefore, nlicthor the Gling Oba ane vapiplie : 
: cation. for. a coal prospecting permit. js.the initiation of a claim. which, 
-. Upon, the. granting of.a permit, operates by the rule of. relation. stated. 
inthe cases of William BR. Brennanand:State of New. Mexico:». ‘Weed, . 
a! ‘SUPT, to bar. the allowance of-a, timber. and: stone: entry: with: aicoak- 

| reservation: pursuant. to. the act. of March, De 1909, where: said. titaber: 
and. stone application. was: filed: i in-the interval. between. the ofiting: of 
Go. permit application. and issuance’ of, the: permit. - ary SS we 
a. The: leasing: act: of. F ebruary, 25, 1920 . (40 Stak: 437) ‘7 is 5 entitled 
oe an act to. promote t the mining of coal phosphate, ail; oil shale, gas and: 
i sodium. on the: public, domain,” [italics supplied], and. authorizes: the. 
ey ~~ -ssuance : of. permits. to. Prosetti for, coal. An. the: following: terms, 
ae (second. proviso to. section. 2) A ALAM Sout aml? 
That: where prospecting oF ‘eatiloitbey. work is: “necessary. to. ‘determine the: 


; ee or workability: of coal deposits, in’ any unclaimed, undeveloped: area; 
| "the Secretary. of the Interior may . issue, to: applicants. qualified “under, this, Acts im 


Coe B46 DECISIONS. RELATING TO THE PUBLIC LANDS. “fron, a 


oe * on S 


- 2 the nonmineral land laws of the ‘United “States any Jands which. ‘sabgequently lis 
 are-classified, claimed, or reported ‘as being valuable for céal; may, if-he shall 
as. “so elect; and upon making satisfactor' ¥ proof. of compliance: with’ the’: Jaws under. panes 
alr which. such: lands: are, claimed,: receive a, patent: therefor,: which. shall: contain. a ee 
a _ reservation. ‘to the United. States. of: all. coal. in, said. lands, and the, tight: to. Be 08: sate 





BOT. Be "DECISIONS: RELATING TO. THE PUBLIC LANDS. os || Ba ee 


: = prospecting « permits for’: a tern of: enn years, for: not’ ‘exceeding two “etiiaaiie cee 


five hundred and. sixty acres; and if within said period.of two years thereafter; = 
| the permittee shows. to. the. Secretary that the: land. contains coal -in: commer cial. 


aS | quantities, the permittee” shall. be. entitled to a lease under; this Act, for all: ae ae : ; oe 
Mae part of the. land | in his Laan _ LMtaties. supplied] fC eee | 


ae pe hee the ewistence.c or ‘penleabality of coal ae ae ate Bs feud 


: ‘servance of ‘the. evident | ‘purposes of the act. it. has. been. the. practiog 8 


. of the Department. to. ‘issue. such. permits. for: vacant, unappropriate a See 


~dand « even though, the evidence. before it. did. not: appear to. warrant; — . BS : 
ae prospecting. Where, however, there exists an adverse claim, “pers ets 


i mits are only issued upen @ a. clear, shoving that the Jands have Pros : : es 


‘ pactive mineral value... : aa 
The record in this case ahous ‘that’ on Spine a 95. “1999, oe Di- ee 
rector of the Geological Survey: reported that data. available showed 


| | that the lands’ ‘were underlaid by” strata: ‘which ‘contain: no ‘coal’ and: a 


involve no possibilities of coal’ occurrence. However, the permit: ap- a 
; plicant thereafter submitted a sample, of coal, said to. have been taken = 
| from a bed 3 to 4 inches thick cropping. out. pon: the: land, and. ae ee 


permit was issued... 1 
Although appellant's eee was: filed lens prior. ho the is:: 


_ suance.of the prospecting permit it: appears ‘that it: was not. trans-. 


mitted at; once tothe General Land Office as directed i in.’ departmental - 


regulations of October 6, 1920 (47 L: D., , 474), ‘and was not received 
and noted’upon the records of the General Land Office until ‘Septem- ae 
ber 17; 1923, which was. ‘long after. ‘permit. issued to Sarah’ E. Gale) 

- lagher. Had said: application. been. of record it. would. undoubtedly, 0 
“under ..the. prevailing practice, have. been. taken. up. and, disposed of... 
before the. coal. prospecting. permit. was. ‘issued. Such: disposition oe 
7 would: have involved: a. determination whether: the: lands: ‘had: such... 

| prospective value as warranted the’ Secretary, i in the éxercise of his 


tion. 


apemaoy | in ‘geatating’ this periit and rejecting appellant's applica: nt Se 


AS ae was. no: 5 dbteriniiidon: ot the éoal chigiactel! of tha’ danid by : eee 


: “he? ‘Departinent with full knowledge of the. facts, the doctrine of re. 
a lation. can. not. properly. be. Tecognized. in, this. Case as: stamping. the ce a 
. ~Jand:as. classified, claimed. or: reported, coal i in. character: prior: to. the. 26.0 082 
~~ filing of appellant’s application. The Department: will: not,-on'the- > 


te other. hand, ibe warranted - ‘In. now:. recalling. the. ‘permit, as. the: per: i 


". mittee is in no way at fault. Under these conditions’it ‘is held that 


= appellant’s. application. may: stand: and considération: thereof may 


proceed in’ ‘accordance with the* regulations: ‘of’ September 20; 1992" ao 
2 (497 TD, , 288). a a the chief of: field’ division: finds no ‘objection, the oe 
me land will be e appraised i in. -Aecordance, with. said regulations, and cone - eee 
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: : sideration will then be g given the, qibenen’ of re cal: Lahitectity of thie! - 
~~ Jand.» If the: permittee: has made discoveries: indicating: theexistence: 


. of coal 0 or that further ‘prospecting’! is warranted, a i Report to that effect, oo 


ign ge eee 


"aia ean pursuant. to the. ‘act. oF March. 3, “T0009. “The erallan —— 


_ may, if he’ so desires, withdraw: the money tendered: with his appeal. 


As there‘was:no determination. ‘by’ the Department’ that the land is. 
subject to: timber and 'stone entry, and ‘no appraisement’ theréof, his ash 

claim that'a contract: exists'is not’ wellfounded. °°" i. 
The: Commissioner’s' ‘decision ‘i is: “‘inodified to conform to ihe views : 

herein’ expressed andt the ¢ case e remanded for the action hetein directed. ae 


-mowrnamr STATES DEVELOPMENT COMPANY v. TAYLOR ET TALL 
“Decided Maren. 31, 1924. es 





Sing Ooms AND. 1 Gas LaNps—Miine. Crarm—Sorton) 37, kor OF. : FEBRUARY 25). 1920. 


The fact that .one. claiming. oil. and. gas, land: under. a. placer. location. my :s 
- financial assistance to another: who. drilled: a. test. well and discovered. oil, a 
upon other land’ in the locality, ‘does: not, “alone ‘constitute such. “diligent 7 = 
Uproapedting by” the’ former’ “as: to: -bring’ the’ ‘Tand in® ‘hig claim’ within’ ehe am 


: . exception. clause of. section 37 of the act. of February, 25, 1920. 
a OB AND GAs Lanps—-Mrnine ‘CLarm——Possession. aes 


Right of possession ‘toa claim | undér. the: ‘mining jaws: ‘prior +t! discovery ise — 
- accorded. only. SO long as the claimant. remains: ‘Ain: actual: ‘physical Possession > . 
of the land and. in, diligent: prosecution: of prospecting. operations, and where. 


“there, has” been. 10. discovery, the. mere performance of! So- called, aSsess- ; is 
ment work will not prevent : relocation bya another. ee . 


ag Rew 2 


ABY. 85, “1920. : a 6 ae are 7 ee ae 
“the: ‘éxception’ ease’ of section’ Br of" the act be: eHépriary’ 5; “4920, ‘ana’ got! a 


- s Heonfer- upon: a’ ‘Claimant: of a'group ‘of ‘placer’ ‘claims ‘of! oi! and’ ‘gas lands, ° 
eh ypon’ which, no discovery, of: ‘mineral: had ‘been. made, a right: to. retain. them: eo 


= cunless. he, had: been in,.actual. continuous , possession .. of. each. claim. and: 
5 be diligent Prosecution: of Prospecting: thereupon. up. to: the:. time of the. 
“passage Of that: ‘act. ae pee | 

“Ou AND Gas. Lanps—Prosrrcrine ‘Penmrt—Acr OF al ANUABY. ai 1922... 


Gr oup development under. an oil: and. gas: ‘prospecting permit, issued pursuant 
“to the ‘act of. February 25,. 1920, is ° Tot recognized: as “performance of the. 


‘“eonditions ‘Of: ‘the permit, ‘put as” ‘such: “diligence in” an’ ‘effort’ ‘to’ procure -the-* : 


 Retonaanee necessary to warrant: the: extension: of: time. authorized by. ‘the 
act: of January: 11; 1922. ; BT Ehr. : AGE ae / z io : fe i: co a 


| ont SAND: {Gas ans Prosvuerine’ “Paithert—-Sucrbtaity | oF THE: = ton nis 


a 


., SUPERVISORY. AUTHORITY.» ; sewhad a - ee: ae : os : BE ii at “4. fate OF tt one ay ri. ie. af, oe Saad ae 
“The act: of: February: 25, 1920, contains’ a ‘positive atrestion!: that oil: and: gas Pate 


deposits be: disposed of. only ,as: _provided, therein, and is mandatory ‘to. that —. 
~extent, but. the act of. January, i, 1922,. vests the. Secretary. of the Interior | ; 
with special discretionary - powers ‘with respect to the granting of seensine ae 


“ot time for the ‘performance’ of the conditions in prospecting permits. é es 
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ee om "AND! Gas Lawps=Prospecrina: Peet Mintnd CrdnicPosémsston. 


vy aD ‘The: principle of ‘gr peour ‘development; sans ea oe the: Departinent 1 th ‘con- 


TF ae 


re laws. by 0 one ‘not: in’ ‘Dossesssion, ‘or. -ehititled | against others. to Dos: ar ae 


ca Heea a of ‘the! Tands claimed. ore oe on pM, aie Sees 


tg = Ld 4 . 

ae Comoe 
- ka $ 

rie es 


EY (49 Th Dd, , 224); cited ‘and applied. 
- ative F inst ‘Assistant ‘Siariany: ae a ee re oe 
The Mountain. States Development ‘Ociataniy hae s-apbesked ‘droma 


“thie decision of the Commissioner of. the. General, Land. Office. dated ee 


= October 9, 1923, which. dismissed. its protests. against. the issuance of. > - ’ 
permits. tg prospect. for. oil and: gas, pursuant to section 13 of the = 


~ leasing act of. February. 25,,.1920.: (41 Stat, 437 );. to. Ne Ge Morgan ; 


and. De D. Huffaker, under. their application, filed J une; 80, 1993, for . oo 


oe ‘the NE. 4 #y. Sec. aly NW. 3 , Sec. 29°-T, 29.S., R. 19.E., S: abe M.,, ‘Salt erg 
~~ Lake , City,. Utah, land. district, ‘and: to, Harold B.. ‘Taylor, who, ‘on ae a 
a J uly 2, 1928, filed application, for. the SW. 4 aye WwW. 4 4 SE. 4, SE. doo 

Oe SESS “Sec. 33, S.4 . SE-4, Sec: 84, said township, and held. that-it. a4 : 


a failed’ to: establish. that. it. ds ‘the. owner ,of. valid: anining: claims. for 2 
= _ the Jand described which entitled it to. retain: them under: the. general ae 


oe mining laws, as provided i in section 37 of: the: leasing. act,, SUPTQs. eee 
ce _ Appellant. claims to. be. the owner: of placer. mining: locations, es bee 


i a in J anuary and May, 1919, by. its grantors; ‘that, ‘on.the. 15th. of Feb-. Goss 
ee ruary; 1920, ‘its. agent. entered, ‘upon. the. Jdnds and: commenced - the dea or 

preparation of the, claims. for. drilling. operations by leveling: off. Of ses 
an ‘sites : for. the drilling 1 Tigs: and, for. the buildings: necessary. for dr illing aoe 
oe - operations, and that there. was ‘spent ; in. this, work. more than $100. On 22 


each claim. Jt also claims expenditures. of $100. upon. each claim i in. . ae 
| - May and Jt une, 1922, and in Jv une, 1923. . ~The, work.is claimed to con- 9. 


7 “sist of the drilling, ; in 1922, ofa. 12-inch hole in each claim. to. depths a 


of about: 60: feet. each, and, in 1928, to consist, of the. drilling of a-6-inch - ~ | 


> hole.in each claim to depths of about.35 feet each. Thése expenditures a 


“are claimed to constitute “ annual assessment: work’ * under the placer 


oe “mining laws. ‘No discoveries of oil and gas upon any of these loca- — es 
tions . are. claimed by. the. appellant, who claims, however, to. have ae ge 


“been in “continuous | possession. of said claims. since. February 45, 


2 | 1920, and to be entitled to hold sald claims, ‘Denaae,. in. 1 February, - 


ne 


ce gaan elaitng in. ee 3, 4, ‘9, ‘and 10, T. OL Ss. R. ‘19. E,, a5 Li M, —k 


- owned by the Crescent- Eagle Oil Companys and to: that end acquired ~ 
| - oe Nery. large. stock. interest i in i eaad Som anY: 3 “Tt i IS $ further lleged oe 


So done. | : va 
oS ‘Bedtion 387 of the leasing act provides, as. far a as is | material hereto, : 
-_ vas. follows: =. | | ae oe 


| 86000: DECISIONS RELATING: TO: THE PUBLIC. ‘LANDS. a | “tvon 


Moe = “that € the Geascenit- Eagle Oil. Comeins: ree expended t over’ - $100, 000. 

in. drilling operations upon the lands claimed by it, and has sunk one. 
os owelll to a a depths: ok ¢ over 2 2,000 0 feet, ‘encountering: a y very ne showing 
eee of oil: on 


The § we assessment. da ue ena the “sxbaadibuces thade. i in acquiring — 


- guificient to entitle the appellant company ‘to continue to hold the © 


~~ Jandg until a. discovery has been made i in the test well,. after. which 
- it may ‘proceed to make discoveries upon the lands élaimod by. it, and 
oo) whay secure patents | therefor in accordance with the placer ae 
—s reall : ae : 
“ta The Comihissioher denied: his: lain 3 in ‘the decision ‘appenied trom, . 
Par oe: ‘Holding that financial’ assistance to another company drilling upon — 
other lands: ‘was ‘not’ diligent: prospecting upon the lands’ covered - 
: ¥ by. its own locations, and ‘would not. except. said lands from the oper- a 

ae Bs of the general leasing. act of ‘February 25, 1920, supra. < oe 


‘Appellant ‘now clainis- that the Commissioner. ‘erred’ in natal: 


Sion « that the investment by the- stockholders ‘of the ‘Mountain’ States: 
Cor ‘Development, Company 1 in® ‘the. stock of the Grescent-E: agle Oil Com-- | 
ie pany * was: not. a. “sufficient: ‘evidence of ‘good. faith: and. 
-.. proper® ceffckt, to’ develop: the’ ands: of: the United States. to protect 
the filings theretofore made by them. under the placer. mining: Jaws,” 
and ‘cites his’ decision’ i in-a ‘similar | ‘case ‘involving the permit appli: : 
bog cation : of*one Arthur C.’ "Tunison, in’ which appellant’s'c claims + were : 
ie recognized; ‘and the’ permit: application rejected. - ed ee Aas 


Tt is also. claimed: that the ‘Commissioner’s dodo is. a dbpictire 


‘the cost’ of a test: well: on ‘the structure. 


oy: - The appellant. has not. made it clear. whether it, ‘invested. its ope he 
Sat “Baite" ‘funds in ‘stocks in ‘the Crescent- -Eagle Oik ‘Company, if it ‘had. 
authority by law to do so, or whether. its: stockholders have. merely"? 


- diverted. ‘money originally: ‘intended to. purchase its stock from that. - 


ae “pany, although there are allegations: which SNgEes that, both. were 


That ‘the. deposits of coal, ephesihate, ‘sodium, ot oil shale, and | gas, “herein: 


_ referred to, in lands valuable for such minerals, * *.* shall be subject to- 
aces . .disposition only: in- the ‘form and manner arovided” in this: Act, except. as to = 
valid: claims existent at date of passage of this Act and thereafter maintained 

aes 5a compliance: with the. laws: under . which: initiated,. which. claims Cd be ad 


oe ‘perfected under ‘such Jaws, including discovery. Ee ae he ha 


4 
ie: 


a ag interest in the Crescent-Eagle Oil ‘Company. are claimed. to be . LL 


coe. Boh: the prevailing practice followed with reference to prospecting ~ 2 
. permits issued pursuant to the leasing dct, which excuses, ‘permittees | , 
“from drilling: under their. ‘permits provided they’ 3 are ¢ contributing to | 


os: purpose, and have purchased stock in the Crescent-Eagle Oil oe ' - 





ae en of 2 : 








a The appellant! does. not. pans to, s Tine: aire any, poser ‘pon ae 
- a Jand- involved, and has not ‘shown that: it has been in such actual. oe: 
oe Physical. posession of the land, from, and after. February. QB. 1000. 
said lands by others. had: tie 


placer. mining: ae ean ined. applicable, -It: seems. rather :to rely | 

upon what. may be termed a “ constructive.” possession, J.'e.j:an un- 

‘abandoned claim of right to the undeveloped tracts, with: possession | 

oe and prospecting ‘upon other: ‘lands, preparatory, to a. determination os 

-. aohether. prospecting. would be warranted . on. the, claims covering, the ee ee 
pee involved... : 7 


oun Uae is. wholly contrary to the spirit and expressed pto- 


than 160. acres. ‘may, be acquired by: an. ‘association or. corporation. by 
virtue of a. discovery. of mineral within. the limits of the claim, and .. | 
accord such association: or: corporation: B. tight of ‘possession. prior” roo 
~ to such discovery only so long’ as it remains in’ actual physical posses-- ae 
; ~ gion: of ‘the land: and. i in diligent. prosecution of pr ospecting Opera ee 
tions... Where there hasbeen, no. discovery, the. mere performance. of 
oo ‘so-called “ = assessment. work” 2 ‘will not. prevent. relocation oF enotlier, Se 
a (Bee Cotner eé'al. 0. Isgrig: et al: (49 Ty. Di; 224)... Ae aoe 

oa in, the present ‘case, it ‘appears | that. the sppelladt has putcliadéd 2 
7 “oy mere‘ “paper locations 5: and ‘that, even though constructive: posses- oi 
sion’. or group ‘development could: properly: be: recognized: in'some 
- ‘cases; it: ‘would be: wholly, inapplicable here,:as: appellant,, aS.a. separate — ORS 
 Jegal- entity, “has no: ownership :in:the. claims ‘developed. by: the Cres- Paes 
 -cent-Eagle: ‘Oil: Company, and, as. a. ‘shareholder;: will: reap: its just a 
share ‘of any. profits, made’ by: that: company: fron: its. prospecting, = > 
__.No reason is' apparent ‘why appellant: company or its shareholders = 
| - -ghould; merely ‘because: they have: ‘previously located : near-by: lands, oo 
be. awarded a: preferred status’ with. respect. thereto,. not: only over 
strangers but over other shateholders inthe Crescent-Eagle Oil Com- 
pany. Such: claims” are Clearly: not valid” ti within the. mening’ - 

| of section 37° of the leasing’ act. Ga ee 
| While it: appears: that’ ae teat: by. this appellant’ against the’ issu- 
or ance of: a prospécting permit. to-one: Arthur C. ‘Tunison, which was 
~~ " “4dentical’ in its claims’to ‘the protests ‘now whder consideration, was 
: sustained ‘by the’ Commissioner: on ‘September ‘12, '1929,- the matter . 


‘was never brought before the Department for review, ‘and. appellant’s:. 


reliance thereon was ‘not watranted’in view of the interpretation’ of 

a ‘section 37 of the leasing act published prior thereto i in: departmental | 
noe ‘regulations under the leasing act, Circular No. 67 2. approved March 
oe i, 1920 ae Le D. 48%, 467 es under the title “Rights under.’ pee Pe 
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cre is “Tocatins?” me in: ato ‘the following i is s expecially pertinent ee “4h 
a. (page 468) : a eee ee oa 


_ Obviously. a wala. aim under the # former: law f is one that. the courts and the - : 


eo ‘he mere - staking: and: posting ‘of: notiees ao not’ ‘coristitute: such ‘a ela, ‘and ig 
a ie regulations: so holds.) a7) Pietageds ci. DE at i “EHS 
. _ Any:.other:: ‘view as..to. the consteuction: ‘Of. section YT | is: sSdeonsistent with. ‘the wn 


i provisions ot other sections: of the leasing law. “Section, 19 provides. for. rel! ef, 


$0 called, ‘for. those. persons who initiated | claims on ‘the public domain | at a 
time: when’ the” lands: were “not. withdrawn Or. classified; and: 1 ‘who, ‘at the date: 


of the act, had. not perfected such: claims by. discovery, and: ‘it? further. ‘pro- 
vides : ‘that. where ‘sueh a claimant: had. expended | ane amount. equal in “the 


aggregate to $250. toward. the development. of. his: claim, such claimant, if:in - 
good. faith. and the claim was | initiated | prior ‘to. October As, 1919, would be 7 


. entitled ‘to a ‘prospector’s permit for’ the area’ ‘embraced in. his claim. 


+ (he provisions of the’ relief sections (48, -184;°19, and 22); were the subject : 
ae extended” consideration: by.. the committees: ‘of: ‘Congress, - and : it is. clear...” 
-_— that the provisions. Of. section ; 19: ‘are. just. as. far as: Congress. intended, to oe 
80: In the protection of claims _ and. locations - of. the. class: here. under dis-: “a 
-eussion. © “To construe the act as. validating: mere fi “paper -loeations ” 2 would: Deo - 

placing Congress and ‘this department’ in’ ‘the position: of ‘saying ‘that. one who — 

2 shad ‘expended $250: on his claim would: be-enititled only to:a. prospecting’ permit, AP 
«+ s while one. who had only. ai stake and notice would:-be. left. with the eres one 
eee for. an. indefinite time: of ultimately., getting. absolute title. 


oy cine this’ case, the appellant company, on Februaty OB, 1990; ae 
as, merely caused. ‘work:.to -be:-commenced, which, ‘when - completed. for. oy 0 
that -year,-was: not: shown. to amount to-at least! $250, and-it' would 
Oe es not have. been. entitled. toa “preference right: to:.a. permit to pros 
Poe pect: upon. the and... In order to.-have earned: a. right. to-retain.an 
interest» in. the land: ‘under. section : 37 / of. the’ act. ‘of February: 2 
ee 1920, itis. élear that only: actual: continuous. ‘possession of each.claim, 
eo) with diligent: prospecting. thereon,. was intended. to: be Peoognized as : 
oe swithholding: the land from the. operation: of the Jeasing acti. ; 








There is no. proper: analogy: between “group: development’ » ‘recog: LP 


“nized. by. the. Department. in the case... of: prospecting. permits. and 


‘like. development of more. than 160. acres. -by..a claimant under. the 
placer. mining: laws: ‘who -is..not-in ‘possession.. of,.or entitled against 


others to. possession | of.the: lands, sought... The. group, development 
under. permits’ is. not: regarded. as performance of: the. conditions. of 


the permit, but: as: such: diligence. in .an effort. to. procure such pers 
formance. as: warrants. extensions. of. time. pursuant. to the act: of » 


i January. U,. 1922. (42. Stat, 356). Under. that act, special discre- oe 

tionary. powers are vested. in. the. Department; but under, the leasing ~ - 

es BLOGs! there. IS a. positive: direction. that. oil, and. gas. deposits . be. dis- a 
7 posed. of. only : as. provided. im said. act, ‘unless: claimed. by: Parties. of | 


ae the excepted class, to. which. this appellant does not belong. 


‘The only grounds presented which would warrant the daa ot a 


- ft the aaa en for a Py, these ‘appellees i is the e-alleged: , = 
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. discovery of. oil prior. i the filing oft aise applications. Te *ppele. - 


-. lant can furnish sufficient additional data to convince the Depart-... 
ment that.such discovery established the: productivity of the geologic — 
_.. structure on which the -well is located, and that:such'structure em- 
braces the lands involved: herein, the. Department’s definition of the. . - 
structure as producing would: Belgte: back to the time of discovery — 


- and preclude the issuance of prospecting permits. Charles R. Haupt _ 


_ (48. L. D., 355). In such case, the lands will be ee io aaa 


pursuant a section 17 of the leasing act. 


The. Commissioner’ s decision - is, “therefore: modified: to onto ae 
to. the views herein . expressed; and, unless within 30 days from — 

notice the showing indicated is furnished by appellant, the. dis- _ 

- mmissals of its protests will. become final, and permits will be issued, — 

~ in the absence of other objections, to hess: appellees. ~The ae z 
are returned. ‘to. the General Land Office for the action directed — 


Herel: 





“HELEN F. cURNS. 


7 ‘Decides April 1, 1924. 


Or, AND Gas Lanps—Puospronxe Pentti —Conmievrry—Compacrnnss—Woxps 


“AND PHRASES. 


oA depar tmental. regulation limiting te maximum area: over which prospecting | 


of incontiguous tracts. of public. lands. for oil and gas may. be conducted 


- under one permit to a township, that is, an. area 6 moiles square, is a liberal. | 
» interpretation of. what constitutes.an area in a “ reasonably compact form”. . 
. within the meaning of section is of the leasing a act, and will not be modified OY Sesh 


Pe except in special cases. : 
| Om AND Gas ‘Lanps—Prosrectine PERMIT. 


“Nothing in the act. of February 25, 1920, either directs « or suggests that an | 
. applicant for. an. oil and gas prospecting permit shall be entitled in every 
instance tor ‘be awarded | a ious for the maximum area. authorized by the: 


ee Rare 


an ‘DEPARTMENTAL: Dacrsr0w. Crrep AND Apprtn, 


Case. ‘of Fred Mathews (48 L. D., 239), cited. and applied. 


p | Fuser, First Assistant ‘Secretary :- 


On March 26, 1928, Helen F: Curns filed es pursuant ek ~ 
De section 13 of the leasing act of Hebinary 25, 1920 (41 Stat., 487), for 
the SW. + NW. 4, SW. 4, SW.4.SE. 4, Sec. 34, T. 21 N., R. 10 W., sures” 
SW. FS NW. 4 , SW.4, SW. 4 SE. 4, Sec. 2, all Sec. 12, all See. 96,T.0 8 
- 90-N., R. 10 W.; all See. 18, all Sec. 28, NE. } 4, Sec. 80,T. 20 NR 
dE W., N.M.P. M., Santa Fe, New Mexico, land. district, containing 7 
8198. 40° acres. This application was withdrawn. as to Seo, 18, T. 20° 
N.,; R. 11 W., SO. as to reduce the area, to 2, 560 la) the maximum a 


T4526 "—24-—vor 50-— 23° 


: act. 


ar ea, authorized to be included in a single permit under the Teasing. 


By. perce dated: Deceiiber 4, 1993, is Case required a 
the applicant to amend her application to include only-such tracts as _ 
_jie-within a general area six miles square, on penalty of its rejection 
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Sep esa at 


as to all Sec. 28, NE. 4 b Sec. 80, T. 208, RB “iW, ean Ps M., if 


“no election was Aled: 


~The applicant has pened. pani thie aoigian an aise that, i 
because of prior disposals. of the intervening lands’ she has made | 
application in a “reasonably compact: form” -within: the meaning — 
of section 18 of the leasing act, and in accordance with departmental 


regulations thereunder ‘approved March. 11, 1920 (47 -L. ‘D., , 487), 


~ which provide that “ incontiguous tracks with a limited radins may 


be included, in a permit when conditions are such that because of 
prior. disposals a reasonable area of contiguous. land can: not: be | 


_ procured.” She alleges that all these lands occupy.an area shut off - 
- by mountains which prevent the taking and working of additional 
lands: up to 2,560 acres within an area of 6 miles square which would 


include the areas applied for in Ts. 20 and 21 N., R. 10 W. 


_Appellant’s claim is based upon the: aon that the maximum — 
“acreage: authorized by the jeseing act: to. be included i in. one. permit | 


i Department can: only be. made So as not. to diminish her right { to a 


c permit for such. maximum, area. | 
There is nothing in the leasing act which aay. dias. or in-. 


deed suggests. that the maximum area may at all times be applied 


for and the j issuance > of a, permit therefor insisted EMpon. by. the ap- =. 


re 


On the contrary, ie expressed ae that permits for oe 
veyed lands cover an area in a reasonably compact form suggests | 
~. a limitation which. must prevail as. against the provision that — 


- prospecting permits shall be issued for “ not to exceed two thousand . a 


five hundred and sixty acres ” [italics supplied]. The fact that. but 7 
one test well is required to’ ‘prove. the oil-bearing: character of all the. 
land covered by a permit, thus making it: subject to lease, also pre- 
- gents an added reason for holding 1 that one permit can only be issued — 
et Fs for incontiguous tracts. which. are, as stated in the regulations of 
March: 11, 1920, supra, “ within a limited radius.” oa eae Bia 
The Department. has heretofore held on numerous ‘occasions, as 
. _ pointed out in the case of Fred Mathews | (48 -L. D., 289), that 
a general area equal to a township, that: is, an area 6. mileg: square, 
represents — the maximum over which prospecting | can properly . : 
be carried on under one permit, ‘pursuant to the leasing. act.. This — 


construction of what constitutes an area in ie ‘Teasonably compact 38.5% 
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form 2. ee the meaning of action 18 of the peer act, is one. : 
Or extreme liberality. which. the Department. will. not be warranted’. 
. in modifying by way of enlargement except In. cases. involving a 
special conditions and the serving of the purposes of the leasing Het 
toa far greater degree. than the. facts in this- case disclose arom: é 
| be done if appellant’s claim was allowed. ae. 7 | 
‘The Commissioner’ S. decision 1 is ee and the « case ne igclge 3.2 oe 2 > 7 
>: 7 ae 
WAGONEE Ce Piers 
Decided Aprit ue 1924. Ate $ 3 gd & 2) ie 


WATER 16HT— Vesrep "igus — Tupovenimn1s—Possssion — Prevenence _ 
RicHT-Sroox- RAISING Homestean. 2 


. Where: one, by the construction: of ‘a tank’ ‘upon: a | tract ‘of pubite and, ace 
- ~-guires a vested right to use water by section. 2339, “Revised Statutes, andis. 
in possession of the surrounding land, he will be accorded a preference a 
ate right to acquire. title to the dand upon “which his improvements are situated 
under an- appropriate land Jaw as. ag rainst | another who. has been allowed - | 
- to make an entry under the stock-rising homestead act. | 
- Court AND DEPARTMENTAL DECISIONS. ‘CITED AND APPLIED. 


: Cases: of Atherton Us Fowler (96: U. i 513); ‘Lyle. 0. Patterson (228 U. re ee 
211), Krueger v ‘United States. (246: U. S., 69), Denee Ui Ankeny ; (246. U. Rae 
8. 208), Jones v. Arthur (28 L. D., 288), and Burtis », Kansas. (34 L, ee _ 
D., 804), cited. and applied. | | 





- Fuser, First Assistant Seer etary: 


This is an appeal by Leslie R. Hanson from a ain a the Com-: ‘- 
missioner of the General Land Office dated October-18, 1923, holding — 
for cancellation, on. the contest of Robert W. “Wagoner, he entry 
“under. section 1 of. the stock-raising homestead act, allowed. October _ 
15, 1920, for all of Sec. 27, T. 5 a R. 3 a G, & 8. R. M, , Phoenix, . 
ss ‘Arizona, ‘Jand.: district... _ es 

‘The contest was initiated J anuary 16, 1993, on. ihe charge—_ fa 





That said entryman ‘filed on the above tract for: ‘speculative. purposes to. 
. acquire improvements and water developed by pr ior settler; entryman never _ 

: | established residence on. the land or impreved the same; entryman secured 
5. -additional time to establish residence on false, fr audulent, and misleading state- oe 
. ments, and. failure to establish residence not due to, service in army or r Navy i 

of United States. ae 4 | | 


| Phe: local. officers, before whom the hearing was held, find: that ae 
he testimony doesnot show any fraud-in obtaining extensions of time = 
. to establish residence; that the charge of failure to establish: residence oe 8 
- was not. established, but that the charge: that the entry, had been - 
~ made for speculative purposes _ to acquire improvements and water a 
. oe by pes settler had been proven by a prnpeeaeie of | 


356 _ - DECISIONS RELATING TO THE PUBLIC LANDS. |  Evon. 


the evidence, They qcoomunended: that ‘the entry be canceled. The _ 


Commissioner held that the evidence shows that entryman’s applica- 


tions’ for extension of time to establish: residence, while not wholly 
_ falsé, were exaggerated almost beyond the extent of truth; that he — 
had not stated the facts in his petition: for the designation of the | 
land,. and that the entry was made for speculative purposes in that 7 
entryman desired more to get possession ‘of the improvements and — 
. water tank than he did to get possession. of the land for sa 
purposes. - 
-G According to ie sae ‘gabimitted at the Nears there: were 
ae ‘ieeated on the NE. 4, said Sec, 27, at the date of Hanson’s application 
and when his entry Was allowed, a tank,’ a house, and other improve- 
- ments, owned by. contestant. The tank, known as the Brill tank,’ 
is. approximately - 600° by 1,200 feet, and notice. of its location was 
recorded in 1912. It had been maintained for many years prior — 
thereto, having been constructed when the land was unsurveyed. Its 


a maintenance. was warranted ny section 2339, ‘Revised ‘Statutes; which 
‘provides i in part: 7 , 


__ Whenever, by priority of possession, rights to the use , of water re mining. | 
agricultural, manufacturing, or other purposes have vested and. accrued, and 
the same are recognized and acknowledged by the. local. customs, laws, and the 7 
- decisions of courts, the possessors | and owners of such vested . rights shall be: oo 


maintained and protected in the same, 


In. petitioning for designation | and in apeunag: to inake entry a 


- Hanson represented. the tract. to be vacant public land. He misrep- 


resented material facts, and had appar ently. deliberately planned to _ : 


acquire the valuable property of another. There was a total absence 


of good faith, and the entry can not be allowed to stand. . Wagoner - . 
was in possession of the land SUIT rounding the tank under color of | 
title; hence Hanson’s attempt to secure title thereto was ‘illegal. - 
See Wenee », Arthur (28 L. D., 285), Burtis 7. Kansas (34 L. D., » 804), | 


Atherton ». Fowler (96 U. S., 518), Lyle v. Patterson (228 U. Ss 


911), Krueger ». ‘United States ue U. 5. , 69); Denee v. ». Ankeny 7 


- (246. U. S., 208). 


The decision appealed hon concluded. one ine statement that. 
contestant, upon the cancellation of Hanson's. entry, would-be at 


liberty to file a reservoir. declaratory statement under the act -of 


_. January 18, 1897 (29 Stat., 484), covering the K.$ NE.4. It will | 
_.- not be necessary for contestant to file a’ reservoir. declaratory. state. 
ment. He may make entry for the tract on which. the a | 


are located under iny applicable public land law... 


“Modified to agree with the ‘Foregoing; ee decision appeate fn from i is 
7 affirmed, | edt can a eo ae 


a 





a eee, Cree ae ae 


ele ee apie RELATING TO THE PUBLIC LANDS: ©. 8570". 
RB M. STRICKER ET. AL. ee see ae 


“Decided Aprit 2, 1924. 





AcoRmrron—Riranian Owwasnr Sonex EF a 

In the absence of a statute to the contrary, lands formed by aceretion be ? 
Tong: to the adjoining riparian or. shore owner. 

Acontimon-“Rrranran Ownersae—Pustic Lanps—Suavey—PArenr. 


bree prior to: divestiture. of the Government’s. title to- public land abut- 7 
ting on a ‘meander line, ‘an. ‘accretion. had formed. ‘and the original. survey — 

; had. ceased. to. correctly represent the. approximate shore line, title to the | 

| added area does. not pass. under a patent. for. the pervesen; upland. 


DEPARTMENTAL Instructions ApprIEp. _— 
ns Instructions of April 17, 1918 (46 L. D.,, 481), 2 applied. | 4 3 us 3S cm 


Finney, First Assistant Secretary: 


By letter of March 8, 1923, the Gonciationse oe the: Generel 
- Land Office submitted fot: consideration by the Department. the ap-. 
plication of ROM. Stricker for the survey. of an area of lands formed 
by acer etion to the: left, bank of the Mississippi River after the orig- 
inal survey and adjacent: to fractional So 14, T. 5B N., ‘A, 4 WwW. 
— W. M., , Mississippi. A 
“There were also submitted contain oie ‘ pplidations filed by es | 
land H. Jones and several other parties asking for survey of an area 
formed by accretion and attached to Glasscock’s Island j in a the Missis- 
_ sippi River in T. 5 N., R.9 E., La. Mer. — Sars | | 
_ . The record shows. that “fractional Sec. 14, Ty 5 N, R 4 W, was: 
patented to J. B. Galloway, October 20, 1921, following his purchase 
thereof under the timber and stone act... The area-so patented was 30 — 
acres according to the original survey. It was then known that. a 


- large area, perhaps 100 acres or more, had formed by accretion in 


front of that:tract, and it appears to have been understood that the 
title of the. plirchader: was confined to the surveyed area and did not: 
-include'the large tract which had attached thereto’ prior to the sale 
7 Opposite said fractional Sec. 14, at the time of the original 
: ‘survey, W was the island known as’ ‘Glasscock’s Island. above mentioned, - 
and. according to plat approved February 10, 1836, the island con- 7 
~ sisted of lots 1, 2, 8, and 4, ‘Sec. 65, lots 1, 2, | 3, Sec 66, and frac: ia 
| tional: Secs. 67-and 68, having a. sembined! area of 396.84 acres. cae 7 
Aon: investigation in the field made in 1922 disclosed that since 
i: the date of the. original surveys. the channel between the said island 
and the: left: bank of the river thas filled in so that the water now - 
flows on the west side of the island. It is indicated-that a portion 
of the original island on the east side was washed away and'that the ao 
accrétion in'the east: channel attached to the left bank of the river se ge 
7 and built’ aE toward the: west until it reached. perone the: a orginal oe 
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ng | location of the east ste of. the. and ‘There ine page jars accre- 


_ tions on the north and west attached to the island, but the land now 
existing between the island and the left’ bank of the river in front | 


. of fractional Sec. 14. was. formed. by gradual. accretion to: the left | 
— bank... 


i “Tots 1, 2, ang 3, See, 65, T, 5 N, R. 9 E.. cet 487, 42. acres — 
along a portion. of the east. side of the: island were patented: in 1841, 
~ No part of the area formed by accretion-in the channel east of said — 
tracts can be regarded as belonging to the said patented land be- 
_ cause the added area was not formed by attachment to the said 
patented tracts but’ was built up by attachment to the left bank. 
In the absence of a statute to the contrary, lands formed by a ace 
. -eretion belong to the riparian or shore owner "to which the acéretion 
7 is attached (29 Cyc., 349). | | aa 
7 The State of Mississippi was ‘notified of. his apeleaeen ail Ti ; 
- made no. objection. ‘Furthermore, no. statute of that State in con- = 
- flict with. the general rule has been. found. an. an 
. ~The United States, as owner of eachondl Sec. 14, seeds ore 
with title to the land formed. by. accretion. ‘immediately: in front 


10 thereof and attached thereto. The added area was not disposed of 


by the sale of fractional Sec. 14.. At. that time, the original survey 
had. ceased to correctly, represent. the appr oximate shore line, which 
fact was well. Inown to the Government and the purchaser, | and 
it was not the intention to pass title to the area outside the meander 


ine. See 46 Li: D., 461.- Therefore, the: added area in. question 7 
oe opposite. fractional ‘Sec., 14, is. public Jand of the United. States 

and it appears. appropriate to cause the same to be surveyed for — 

_ disposal under the public land laws. This should. be accomplished, 
by extending. lines. westward from the north and south. extremities 


i 30f° fractional. Sec.. 14 in such manner as. will not interfere with: the — 


| rights of. adjacent riparian owners. to their proportionate: interest. - 


in the accretion area, From an examination of the examiner’s plat | 


it appears that in running the side lines very little departure from 


cardinal dir ections will be necessary. in order to. equitably. appor-- 
tion, the added area. As so extended, the north. line will. intersect’ 
the east side of the island as originally. surveyed, while the south — 
Tine will be extended westwardly. until it intersects with a line — 
extended. south from the southeast corner of ‘Sec. 68; aaah also - 


& 3 the. southeast. corner of. the island as. originally surveyed... 


It will be observed that. survey ‘of the said accretion area as. above 
| indicated will not encroach upon any part of the island as originally. 


* ~ surveyed. This. will respect the title. to ‘the patented portion of | 


the. island in. conformity with the rule that reappearance of land. 
3 after, ‘submergence. restores title to the former owner were its. a) 
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identity © can be established by 5 situation ¢ or. x boundary } lines (28 Oye 
852). | 


north, west, and. south of the island... All islands in-:the Mississippi _ 


It is ‘not policed. sayenble. to survey. , thie’ ancicton areas on tig oe 


| River south of Cairo,. Tilinois,. were withdrawn from all disposal _ 7 
es 1882. at: the request ' of the Secretary of War in “connection with 


~ the improvement ot navigation. Therefore, the applications: for | 
survey of the areas formed by accretion to. the island filed ‘by 
\ Ackland H. Jones and others are rejected. - : Pere 3 
.. It is further noted that there. are. certain ‘dpullcationn’ « or entries: “ 


paver for the unpatented tracts of the island as originally. sur- a 


F veyed. . It is directed that. appropriate action be taken to clear the - 


record. of these claims. because the Jands- were, withdrawn and. were a 


; not subject to entry. _ . | 4 
The record. ds remanded for further appropriate action ag indi- 
a cated herein. Br ete th ae ee tee ee 
SN TM web 
"MOFFAT: TUNNEL COMMISSION, 


ony 
a © Wete, ee Opinion, Aprit ee 1924. : Be" ad, | / iq 
. Bre oF Way—Srarvrss. ‘ . : a 2, 2 be én. “Hes ZA of: / Oo 


~The acts. of. Congress. granting easements - over the public lands: are: aa ~ os - 


| _ constr ued. liberally | and their. spirit. and intent effectuated, Th bomible,: 
“where the. benefits to be derived therefr: Oma, ‘are for the public. interest. | 


oe RIGHT. oF Wax—k: AILROAD GRANT —TELEPHONE ‘LIne, : 


. Easements over. the. public lands may be. granted under ine various “Federal ; 
> Statutes appertaining thereto toa commission created. and empowered: by - 
8 State legislature. for. ‘the. purpose of: acquiring a. site and of constructing ‘ 
. and maintaining ae tunnel for. the use of railroads, power, telegraph and 
e - telephone. ‘lines, transportation of water, and as a highway for vehicles, | | 


he notwithstanding that the: actual. operation of ‘these utilities is to. be con- a 


ree ducted by. others, “where their maintenance is ae ae pubic interest. 
Paton DEPARTMENTAL DEcISIoN OVERRULED. © | | oe 
Case of. Minnesota and Ontario Bridge Company (30 L. Ds mis , j overruled. 


= Worn, Secretary: 


, have before me ‘the duéetion’ as to mice the ieleaned: filed ; ; 
oe in. your office [Commissioner of the General Land Office] under the — 


act of March 35 ‘1875. (18 Stat., 482), by the Moffat Tunnel Com- ie 


_ nission,,. the managing and controlling board. of the Moffat, tunnel 
7 improvement district; may be granted. . ; ee. 
‘It appears | that the commission in certificate on che map ‘filed states” 


2 “that the railroads using said tunnel are. to be. 2 operated as common re 


< carriers ‘of passengers and freight.” Dae 2 
“Tn addition. to the right of way ‘for the feel application i is bale a 
. made. for right of he over certain lands to. = used | as an nap proach: | 
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to the tunnel. _ Accompanying the application is a cartified: ‘copy of — 


an act passed. by the General Assembly of the State of Colorado 7 


| and approved May 12, 1922, entitled— ©. 


_ An act. to. provide. for the creation of an improvement: district to be: called 
oh “The Moffat Tunnel Improvement District,” for ‘the: construction of. a tunnel 
. through the Continental. Divide between: Grand County and Gilpin County; . 

said tunnel to be used for transportation and other purposes ; eae a * - 7 
Section 6 of the act provides: eee | 
“it shall be the duty of the said board, on behalf of said district, ‘to ecorde . 


for the construction of and. to construct a -transportation tunnel, its” equip- . 


ment and approaches. ‘ther eto; said tunnel to be constructed at an elevation 


of: approximately nine thousand two hundred (9,200) feet. above. sea level, 


_ the eastern. portal of said tunnel to be located at the most’ ‘practicable site on 8 

‘the eastern slope of the Continental. Divide and near the headwaters of 
South Boulder Creek, the western portal of said tunnel. to be located at the 
‘most practicable point on the western slope of the Continental. Divide, . near 
the headwaters of the Frazier River. Said tunnel and its approaches shall be — 
so constructed that the same may be used for standard gauge railroads, for 
_ the transmission of power and for the use of telephone and. telegraph . Jines, 
for. the transportation of water,. and for the transportation | of. automobiles 2 
and other vehicles, . : 


Paragraph (e) of section. 8 of the act: provides 


| To acquire on behalf of said district a tunnel site and such | other lands 
‘and approaches thereto as may be necesSary, either. by contract or by 


: ~ making* application: to the United - States Government for easements or rights ; 
_ of way. or other rights: Provided, That the. acquiring of such right or ease- 


. ment shall not prejudice the right of any: applicant to ‘also apply to the: United _ 
States Government for the right and easement to conduct water age or ae 


over the same land, 


aris appears from. the foregoing that: the purpose. ane intent: of 
7 she Legislature of the State of Colorado was to create an instru-_ 
_ mentality which should secure the rights. of way for and thereafter - 
construct a tunnel through. the. Continental Divide, primarily. for 


_ use of railroads, and also. for use by power lines, telephone.’and- 


telegraph lines, for the transportation of water,: ond, also as a 
highway for. use by automobiles and: other vehicles. -! 
_ The act of March 3, 1875, supra, grants a right. of: way os ay 
| the public lands of the United States to any railroad company duly — 
: organized for the construction, maintenance, and. operation . of a. 
+ railroad: or railroads. | ‘The grant is not an ‘absolute one, in the. sense : 
we that. a fee title to the land is acquired. It is a grant of the right ae 
to use the land for the purposes described in ‘the law. ‘This act, 


does. not. include or authorize the granting of rights. of way for 


the other purposes mentioned in the act of the Legislature of the oe 


State of. Colorado, but there are other acts of Congress. granting 


- rights of way, easements, or permits over "the public lands for power | 
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transmission ee ieleptenh, ad telephone Hines, ditches or other 


- conduits for the transmission of water, etc: = Mae 
The situation. presented |i in this case is auusual The. Packbene ét a. 
the Rocky Mountain system, or the so-called Continental. Divide, . - 


_ forms a barrier. between eastern and western Color ado; which, at‘cer- 
* tain seasons of the year, is nearly, if: not. quite, imipascible,’ and cer-— 


‘tainly renders the operation of a railroad or railroad lines at or 


pear. this: point infeasible. and. unprofitable. - Jt: also renders dif- 
eo. ficult, if not impossible, the maintenance-and operation over its high 
summit of power. transmission: lines and’ telegraph and: telephone a 
. dines. It renders: absolutely. impossible, save by a tunnel as proposed, : 2 

_ the transmission of -water through a canal or conduit from-c one ae _ 
of the divide to the other. ee 
| “The act of. 187 5 and other. acts suthorizing ‘i sean of riphite oe 


_ of way and permits were not enacted with a condition like'this specifi- . 


— cally:in view, but it can. not be assumed that: Congress intended that © 


| portions: of ‘the country. separated by mountain barriers like this — 


| ~ should be deprived of transportation and. water lines. In: fact, it is — : : . 
~~ not questioned, I thik, that a right of way might be applied. for and 


- geeured. which would involve: a tunnel through the. Continental Di- 2 = 


vide by a. railroad. company for the construction and operation ofa ; a 
oe railway line; nor that a duly. authorized corporation or: individual ee 
| might not secure an easement which would involve the construction 


or Of: a tunnel: through. the mountains for a canal or: water conduit, or |. et 


+ for-power lines, telegraph or telephone lines. Such rights or ease: a 
ments are in the public interest, beneficial gener ally. to the regions .. >~ 
isolated by natural. barriers, but: generally beneficial ‘to. all. ‘There- 


- fore, the acts are: to be liber ally. construed; and | their spirit and intent ae, 


- effectuated, if, possible. 


2 EDS Department, ‘In the case. ve MMe okeee ca Outaiin Bridge cae cee 
oo Company. (30: L. D., TT ), held that. the privileges granted by the act 
of March 3, 1875, “stip, are limited to railroad.companies organized 
as common carriers for the benefit of the general public. : Hence, aren 
e. company organized - for the purpose of surveying, laying ‘out, con-- >” 
| structing, and. oa a. raulroad: ee 1S © not entitled * to tne ae 5g 


privilege. 


This decision has not conti rolled ihe Panic! in is aie bo ae 

: tion of analogous. right of way statutes...For Instance, under the. act. 7 * 
of March. 3, 1891 (26 Stat., 1095), which provides in. language quite eee. 

similar to ‘that used in the railroad right of way act “that'the right 


of way. through the public lands and reservations. of the: United 


States is hereby granted to any. -eanal or: ditch. company: formed for g | 
| - the Burpee. of i ae the P pement has never -Tequired the. aes 
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| ‘company. securing the right: of way to. iteel? 6 engage in ‘the irrigation a 
of its own lands, but has granted rights-of way to canal companies _ 
which may serve the pe Brey by depose of water to others. 
for irrigation. . : 7 
In this matter, cmmder ihe aonleabls stneuts of Gases: it is: ahs 
: privilege and duty of the Moffat tunnel improvement: district to 
secure the necessary easements: or rights of way to provide for the 
construction of and to construct: a tunnel to be used for railroad 


7 purposes, and for the other purposes specified in the act and here- _ 


tofore- deseribed. While the. district, after: the construction of the. 


-. tunnel, may not directly operate the railroad or railroad. lines, or 


the power transmission lines, etc., it: will be the holder of the ease- . - 


~” ment or privilege which makes their operation possible. It will — 
be the agency to construct the tunnel, on the floor of: which the — 


various. public utilities will cross the divide. It- will arrange for . 


such use of the tunnel by contract, lease, or other appropriate instru- 
ment. Unless and until einereise. provided, it: will be responsible - 


for the maintenance and operation of the tunnel and. indirectly, 7 
at least, for the operation. of the utilities passifig through same. 

“While no single Federal law provides for. ‘Wichts of way for all. 
of. the various. uses. proposed here to be made, there: are. separate : 


= Federal. laws making provision for all of the uses proposed, and as- 


- suming that the applicant is qualified, I see no reason why, under the 
i “peculiar. circumstances here presented, the map or grant. may . not | 
- be.so. amended as to approve it under each and all of the: applicable. | 
acts of Congress. The desirability . of the proposed tunnel is be- 
yond argument; and its purposed construction and operation has: 
been widely advertised, not. only. through the enactment of the - 
legislature described but through the public press.» So far as I am _ 
advised, no objection has been. filed in or.suggested to the Depart- _ 
ment. The granting of the right of way. will not be harmful to the. . 
public interest, but will. be highly beneficial. The ‘purposes for — 
which it is-to be used are authorized by various acts of Congress, — 
-and the organization: created. by the Legislature of Colorado: to ac- 


a complish. the desired ‘result: seems to me to fall within: the punt sm 


and intent of the applicable laws. 
. ¥ou are therefore authorized. to secure the ee of thd 


ane application and of the. accompanying map or maps, So as: to make 


- appropriate reference to the several acts. of Congress. applicable to 
- the different uses proposed, and to thereafter submit the application — 
and maps to’ the Department. for. further eonsideration,: v with view : 

to Feo ag in the absence of objection. ee us oe ae os 


woe 
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CASSIDY v. HALL (ON REHEARING). 
y > bes Mage os 


“Decided Aprit 5, 1924. 


. Practics—Lanp Dspanticunt—Hisanino—Poursrronp—Sroor-Ratstne “Howe a 


‘The Land Depatenant will not declare | a forfeiture of the 2 Hehts of: a clairiant at 
_.to public lands on. technical grounds; and failure. to adhere to a technical: 
-eonstruction of: the- Rules of Practice will not deprive him. of an opportunity | | 

2.00: be heard unless it appears that. he has no substantial claim to equitable ae 

| consideration, ious Mos 23 | . 


| DEPaRTMEnTar Dectston cree. AND ‘Appian. 
| Case of Dawkins v, ‘Hedin (44 L. D.; 871), cited. and eepues: 


7 “Finney, First Assistant Seoretary: 


This is a motion by John :P. Cassidy for She of the iaiosal ie 
ecoental decision of February 25, 1924, in the above-entitled case, in--~ 

2 volving the stock- -raising homestead | entry of Steve Hall, San Fran- 7 

cisco, 012997. | a 

| The facts in the case are tally and: Eee set forth 3 in- the paseaen oe 

of the Commissioner of the General Land Office dated September 24, — 

— 1923, and in the decision now: complained of which affirmed that of | 

the (Coun cionees: No restatement of the facts is here necessary. 

The. Commissioner and the Department cited and followed the de- | 

cision in the case of Dawkins v. Hedin (44 L. ‘D., 871). It is now 

. contended that said case is inno way parallel with. the present. case, ae 

~ for the ‘reason that in the cited case the contestee made an attempt to. — ie 
file an answer within the legal time. It is further contended that — 

there must: be’ strict compliance with the Rules’ of Practice, and te 
several cases are cited ‘to. show that the Department. has. re uired 

- that Rule 8 of Practice be strictly complied with. Fi, &¢y PR ee 26 °( 

Rule 8 ‘of. Practice has reference solely to the: contestant, ind, i im, 
view of the reward that he is: seeking, to the loss: of the contestee,” 

~ there is good reason. for. requiring that all technicalities be observed. 

On the other hand, it is not fair, nor just. that entrymen should be. 

deprived. of their lands. on technical, grounds. No decision where. 

an entryman, or. contestee,. has thus been. dealt with has been cited. aa v 2 s 

Notwithstanding. this contestant’s: attempted distinction, the. De ee a’ 

partment: considers. the language in the case.of. Dawkins V. Hedin, re 

- supra, particularly applicable i in the pre esent case: ey. eee r 

7 The Department. does not feel. inclined, however, to fmally. sajudienta the: zs 

- rights. of an entryman solely upon technical considerations, especially a techni- 

eal construction of the Rules of Practice. . On the contrary, itis, and has always 0 retpe” 

been, the policy of the Land Department to allow claimants. of. public land op- ce ee 

| por tunity to be heard, uotwithstanding they. may have, through mistake, ‘inad- ie 4 
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: | eeerenee or even Tied clearly. forfeited their right tor a heaine undér ihe | 
~-Rules of Practice, unless it appears from the record, with reasonable clearness, | 
that they. have no substantial claims to equitable: ‘consideration. : : 
itt the contestee can prove the allegations made in. his Palate 7 
answer he has a good. defense. It would manifestly be inequitable 
_ to deny him the right. to. be heard. On the other hand,.the con- 
- testant must have considered himself. prepared to prove his charges 7 
as made... No more. will be required of him than. he reasonably should 
have anticipated on initiating the contest. | ; 
The motion for rehearing is denied. 78 = 
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oo EXPIRATION OF ‘PROSPE CTIN G PERMITS—ACTS OF OCTOBER 2, 7 
191%, AND FEBRUARY 88, ee 8 | 


- Insrrvorios. 
‘[Oreutar No: 226.) ae. 


‘Durarrment, OF THE eee sare | 
GENERAL | Lanp OFrFice, 
| Washington, 1 Ds: Cis Apri 8, 18h 


a se Recrsvers 4 AND » REcutvers, 


— Unrrev States Lanp Orriona: ee : _ 
a Action taken. by. certain district land: offices, on Se, for i 

lands. which have. been. included i in prospecting permits outstanding | 
for more than two years, ‘indicates that not all district land. officials: 


: fully understand. the: status of such permits, and in order that. the — 


-- matter may be made clear, you are instructed -as follows:. 


-- Permits to. prospect for potash, under the act of Gaon 2, 4917 _ 
(40. Stat., 297), Circular No. 594 (46 L. D., 323), permits to pros- 
» pect for Goal and permits. to prospect for sodium, under the act of. 
February 25, 1920 (41 Stat., 487), Circulars ‘Nos. 679 and 699 (47 ee 
L. D., 489. and 529), are issued for terms of two years without. pro- 
sion: for extensions of time. If any such permittee does: not apply “ 


for patent or lease, based on claim of discovery within the two-year 


: period, the permit expires by limitation fixed by both the law and | 

the terms of the permit. No formal action to terminate the permit — 
ig necessary or will be taken. — Accordingly, such a permit, after two- 

- - years from date of issue, being no longer in force, is no bar to the = 

allowance of other filings for the land which it embraced. i 

~ As to oil and gas prospecting permits, the situation is different. 7 


The law. authorizes extensions of time beyond the two-year period, = 


7 and an oil and gas prospecting perma is to be considered in. force 
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e until it has en Geneclbdl by this dffice and the: encelincen "noted | ; 
on your tract books. | (See. 49 L. D., 171; also, Circular No. 915, ADE kee 


ae ee: 5, 1924, 50 L. D. 209.) 
: Wasik Sery, 
Comaissioner. ie 
_ Approved: gE a tale ‘ mee 
a ee C. For, ee ae 
| ‘dares Assistant Secretary. 





EFFECT OF A TERRITORIAL STATUTE I IMPOSING DUTIES 1 UPON A a 
_ FEDERAL OFFICER. | 
| - Opinion, April 8, yee 


Ovitoms-Anaska~Sraromis, 


A Terr itorial legislature. does, not. possess the power to impose in any “nanniet oe 


duties: on a’ Federal officer; and, if such be attempted, he can not properly 
= _ perform them. unless they come within the ecepes of ae duties as mad by 
_ the: Feder al statutes. | me oe 


cad Orricms—Suceerary OF ‘THE : InvveRtog-—_ALASKA—Srarures:” 


In issuing ‘instructions pr escribing the duties of an officer of his: department, 
- pursuant to an act of Congress. creating the office, the. Secretar y. of. the 
“Interior may include duties fixed by a Territorial legislature, but in doing 


go he. can not go beyond the intent and purpose of the ‘Federal statute or | 


- require the performance of duties not contemplated by it. 


oh Epwarps, Solicitor: | 


The: concrete | question — fon my ebnelenneds in Shs _ : - 
instance is’as. to whether or not an officer of the United States “can ok 
| properly discharge the duties imposed on him by. the acts of the. wee 


= Legislature” of the Territory. of Alaska. 


2 lows: mets . 
| “The act. of March 3, 1891. (26 Stat., 1104); entitled An net. for 
the protection of the. lives OL miners a the Territories,” created the 


The: statutes and facts which gave rise to this i inquiry are as. s tol. Lae 


office of mine inspector in each Territory where the annual. output | 


of its coal’ mines was in excess of 1,000 tons and prescribed . cer- 


: tain methods of mining construction and operation. conducive to 7 
. the. safety. and health of the miners. That act fixed. the compensa- 


tion’ and duties. of the inspectors, one .of whom ‘was appointed. for — 
and’ served in: Alaska and: compensated from. specific appropriations: 7 


“ made annually. for that purpose.. Recently, however, that. office Was, ae 


“ in effect, abolished’ by. the. failure of Congress. to. make: an appro- — 
- —priation for its salary, and in liew of an appropriation, of that, kind 
Se jump sum has been annually appropr iated—- : | 


For: investigations and: the dissemination of. information. with. a view to im- 
- proving conditions in the mining, quarrying, and metallurgical industries under = 
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the Act of March 3, 1915, and to provide for: the. inspection of mines . and ae 
pr otection of. the lives: of poiners in the Ter ritory of Alaska, including per sonal , 


i service, equipment, ‘supplies, and expenses of travel and subsistence. . 


_ See acts of May 24, 1922, and January 2A, 1928 (42, Stat, 52, 588. | 

and 1174,1210), 

. * ai establishing the Bureau of Mines (36 Stat., 369; 37 Stat. 681; : 
— 89 Stat., 262, 303), Congress provided: for the appointment, aid 

prescribed the duties of a Director and an Assistant Director and | 


te stated that. “there shall also be in said bureau experts and other em- 
_ ployees, to be appointed by the Secretary of the Interior.” 


Under these. statutes.the . Secretary created. the position, among 
| others, of supervising ree ceoia: for Alaska and enareee: him 
_ with certain duties. 

By the act of May 8, 1917 (Laws of ‘Alaska, 1917, Chapese 1), 


~~ the Legislature of Ainge enacted a statute which created the office 


of Territorial mining inspector and at some length and in -consider- 


able detail prescribed methods for the construction and operation of | 


‘mines, some of which were not included in the act of 1891, supra. In 2 
this Territorial act the duties and powers of the mining inspector | 
were aoe set out and paragraph ‘ a? ” of its section 9 also provided a 
that—_ | | 7 

The Federal Mining Tinsel: or Inspectors shall. nage “authority to. iontores 
the provisions of this Act. In all such cases the Federal Mining Inspector 


- shall. report in detail to the Governor of the. Territory of Alaska all cases - : 


wherein he has invoked the aid of: the Territorial Mine Inspection Act. 
Section 10 of that act declared that— La 


| # ss ‘The ‘Territorial Mine Inspector shall iti over a. copy. of the 
oe to the Federal (Mining Inspector, and. shall at. ae times ‘give: said | 
- Federal Mining Inspector access to said register. Gr: _ 
-  -The appointment of a Territorial mining inspector; was authorized 
by the act of May 7, 1921 (chapter 44, Laws of Alaska, 1921). 
Under the provisions of section 19 of the act. of 1891, supra, that 
act became inoperative as to Alaska upon the passage | of the act of. 


_ -L9T7, just mentioned, and the Federal. officers. were, therefore, no 


-. longer charged with “any duties relative to the operation of mines 7 


other. than such as arose from: the act. authorizing the. appoint- — 
ment of a supervising mining engineer which made an appropria- 
— tion for the purpose, among others, “ to provide for the inspection . 
of mines and the protection. of the lives of miners in the T Territory, of me 
Alaska. we : = 7 
In addition to ‘the Territorial statutes fe ‘thore | is the ack. - 





of May 5, 1919 (chapter 59, Laws. of Alaska, 1919), which estab- 


- lished the. fe of labor commissioner of the Territory and provided 
- that the Territorial mining inspector should, ex officio, pe the 
duties of that office which ie aon ace erty 3 
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, (a) To ‘asgort, syetenties and present. in. piennial report to the Governor ee 
of Alaska statistical details relating. to. all. departments: of | labor in the ey 


Territory,. especially. in its relation . to. the industrial, social and sanitary. con- 


ditions of the laboring . classes, and. to the. ae prosperity of the: in- ee : 


: dustries of the Territory.” 


(b) He shall have. the. power. to enfor ce. ail sanitary and safety regalations, ages 
-. as are hereinafter set forth. ae 
(c) He may inspect any factory,: cannery or. - other establishment where labor a 


2 is employed, and is hereby empowered. and authorized so to. do.. 


By the act of May 3, 1923 (chapter. 82, Laws of Alaska, 1993), a, 
the Legislature of ‘Alaska, suspended the provision of its former act) 
which created the office of - mining inspector and declared as follows: ae 

| Suction 2. That the Governor ‘be, and he is her eby, authorized and empower ed 
on behalf of the Territory to. enter into a “cooperative arrangement with. the | 


Department of the Interior whereby, and under which there shall be joint Ter- : 
ritorial . and Federal’ supervision and inspection | of: mines. and mining’ other _ 


than coal mines. and mining. in Alaska under the direction of the late. Terri- 


ie torial mine inspector, now supervising. mining engineer. of the Bureau: of 


Mines, who shall serve without pay from the Territory. | 


SECTION 4, That during the biennium the said supervising mining engineer as, 
of the’ Bureau of Mines shall serve without compensation as labor commis- - 
-. sioner» and, as heretofore in his. capacity of Territorial. mine: inspector, : duti-. 
fully carry out- the provisions of the law (chapter. 59, 1919) creating the - 
said. office of. labor .commissioner : Provided further, That he shall: compile. 
~ 7 statistics showing the: loss. of wages. due. to injuries according to employments vy gt 

‘and the amounts paid injured eimployees or clarmanls in settlement ‘of the ae 
- employer's liability. 3 | 


In furtherance of ‘the objects of ‘this later statute : an - agreement Pe 
was entered. into on June 1, 1928, by the Governor of. Alaska, as 
party of the second part, with the Director of the Bureau of Mines _ 
acting on behalf of the. United States, as party of the. first, parts 


in which, among other things, it. was. stipulated that— 


The party of. the. first. part agrees to appoint and’ pay. the Pa of a. 
supervising mining engineer who will have charge of. the Bureau of Mines. ee 
. work in Alaska, which includes the duty of Federal mine inspector, and the . ea 
representative ‘of the Secretary of. the Interior under the Act: of February 25, 

1920, commonly known as:the Oil Leasing Act, and in addition thereto shall’ 

also act and serve as Territorial mine inspector, in accordance with the Aer ms 


of. chapters 82 and 96, Session Laws, of Alaska, 1923. . 


‘The passage of the ‘Territorial. act of 1923° and the a ae 
this agreement . was evidently the result. of a desire to avoid the 
effect of an opinion rendered by my predecessor, Solicitor. Booth, — 
' on September 15, 1921, in which’ he held: that a: person eccupying - 
the position of surgeon in the Federal Public Health, Service. could 


not be. appointed. as Territorial commissioner of health for the 


a reason that section 11 of the act: of August 24, 1912 (37 Stat., 512, 


| on the act ene une aoa declared Sie es - 
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“That no menaber of ‘the Iegislature shall hold or be aypoiniéd to’ any office 
- which has been created, or the salary or emoluments. ‘of which have been 
increased, while he: was a ‘member, during the term for which he was elected 


icy and: ‘for one ° year after the expiration of such term: and. no person holding 


a commission or appointment. under the. United States shall be a member of 

the legislature or ‘shall hold: any, office ‘under the government of said Territory. 
It appears. that: the supervising mining engineer for Alaska i is now 
_ holding three offices, one. under. the. Federal Government and two 
_ under the Territorial government, or he is at least eee with. the © 


. fe performance of the duties of all these offices. : 3 


The only - theories. on. which it may be urged that the supervising 
mining engineer can legally perform the duties of the two Terri- 
torial offices mentioned are (1) that the ‘Legislature of Alaska had 
the power to transfer those duties to him; and (2) that: the Secretary 


es of the Interior could legally direct him. to perform those duties, 


It is hardly necessary to make an argument or cite authorities to 
a that the legislature of a Territory does not possess the power 
to in any manner impose duties on a F ederal officer because it is 
a fundamental fact that an officer can not be charged with the per- 
formance of duties or clothed with powers oe ay, other than the : 

Government by which his office was. created, : got 
_ Inasmuch as the act under which the supervising mining engineer 
_ was appointed. contemplates and sanctions Federal inspections of | 
‘mines and the regulation of mines for the promotion of. safe and | 
sanitary conditions the Secretary of the Interior undoubtedly has” 
_ the power to issue regulations to that end, and may require their en- 
_ forcement by or. through the supervising mining engineer or other 
| representative of the Bureau of Mines.. And in doing so he may. 
_ possibly require the doing of some of the things which come within - 
the prescribed duties of the Territorial mining inspector but the | 
duties thus imposed: on the supervising mining engineer result from 
the Federal, and not from the Territorial statutes. | 
In the issuance of such regulations the Secretary 1s empower ed, 


- controlled and limited by the statute on which the regulations are 


based, and he ‘can’ not legally go beyond the intent and purpose of 


-. those statutes and authorize or require the doing of things not con-— 


| templated by: them.” From this it necessarily follows that the super- 7 
-vising’ mining engineer can not be’ legally required to perform any 


acts in relation: to mines which are required by the Territoral laws 


_ of its mining inspector if such acts do not come within the Federal © 
statutes; and the Secretary certainly can not require him to do any of — 
the. things prescribed as the duties of the Territorial labor commis- — 
sioner. To require the supervising mining engineer to do things not 
contemplated by the Federal statutes would be to violate the statute 

which forbids the expenditure of public moneys in the pppyment of | 
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~ salaries’ or "compensation for the performance of acts 1 not authorized : 
_ by. Congress... = 7 as a Se ee 4 
Ea éonichision Tt Have: the henge: to qirforta you ‘hat 3 in my opinion “ 
| the statutes of Alaska which undertake to impose duties on or em- 
power the supervising mining engineer or any other Federal officer to. 
perform acts of any kind are entirely without. force and effect, and. 
such officers can not properly do the things enjoined by such statutes 
unless they come: within oy ropes of mek duties as fixed aie the Fed- are 

ol statutes. = | ee, 


= Approved te = ee “h ge . s Se ee | 
iE, Cc. eee eee : oe ee oe ots oo 
First Assistant  Soretary. ae an St Lu 622. 
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p+ 7% PACE v. ‘CARSTARPHEN ET AL. 
| St L635 oe 


Decided Apr iL 9, 1924. 


Orr ‘AND Gas ‘Lanns—Pnospaerine Punscri Tita se—SuRFAce. Brews. 


‘ “The only disposition: that may ‘be made‘of the surface pursuant: to section, 29 eee © 


oa fa of the act of February 25, 1920, of lands for which a prospecting permit-or° = 
lease has been. awarded; is: such disposal, under: existing. nonmineral Jand, 
laws, as will, preserve. to the permittee. or lessee free. use of the ‘surface Re 
in any manner necessary to meet the > fullest compliance with the terms of ae 
the: permit. or Tease. . rn ees 22) ee ree a 
Om ‘AND GAs: LANDS—PROSPECTING Premrr—Luass—Sueracn Rrents—Resne- on 
» VATION—IMPROVEMENTS—DAMAGES—W alveR—STATUTHS, ' a . 
“The free use of the. surface: accorded. by. section 29 of the: act. of. February 2 25, neo , 
|. 1920,.to a permittee or lessee, is included in the right.to. prospect for, mine § ° 
“oo. and: remove the mineral deposits reserved. by the act of July 17, 1914, im 
- lands subsequently. entered pursuant ‘to the latter act, and the waiver of © 
23 compensation ‘required. of such entryman is not an.alteration or enlarge-- 
tae ~ ment. of the terms of the act of 1914, inasmuch. as the only. provision in 
|. that act requiring: reimbursement to an entryman for damage.to his crops: 
“and improvements, is that. contained in.section 2 thereof; which. relates to. | 
7 nonmineral- claims antedating the initiation of miner al rights. 7 


Om AND Gas Lanbs—PnosProrine Pusmrr—SuRPACE Hisere—Licenorninmns 
‘Damages—WAIvER.~ | 


. ‘The practice of requiring | ‘an “express. ‘waiver: of claim - to sombenaation” ‘for | 
f “damage to crops and improvements by one who has been. permitted to’ make 2 
= ee: : surface entry pursuant to section 29, of the. act. of Febr uary 25, 1920; is.«. 
“merely: an. administrative: means of : fully OEE, the en tryman. as to the 7 ES 
extent. of his rights under that section. . - - ees 
“on. AND Gas ‘Lanns—Wrrsiprawat—Surrace “Rigus—Surmmmens Hoss ‘3 
>. STEAD. ‘Ewrry—Rerarion. . eee 2 ? e 


. 2 “When a. valid settlement. precedes. a. withdrawal, a eiastnatipa or aoa that Le 
oS ee the Jands” are of mineral character, an entry, predicated. upon such. claim,. ae 
' “afterwards allowed pursuant to the act of July 17, 1914, relates back to 
poo ithe: date of: settlement and the: rights:of the entryman under the. e homestead: a ; 
aS «laws are:to’be determined accordingly. Oe tes ae ee ees 
| 14526°—24—vor 50— 24. | 
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7% On: ‘AND. “Gas ‘LANps—ProsPncrrne. Pernt ADVERSE Cratm—Sermemenr, 


Where a permit has. been applied - for or issued under the leasing act,’ he 


—_—? the land has not: ‘been Wi thdrawn or classified. as valuable for. oil OF » gas 


. deposits, a conflict: between the permittee and a nonmineral entryman who 
settled upon the land prior to the initiation of the permit will be: adjudi- 
cated pursuant to section 12(e) of the oil and gas regulations, and the 
. entryman will be afforded an: Spbortuntty to pikes that the: lands are non-. 
mineral in character. : ar 
DEPARTMENTAL DECISIONS: Crren, DistrvevissEp AND cone Pin ey ble ee 
Case of William R, Brennan (48 L. D., 108), cited and: distinguished case : 
of Alfred O. Lende (49 L. D., 305), cited and applied. | ae 


Finney, First Assistant Secretary: 
| On April 30, 1923, Ezra Lee Pace filed homestead ena pur- | 
-suant to section 2989, Revised Statutes, for lot.5, Sec. 2, lots 5 and 9, 


Sec. 3, T. 7 NR. 86 W.., and lot 10, Sec. 34, T. 8 N., . 86 W., Gi 


| P. M., Giewwood Springs, Colorado, land district. He sienaed. a 


ey . pr éforéace right of entry by virtue of settlement on the land, alleged . 
to have been “made. and. maintained since the fall: of. the year, 1914. - 


| Improvements of the value of $500, including a log house, log. barn, 7 


jog granary, and a fencé around the entire tract, were claimed, in 


addition to the. cultivation. of. 30 acres of the land. | 
- As to earlier claims to. the land, it appears: that these townships ‘ 


-were suspended. for : resurvey on January 30, 1913, and the suspension — 


revoked December 6, 1922, effective upon. the. filing. of plats of resur-_ 


_ vey. Plats of the. ee inealead: were filed in the local office on. Janu- 


ary 30, 1923.. An earlier application. to enter:the land, filed on March. | 


_ 12, 1928, was rejected because the land described was not designated — 


in eoordanee with the resurvey. ~The application filed by Pace on 
April 30, 1923, was an amendment of the earlier filing. 
- On August 2, 1920, W. P. _Carstarphen. and C. CG. Irwin. Gi an - 
application, pursuant. to section 18 of the leasing act of February 25, 
1920 (41 Stat., 487), for a perrnit to pr ospect for oil and gas on lands 
which melded what is shown by the mary ey to be lot 5 See. 2, - | 
TN, BR. 86 W. | re 
Application for a similar pena was filed be William B. Batley. 
on January 28, 1921, for land shown by the biacae to include: lots 
5 and 9, Sec, 3, T.7 N,, R.86 W:: | 
~ On April 14, 1921, Pace filed ‘an application: fee a seni toe the © 
land settled upon by him, claiming a preferenée right to a prospect- 
ing permit pursuant to section 20 ofthe leasing act. The Commis- 
sioner, by decision dated October 27, 1921, held that, as Pace had no 
entry for the land ‘of record, he. was not entitled to a preference 


: 7 | right to a permit, and rejected. his. application i in: its entirety. because | 
of conflict with the prior: applications. by. ‘Hartley and by: Carstar- - 


a phen usd Irwin, Permits were: “issued on ene 28, (1921, and, ; 


/ * 


- ‘September 30, 1922, eee to. fies applicants. No. dence a 
of: compliance with the drilling requirements of these: permits is of 
record, nor have they been granted extension of time pareuene = 
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_ the act: of January 11, 1999 (42 Stat., 356). 


_By decision. dated Sep irer 11, 1998, the Commissioner I held te : 
homestead application by Pace for rejection, unless he should file 
consent to:a reservation of: the oil and gas deposits in the land to the 


_ United States: pursuant ‘to the act of July.17, 1914 (38 Stat. 5.509); 
“and. unless he consented to the-allowance.of said entry subject to 
‘the rights of the prior mineral. claimants to use, so much of the suf- 
face of the land in their permits as may be necessary: in the pros-. 


pecting for, mining and removing of the mineral deposits: without. 


compensation. therefor to. him, im | accordance with. section 29. of thin ‘ 


leasing act, supra. : | | — 
Paes ne appealed from this decisibi claiining tl tint he anguld not. = 


— be: requir ed.to consent to a reservation nsder the act of J uly 1%;1914,-° 

_ supra, until the land-has been withdrawn or. classified as ivalinble: for. ae 

~ oil and gas deposits and he has been afforded the privilege guaranteed. 

in said act: of showing, ata hearing, that the land has 3 no such value. ._ 

~ He: also, denies the author ity ‘of the Department. to hold: his. claim, ce at 
os subordinate to those. of. the -permittees and. require him to. consent. 
to: the uses. prescribed i in accordance with. section: 29 of the leasing ae 


| act, supra: He claims a right to an unrestricted patent. - 


- In the case’ of. ‘William R. Brennan (48 L. D., 108), oe ea : : 7 
; ment. held. that. lands embraced in a prospecting permit, must be _ 
a treated. as valuable for oil and. gas, although not within a designated | 


oil or gas field; and: applications to make homestead entries. filed — 


- subsequent to the permit application’ nmoust be. made with a reserva- 
tion of the oil. and gas deposits under the act. of July-17, 1914, 

| supra, and subject to the permittee’s full right to develop. the: land as 
without hindr ance or liability: to the: entryman. Such also is the © 
provision made in: departmental instructions of October ‘6; 1920. (47. 
L.D.,. 474). This requirement 1s in the exercise of the. discretionary. 


power granted the: Renny in section 29. or the. cas act which 


is— 


-That’ said Secretary, in his: diseretion;’ in sane any lease under this Act, 


“may reserve to:the United’ States the right to lease,: sell, or otherwise: dispose - 


of the surface of. the lands embraced. within such lease under existing law. 
or .laws. hereafter enacted, in so far as said surface is not necessary for use 


| of the lessee. in extracting. and - removing the deposits therein, Se, 


The. only. disposition which may be made. of the surface ot lands - 


. audee lease, or under a prospecting permit which ; gives a tight. toa - 
~ Tease,.j is such disposal, under. existing nonmineral, land laws, as will. Sait gat 
; "preserve to the lessee, or permittee, free use of the surface in nee 7 

a manner Cees to the fullest compliance with his lease or permit, 
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Sich: rights are reserved by the ash of J uly 17, 1914, supra, ‘in the | 
| expressed reservation of the right to prospect fore mine-and remove’ 


the reserved deposits. ‘The waiver of compensation required i is not. . 
an alteration or. enlargement of the terms of -the ‘said’ act, ‘as: the - 


only provisions requiring reimbursement of an entryman for damage 
to his crops and improvements. appear in section 2° of said act, and 
a clearly relate to entrymen’ whose claims antedate’ the initation of a | 
- right to prospect for minerals. and to: preexisting’ mineral entries.’ 
The practice of requiring an. express waiver of claim to comipenss a 
Gon for damage to the’ crops and improvements by ae ‘subsequent, en-- 
e tryman is merely an administrative means of fully informing such 
a entryman of theextent of his rights under said ey if it is allowed oe 
as authorized by section 29 of the leasing act.. oo 
_ There remains the question whether this appellant Aciniteod ts any | 
rights by his:settlement on the land long prior to the filing: of the 
permit applications, which made: his: subsequent entry subject to dif: 
ferent conditions in‘ determining his rights to mineral. deposits: oe 
the land than. it: would have been without such settlement. eee 
Where settlement is made by a qualified: ‘person ‘upon public lands’ " 
which are subject to settlement, the settler acquires a right as against 
other claimants to make an‘entry for said land under the homestead: 
— laws which can only be defeated by the application to make: entry: 
by one who has made an: adverse: settlement: Such. adverse:claim — 
can not become effective until the preference-right period for mak- 
ing entry prescribed by. the ‘public land: laws has expired. » When ~ 
an entry is ‘allowed upon the application of a settler, -all rights. ~ 


s acquired under said entry relate oes to ine, time: of settlement. a 


Alfred O. ‘Lende (49. L. D.; 305). . . eo 
_. By the act: of July 17, 1914, supra, the: Cae was. s eisthor: - 
ized. to require a. mineral: waiver of persons: who should thereafter. 
“locate, select, enter; or purchase: ” under the’ nonmineral: land: laws ‘o 
iat the United States any lands which. are. subsequently. withdr awn,’ 


ek classified or reported as valuable for deposits of oil; gas or:other | 


minerals named in said act. . A right to disprove the’ alleged: mineral | : 


character of the lands in this status is preserved by said act. 


No. provision is made with: respect to settlement claims. . However, a 


io it. seems clear that, once: entry 1s" made by the settler, based. upon.a, 


‘ valid settlement, ve rights: with: respect to a withdrawal. are-the: - 
as same as those of an entryman. | Otherwise the provisions” ‘of the’ 
act of June. 25, 1910. (36 Stat., 847), which. defined’ and. limited the 
; authority of the Government to withdraw lands ‘for classification 
a and other public. purposes, “would. entitle the: settler to “proceed: to... 
a an unr estricted pene, without. t regard for a Sioa! withdrawal. | 


7 ss to. the United States. existed in each case. 


_ The. Department holds, therefore, that. when a ana atlenent wen eet 
| precedes a withdrawal, classification or report that lands are valu-.- 
cable for the minerals specified: in the act of July 17, 1914, supra, — 
and the. settler initiates. a valid entry based upon suck settlement, i. 
the settler is thereafter to be regarded as an entryman as from the _ 

~ date of settlement, and his rights under the homestead laws will be 


_ : determined accordingly. 


“Where, as in this case, permits have aca on for or ee un- 


. der the leasing act; and the lands have not been withdrawn or clas- 


sified as. valuable for. deposits of oil or. gas, the conflict will be ad- 
_ judicated pursuant to section 12(¢) of the leasing regulations, and 
the entryman afforded.an opportunity to prove that the lands are 
| nonmineral i in character, i in accordance with the. e regulations, of March. 
20, 1915 (44 L. D., 82). | 
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‘ That such: was not the intent of the Cones in. ihe act: tot J ae i ses 
— -1914, SUDTAS. appears when itis meoradered that, under the said act 
of; a une 25, 1910, subsisting entries and: valid Ss Pelements occupied ee 
ae the, same, status, and no reason appears why the later act:should, 
or was ‘intended. to, impose greater burdens upon. enttymen’ thon 
/ upon. settlers. The same need:for a reservation of mineral Heposits i 


In @ report. dated February 15, 1994, the Direetor. of the Gooloviat ee 


. Survey classified. the land, pursuant to section 12(c) of the depart- = 
~ -maental. erigapen sea as having’ no DrOePeciye ol and ai sae 2 
‘stating: Ss 7 | 


This jana: is in. . Routt. County, Célorads: about. 8; miles north. of Milner on - 


a the Denver. and Salt. Lake Railroad. It.is in an area which: was examined in. 

an _ the course of a reconnaissance investigation for coal by the Geological Survey 

_. in 1906, and in the course of a rather detailed investigation of oil and gas 
‘possibilities by the Colorado Geological Survey in1919, the results of the latter 
- investigation: being Be ae in: 1920" in Bulletin’ No. 23 of the Colorado ; 

a Geological: Survey. rae. : 

> The. conclusion expressed in my letter. of February 2, is based in part on the | 

report. of the Colorado Geological Survey which shows that the. land. listed is 
— situated. far down’ on the east flank of the Chimney Creek dome near the 

trough: of the parallel southwestward trending syncline which limits that. strue- 


.. ture on, ‘the east and well outside:-the area of closure on that structure, and in — oo 


“part. on the failure of an adequate test of that dome drilled by the Plateau — 
a “OIL: ‘Company in 1921 to disclose the presence of oil or gas in paying quantities. 
. Although showings. of oil and gas were reported. to have been encountered in 

this -well in. the lower ‘part ofthe Mancos shale on the crest of the. dome, the | 

‘underlying Dakota sandstone, which has recently been found to be productive: of _ 
- oil,on.Hamilton dome 45 miles-to.the southwest, was found:to be barren of oil. - 
or. gas and. the field. was abandoned... Inasmuch as the favorable. structural - 

% conditions provided by the ‘dome hare been shown to be incompetent. ‘to. effect — 
. the accumulation. of. oil ¢ or . Belg in | paying ae there appests no geological 





374. -—- DECISIONS RELATING TO THE PUBLIC LANDS. —[von. ~ 


warrant: for asserting that adjacent land unaffected by favorable structure | 
offers reasonable promise of containing valuable deposits of those. minerals. 

. In view of the fact that it has no evidence of drilling Sncteueae - 
by the permittees which would tend to show the existence of deposits 
of oil or gas, the Department must rely upon this report, and holds 
‘that the appellant’s entry may be allowed. without a mineral reserva- 

tion unless within 15 days from notice the permittees furnish 

evidence sufficient to warrant a classification of the land as prospec- 
tively valuable for oil. or gas deposits. In the absence’ of such a 
_ showing and evidence of compliance with the drilling requirements 
_ of the permits or of facts: ‘warranting extensions of oe these pee 
mits will be canceled. nag Fae 7 | 
The Commissioner’s decision is modified: to conform. to the ere 

~~ herein expressed. and. the re returned for the action herein’ . 


, directed. 


- ane aneanameemel 


"CONRAD LAND AND WATER COMPANY. 
Decided April 12, 1924, 


| Rarer Lanp—Coar ‘Lanp—Burpun OF Puoor—Evinexce—Consm ATION—ACT 
OF JANUARY 27, 1922. | | 
An application, based upon a canceled desert land entry for 820 acres, to. 
-. mnake an exchange of entry under the act of January 27, (1922, for public ~ 
. Jand classified as.coal land, must be controlled by the act. of June 22, 1910, 
~ which limits the area ot classified coal land that may be acquired | under | 
the desert land laws to 160 acres with reservation of the coal deposits, 
unless the applicant assumes the ‘burden of Broo apd shows that the land 

is noncoal in character. | : . | 


“ DESERT Lanp—Act OF JANUARY of, 1922, . mae | : 
An exchange of entry under the act of J anuary 27, 1922, for 160. acres, based 


upon a. canceled desert land entry for 320: acres, exhausts the right of the 


entryman to make a further heen under the. provisions of that ae 


‘Finney, First Assistant Secretary: a ees 
7 ; At the Great Falls, Montana, nnd ee on ieee eee 26, 1902, 2. 

“final certificate ied to ge EK, Brownson under his desert: Jand 4 
ene embracing lot 4, SE. + SW. 4, Sec. 30, E. 4 NW. 4, W. 4 NE: 4° 
NE. + SW. 1, and NW. 3 SE. ae 31, T. 30 N., R. 4 W., M. M. 
: (316. 52 acres). ‘The entry and final srtiaonts on, canceled N une 

26, 1908, under proceedings instituted by the General Land Office 


on November 20, 1906. .The land was transferred by entryman and | 


his wife on January 5, 1908, to the Conrad Investment Company, a _ 

Montana corporation, now the Conrad Land and Water Company. i 

On March 22, 1928, said corporation filed in the Cheyenne, Wy- 
oming, land affica j an. application ee ) to change the AG and. 
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| -e transfer the payments made Ghecides to N.4 bs cee OA. ai OB N., R. ” 


80 W., 6th P. M . (820-acres),; under the provisions | of section. 237 O° 
Revised Statutes, as amended by the act of January 27, 1922. (22 ** 2 
 Stat., 359). The Commissioner of the General Land Office has sub- 


. mitted the application to. the Department, pursuant. to paragraph 5 


pcre the eeu lations of March 22, 1922, Circular No. S17 (48° i. D. 7 - og 


595). 


Accor ding to an abstr act: of title furnished by the applicant; the”. eee 


7 a ere recorded: oe 16, 1924, described | the : Ns, z ae 


- SW. 4, instead of the NW }SE. 4 “said Sec. 31. 


The tract applied for as best. ‘classified as coal land. ‘The + ae of a Pi 
: June 22. 1910. (36. Stat., 583), provides that lands which have been ~ 


“withdrawn: or cashed as coal lands or are valuable for such’ de- 


- posits may, if desert in. character, be entered under the desert-land _ : | 
law, provided such entry is made with a view to obtaining title with 


~ >a reservation to the United States of the coal: in such lands and of os 


the right to. prospect for, mine, and remove the same, but no desert- “ 


- land entry under the a of the act shall contain. more than” | 
~~ 160 acres. 


As an application to make desert- land entry for in 320 acres in- 
, solved: would. necessarily be rejected, it follows that the application: 


in question, which is in effect an application to amend a desert-land— | 


~ entry, can not be allowed, although it clearly appears that the appli- 


cant is entitled to the benefits of the act of January 27, 1922, SUpTA. _ 
”. However, the application may be allowed. as to 160 acres of: eke land 


applied for, provided applicant. files an amendment of the applica- 
tion to state that it is made subject to the provisions and reservations _ 
- of the act-of June 22, 1910, supra, and also records a relinquishment 
~asto NW. 4SE. 4, said Sec. 31, and files proof that the same has been 


recorded ; but by availing: itself of the opportunity to. acquire 160 are 
acres of: the land, the applicant will exhaust its right under the act | 


7 of January a, 19%, our Bee on the: desert- land eats of a 


: a Brownson.. tee 
; - Unless. oo within 30 ae from: notice, peoveeds | In ee en 
ance with the foregoing, or applies fora hearing to. disprove the — 


classification of the land applied for, making the showing required 


by paragraph 5 of the regulations of September 8, 1910 OF L. D., a 


~*~ 17 ae the eres will stand rejected: 


peer 


7 Hnarsrans. AND ooo sok, 


. Sn mel 


= ki ~ ae +, - 
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: OREGON AND CALIFORNIA ‘RAILROAD AND C008: BAY WAGON 


ROAD GRANT LANDS—SALE OF TIMBER. 
_ Instructions. 
-- [Cirelar No, 228] ) 


| Deparment OF THE , Lvrerror; : re 
. GENERAL Lanp Orrice, 
"Washington, Dd, ve asain oo a 


‘Lanevirw, PortLann, AND Rosexure, on | | 
Under the provisions of the acts of June 9, 1916 (39. Stat, oa i. 


and. February 26, 1919 (40 ‘Stat., 117 9),. certain lands, formerly : 
within the Omeen & California: Railroad and Coos Bay Wagon Road 
grants, revested in the United States. Section 2 of the act of June 9, 
1916, provides for. the classification of all lands revested thereunder“ 
into. three classes, to wit: First, _power-site. lands; second, timber 


lands; and third, agricultural | lands. Section 4 of mid act reads in 


| part as follows: 


“The timber on lands of class — two shall be. sold: for cash py. the’ Secretary of 


he: Interior, in: cooperation with the Secretary of. Agriculture, or. ‘otherwise, 

-.. 7 to citizens of the United States, associations - of such citizens, and corpora- 
tions or ganized under. the laws of the United States, or any. State, Territory, or 
‘District’ thereof, at such. times, in’ “such quantities, and under: such plan of — 
‘public - competitive bidding as in ‘the judgment of the Secretary of the © 


Interior may produce the best. results : Provided, ‘That ‘said Secretary Shall 


have the right: to reject: any bid where he has reason to believe: that the | 
price offered is inadequate;.and may reoffer the timber until a satisfactory bid 


is received : Pr ovided fur ther, That : upon: application. of a qualified purchaser » ; 


. that any legal subdivision shall be separately offered. for sale such subdivision 
: shall be separately offered before being included in any offer. of: a larger unit, 
if such’ application. be filed within ninety days prior to such offer: And 
Provided: further, That: said’ timber shall be sold as. ays as reasonable 

4 “Pr ices. can be secured therefor in a normal. market, : 2 


. The Secretary of the Interior shall as soon as the y ardnane: price 3 is. s fully a 
paid by any person | purchasing under the provisions of this. section issue © | 


“to. such purchaser a ‘patent conveying the timber and expressly, reserving the 
land to the-United States. ‘The timber thus purchased may be cut and re- — 


moved . by: the purchaser, his heirs or. assigns, within such ‘period: aS maybe 
fixed by the. Secretary. of the Interior, which period shall be. designated in. 


‘the patent ; all rights under said. patent. shall, cease and. terminate at the 


expiration of said period: Provided,. That in the event the timber is removed 


prior to the expiration of said period the Secretary of the Interior shall make = 
due announcement thereof, whereupon all rights. under the patent shall cease. 


No timber shall be removed until the issuance of patent ther efor, All timber 


| sold under this act shall be subject to. the taxing power of the States apart _ 
_.. from the land as soon as patents are issued as. provided for herein. 


Section 3 of the act of February 26, 1919, provides that all iat | 
revested thereunder shall be classified and disposed of 3 in the tanner | 
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provided by ae act. of ne 9; .1916, as ine Ener a de : os 
position of the. Oregon & Ciliome Railroad erant lands.. The act 


of June 4, 1920 (41 Stat., 758), authorizes the sale of timber on 
_power-site lands. ‘Pursuant to. the provisions. contained in said acts, 
the following instructions are issued ‘to. govern timber sales amie: : 


hereafter OD. lands revested under. the acts ‘of June 9, 1916, and. Feb- 2 7 Gos 


_Tuary 26, 1919: _ 
aL "Prospective purchasers of inner on Oregon & California Rail: 


road. or Coos Bay Wagon. Road grants: should file application. to oo: 


purchase with the Assistant Supervisor, of - Surveys,. 611. Post. Office 
Building, Portland, Oregon, who will forward them to the Com-. 


missioner. of the General Land Office, Washington, D. C., with his 
‘recommendations. Application blanks and information. with Yeo 
spect. to the quality: and. quantity of timber.on’ any given. tract, and 
the: appraised. price, maybe obtained. from the assistant es visor or OF eo. 


surveys on request. 


9. Timber.sales will be authorized in. oe Goncal Land. Office ie . “ ae 


one letter addressed to the Secretary of-the Interior, in which. al} 


the. facts appertaining to the proposed sale will be stated, accom- ie 
panied. by another letter, for the approval of the Department, det. 
dressed to the register and receiver of the local land.-office where 
“the sale j is to be held, giving the names of the applicants and such | a 
other. facts as may be deemed .appropriate, together with atithoriza-_ _& 
tions to the newspapers for. the publication of the notice prepared .__ 
and. submitted therewith for that purpose. Publication will. then 


be. made for 30 days. consecutively, if daily papers are designated, OL. 


- five times consecutively, if weekly papers. are designated, in'at least 
three. “newspapers. of general circulation in the ‘State: of: Oregon, 
‘one of which shall be in the county wherein the-land is situated, 
of the. notice announcing the intention to offer at. public sale, on - : 


day and. at an hour specified, at. the district: land.-office where the _ 


_land -is located, the timber described in‘ the’ notice furnished: Tor: a 
~ publication; the -cruiser’s estimate of the timber on.each .40-acre. - 
tract, appraised value thereof, and. the terms of cl hee form a part Se 


of such notice. 


3. The. sale. will ee ce ee aactior or: eae ap the, ae 7 . 
“land. office of the district. within which. the | land. 1S. situsted, and: BM ars 


conducted: by the register of such office. . 
4, The right of purchase: at such sale: will be lisnited, in: es - 
cance. with the acts, to citizens of the United States, associations of 


_ such. citizens, and. corporations organized under . the; laws, of the = : < oe 
United States, or-any State, Territory, or District thereof.. Native- oie 
born citizens should. file. an: affidavit to that effect. with. the register Sg 






iN 
\ 


when. making: the, first purchase, and, naturalized, citizens: and. cor: oe 
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porations will be eeaateed: to’ fornish’ Re the original cottiheltes: 
or duly certified‘ or attested copies: Oe the certificates oe natur raliza 
8 tion or incorporation; respectively. — me | | 
5. The register, before offering any portion’ oe the ber nave 


eg 2 tised, shall advise all intending purchasers that the patent for the 
a igeber purchased will contain a clause fixing the period” within which | 
said timber must: be cut and removed by the purchaser, his heirs 


or assigns, at ten years; and that no: timber shall be removed until 
~ the issuance ofa patent: ‘therefor. He should also, before the sale, 


: 7 oe inquire whether: any person. ‘pr esent: desires the timber: on any legal 
- subdivision advertised’ to be separatély offered, before its inclusion 


many offer of a larger unit, and if such Fequedt | is: made, = pan 


=a thus designated may be so offered: - 


6. No timber shall: be sold for less than. the ‘idl price; mG 


a aa bid may be rejected by the Secretary of the Anterior, if at is 
by him deemed inadequate. _ 


7. The timber’ shall ‘be sold to. the highest bidder, ihe to. the’ 
approval of the Secretary of the Interior, and the entire purchase | 
price bid paid on.the date of sale to the receiver in cash, currency, 


or certified checks, when drawn in the manner authorized, who will 


‘issue his receipt therefor’ and hold the-same as other c‘ unearned — 
es moneys,” until notified of the approval of the sale, when it shall; 


be applied to the credit of the “Oregon and California Land Grant 
7 oe » if for timber sold on Onsen & California Railroad land, 


. ‘mit: to the General Land Office, by special letter, the cash certificate | 


- sold: (2)-the names of the purchasers; and (8) the amounts received , 


) “The Coos Bay Wagon Road Grant. Fund,” if’ for timber sold 
on the Coos: Bay Wagon Road grant. After issuance of the receipt 
the register will issue a cash certificate for the timber sold. Such 
aeartifients should give the name and prefer ably the address: of the 
purchaser, proper description of the land including the area. involved — 
‘according to the plat: of survey, serial and receipt’ number: s, amount , 
of. purchase. money, and. commissions paid, the act. under which the - 
land revested, and also, in case the land is embraced in’ a Doe 
site withdrawal, the act of' June 4, 1920. (41 Stat.,-758)._ co 
8, Persons who purchase. timber ‘at: such’:sale shall‘ be reajiited to 
: oh) in addition to the purchase price, a commission of one-fifth of 1 
--per-centum thereof to be placed: to the credit: of the pune to > which | 
the purchase money is credited.» Pet 
9. On the termination of the sie the eye will for thwith trans 









described i in section 7 hereof, anda report + in duplicate of'the proceed: | 
ings under the sale, showing (1) the: land-on which the timber’-was | 


. therefor; together with such other details as‘may seem properly ap- 
: ‘propriate: thereto. As soon as the sale. has. been oe by ba 
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aan the a al: Tana Office will advise you ‘of that fact, 7 
; and the patent will then be issued and transmitted in the usual way. | 


10. The receiver of public moneys will, in addition. to his regular ae" 


- abstracts, render monthly, for each county, in.case of timber sales 
therein, a separate. abstract, . in duplicate, ‘Form 4-108,- reporting : 


“thereon: the date of the application of the money, the’ receipt: and | 


_ serial numbers, the name of the purchaser, together with ‘a descrip- 


_ tion. of the. land: involved, and the amount of purchase money, using ue 


~ more: than one line, anen necessary, for each item: Commissions | 


should be. shown on i abstract on a separate line. Notation: show- 


ing the county in which the land is situated should: also be made Rates 7 


~ the receipt and papers per taining to the: sale. © 


, 26, 1919 a L. D. ee a superseded hereby. 


11. The laws-of the State of Oregon, particularly the provisions _ 


ot section 8962 of the. Oregon Code, with respect: to the burning of 
slashing, are. applicable to the oun ane of all timber Pune under | 
these regulations. 

12. Circulars of Septainbar 18, 1917 (46 i: D. 441), and September 


Wuaram ae 


ne ommissioner, 
eee | 


EK. C. Finney, 
First Assistant Seoretany. 





DORSEY i ROUSE.. 
Decided: Apri 1h, 1924. 


RepayaenT—RmciaMaTion ‘Bowmereap— Waren: Rront—Apericarion—Ory, AND 


- GAS. ‘Lanps—Norice—SurFacz RIGHTS—-WITHDRAWAL. | . i | 
An applicant who has been granted a water right in connection. with : a rec- - 


8 lamation’ homestead. application for land within a ‘petroleum reserve is. 

7 entitled, upon withdrawal of the application rather than accept a surface ss 

~ patent, to repayment. of. the. water charges, where he had no knowledge of . 
the petroleum. withdrawal and the. -publie notice pursuant. to which. he made a 


: payment. failed to. state that any of the Jand. was within a. reserve. ss 


“DEPARTMENTAL DECISION Crrzp AND ‘APPLIED. 


Case of ‘Thomas A. Sheppard. (46 iv D., 251), cited and applied. 


! ‘Fovney, First Assistant Seorétary : 


On July 19, 1921, the Department issued | a pitts notiée eae : 

: “that, upon. ‘proper. water-right : application being made therefor, 
water would be. furnished under the Shoshone irrigation project, in 

the irrigation. season. of 1922, and thereafter,.for the irrigable areas. 
shown ¢ on the farm unit ‘plats, of T..58.N.,.R. 97: Ww. 6th P. M., ‘and aS 


| 380 — ss ‘DECISIONS: ‘RELATING TO THE PUBLIC LANDS. oe NOE, 


other townships which plats were | approved on. ‘the date of said 


ae notice. 


‘Pursuant to. ae Sane ance “Dorsey ie Rouse; on ‘Septernbait 1 16, 


199, filed in the office of the project manager a water-right applica- | 


tion. ioe the irrigable area in lot. 2 (mown as farm:unit “D”), Sec. 


80, said. township, and at the same time deposited $177.65, being the 
initial payment. on the water-right charges. The project: manager, 


on September 22, 1921, issued the certificate: provided for bythe | 


| : public notice, which Rouse filed in the Lander, Wyoming, land office | 
_ with his application to make homestead. entry for said farm unit. 


The tract being’ within the limits of a petroleum reserve “eredted ) 
iy Executive order of December 6, 1915, the local officers rejected | 
the homestead application because not: made subject. to the pr ovl- , 
‘sions and reservations of the act of July 17,1914 (88 Stat., 509), | 
.as to oil and gas, and applicant was.advised of: his right: to. eonsent 
to the amendment of his application. He took x no. action, one his 


-~ 


| application. to make entry was finally: rejected,» 


_. provisions and reservations of the act of July. VM, 14, ny ib as 


Rouse thereafter applied to the project. manager of the Shashions 
ae? irrigation project for the return of the $177.65 deposited when he 
filed. the . water-right application. “The project manager advised | | 
~ Rouse under date of January 27,1922, that the money could not 
be returned. The Commissioner of Reclamation; acting on an infor- : 
mal appeal, has submitted the matter to the Department. 
- The regulations under which Rouse’s application for water right’ 
was filed were embodied in the public notice of July 19, 1921, which 
failed to state that any of the land was in a petroleum. reserve or | 


that homestead entries for the land. must. be made subject. to ae 7 


= to oil and gas. 


‘The paragr aph (6) « of the ee notive’ ee ae Poa: man- 
a ager referred to in denying the application. for Eero Bromide, 


~ = in part, as follows: 


No part: of a payment made: will: be petted: ‘to a ‘siuccesstul applicant in 


= any case if he is a qualified homestead entryman. | 


~ Paragraph 7 of the public notice. provides: 


4 Failure of applicant to obtain. land applied, for. —where : any ; applicant fails to ; 
~ obtain: public land applied for by him, he. will ‘be permitted: to’ elect whether 


ce. he will amend his application to embrace. other land. not affected | by pending 


applications and. otherwise subject thereto when such ‘amended application. is 
“presented, or. ‘withdraw ‘his- original “application ‘without prejudice. ‘In the | 


oe event: ‘of such withdrawal the water- right ‘charges’ deposited will’ ‘be returned : 
. by the. project. manager: upon. ‘surrender, of: the receipt. therefor. 


Rouse alleges. that he. was not: ‘advised in any way tliat: ‘the ne tra 
7 ihe eEp ete for was: 3 withdrawn 3 as valuable for oil and. gas. ° a 


oe lesser’ way He ee aetrety than he. ‘undertook ° to i secon es 





2 
. 

fe 
' 
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and the relinquishment. of the entry; is not ‘a voluntary abandon-. i: 


ment, and: the: purchase. money he may be recovered under the 


“pepayment: laws. See Thomas «A ope (46 I: D., Paes and - 
ae there citéde, : 


Rouse was nota “ successful applicant ”. within the 3 ineaning ‘of. : = 
- parag oraph’ 6 of: the: public: notice heretofore quoted, He failed to. ee, 
obtain: the land applied: for; ‘hence the matter is governed by ce oD 


: quoted paragraph 7 of the public notice.” 


_ >The ruling of the project : manager: is “reversed, and the Cine. - 
; oo of. Reclamation. will prepare the es for certification. — a 





oe | ARTHUR : SAVARD. 


~ Opinion, April th, 1984. 


oe Sunviy—Dae—Lann’ Depantaent—J URISDICTION, 
The. Land Department, after it’ has disposed ‘of the adjacent: pargeved lanas, - 
+, has no jurisdiction. to.survey;: as: -omitted areas, Small tracts Of. lands: out-. 
we sige the meander. line. of the: original surveys about the margins of lakes 
“and streams, which: were. narrow strips or shifting sand. ‘bars,. towheads, 
“or other unsubstantial areas, conzidered of little value: at. the” ‘time of. 


ee survey. 


Courr’ Ducisro. CITED AND APPLIED. 


Case of United States v. ‘Lane et al. (260 U. Oey 662), cited and applied. . 


| First Assistant Seoretary Finney to H on. Robert B. A owell, nied no ao 


"States Senate: - 


OE refer. to your recent personal en when you left me a Actor! ae ee 
inclogures, received. by you: from Mr. Arthur. Savard, of Omaha, Nae, 
Nebraska, relative to his application for the survey of an alleged 
~unsurveyed. island in the North Platte River and alleged land between ee 


_ the. meander and shore lines of the river. 


| Among’ the. papers” forwarded by Mr. Savard i is a. Garbo, copy. FOE. = eet 

the recommendation of. the Commissioner of the General Land Office ; _ 
in the matter, dated March. 30, 1923, which was approved by. the _ 

Department. on . awe ee eee 
Since the latter ‘date, the Department, by. ocsion of ree: 17 rete 
1998, ‘denied a petition. for the exercise of. supervisory authority. eo 
filed. on behalf of Mr. Savard, and by. decision of cae 19, ee 
_ 1928, denied a: petition for reconsideration. Noa ene 


te te 


“For your convenience, I will briefly review the. record: 


es “Mr. Savard contends that there is a strip of unsurveyed me a ve . : 
mo slong 8 the left bank of the North Platte River i in Secs. 18, 14, and: 1, ee “ a — 
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~ 7 17 N, R. 45 W., ‘6th P. M. together with « a group of f unsurveyed 7 
= islands i in front. ‘thereo?.. | a 
: ‘Said township. was. ae by | a deputy. surveyor: in: ‘Adigrist i 
187 5. According to the field notes,.the distances across the. river - 
were ascertained by chaining. » ‘It must therefore be:concluded that — 
the survey was not made during high water. No islands,. either 
| surveyed or unsurveyed, were. ‘reported: within the township, and 
but for. the statement that “the bottom: along: the river from 20.to 
: «80 chains wide.is level,” the conditions adjacent: to the. meander ot 
-° are without description in the field notes. ie . 
- After Mr. Savard’s application for survey was filed, a field fae. : 


| ; gation was made by an engineer.connected with our. surveying. service. a 
_. The engineer reported that the original meander line as run by the — 


deputy surveyor is in fair agreement with the left bank of the river 
“with one notable exception, namely, on the. line between Secs. 14 and | 
_ 15, where the point for the original meander corner was found to be | 


about 7.20 chains north. of the bank of a. small channel fre om 40 to. 


close. agreement with the actual bank of the river. 


Tam of opinion that a new field investigation would not develop 7 
‘ any material facts not alr eady known and. contained in the record. 

- While a new investigation might show.a slight. error in the figures | 
| reported by the engineer referred. to. above, the same question would - 
be presented for determination, viz: Is the discrepancy the result of. 

gross: error or fraud such as would warrant the. United States: in 


asserting a claim to the land? 


_ 50 links wide and 6 inches deep, and about: 19 chains north of the 
left bank ofthe main channel ofthe river... The area: between the 
~ small and ‘main channels was reported to be made. up of a group of 
| islands that ‘exist as such only’ during high water. At other times 
they are attached to and form a. part of the. mainland through the | 
dr ying up of the small channel. The. examining engineer expressed — 
the opinion that the deputy surveyor’s meanders were in: Bete : 


In the decision of August 47, 1998, “hertstors referred to, the 


, Department stated that’ examination of the numerous Supreme Court. 
decisions In cases involving the’ question | of the jurisdiction of this — 
Department to survey as omitted areas lands left outside the meander : 
line of the original surveys about the thargin of lakes and streams - 
will disclose variations in conclusions, reached, dependent. upon ‘the 
ar facts ‘peculiar in each case,” ‘and. that if any definite or clear rule 


e ean be formulated in respect to such. cases it is that where the omitted 7 


ar eas: are comparatively large and substantial, SO as to indicate gross 


error or fraud in the original survey, then this Department is justi- 


. fied. in taking: cognizance of the omitted areas as unsurveyed Jand; | 
3 but if, on the oe the. areas are small, or. were narrow strips, : 
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or: shifting sandbats,: towheads, or. eee Geabeeanuale areas, con= 


sidered of little or.no value at the time of the original survey; then = aah = 


this. Department. has no. right. to, assume jurisdiction aiter. ee : 
of the adjacent surveyed. areas. | pe 
In the area, under consideration, the Department 1s “confronted . 
on ‘the one hand by. Mr. Savard’s application for survey, in which ae) 
he insists that the. omitted - area, is sufficient to. justify survey, and. 
on the other hand by. the. objections of the riparian owners on the. 
ground that the omitted area, 1s too small to warrant its recognition 
as public. land. 
| Jn a recent deciion by the Supreme Court of the United States 
(United States ‘y. Lane, ef al:, 260 U. S., 662), it was held that the 
Department was not. warranted in taking. cognizance, for purposes 
of survey. and disposal,” of. an omitted area about the margin of a — 


. lake where the area. formed, 2. compact: body. of 97. 44 acres and was, | = 


~ about 4.000 feet i in length: with. a width.at its widest, point of 1,200 _ 


feet. Guiidéd by the decision. cited; rendered. Je anuary 22, 1928, ‘the. 25 


| Department. 1S. constrained. to adhere to its. former. Aecioais on 1 Mr. ce 
as Savard’s application, and to treat the matter as finally closed... 


“CARLIN 1 v. ‘CASSRIET. 


"Decided Apri 21, Beh 


On AND “Gas. “Lamps—-PRoarEcriive, Punurt—Imase—Suerace. ‘Rianrs—Seom ent 
TARY, OF. THE “InTer1or—SuPERVvISoRY AUTHORITY. 


‘The authority ‘conferred upon the Secretary of ‘the Interior i section 29 of - . 
‘the act of February 25, 1920, to permit the allowance of. ‘surface entries 
- of. lands: included ‘in ‘Brospecting eee and leases is S discretionary with ae 


7 that officer. a a. . ; = ao 
oe On “AND. Gas Lanps—Prosrzcring Pancri—Lease—Sunrace Rrosrs—Srook- | 
Raising’ HoMEstTmaD. .... : | ; neds : : 

“Section 29: of : ‘the act of. February. 25, 1920, erates that sale steh. Surface: . 


as is not necessary for the use of a permittee or lessee may. be. disposed. 7 


of, and, where a stock-raising homestead entry has been.allowed pursuant. 
“to that. section, the right vested in the permittee. or lessee to uSe SO. much 


“of the surface ‘as : may “be: necessary 'to eonduct operations under the 
- permit or: lease: is: paramount: to: the ‘tight of the peetcacinl to use’ sree 
_, Surface. Sigh ates Rint Se 9. NR ee 


On. AND. GAS. LAins--Prospncrana! ‘PERMITS SURFACE: - Rigs —Stoox-Rassing 
_Hommsteap—ImPRoveMENTs—Damacns.. 


‘Section 29. of the: act. of, February. 25, 1920, modifies. that. portion of. section: 9 9. 


a “Ob ‘the stock-raising homestead act. which requires. compensation for dam- = 
‘age ‘to the CLOps | and’ improvements | ‘of. ‘the ‘entryman resultant from: ‘the ee 
prospecting for’ the: Teserved ‘ “mineral deposits, as to oe hhome-* wat 


stead entries allowed pursuant to! “the former’ section, 
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“Fuwany; First Assistant: Seoretary? a a a ai 
This” is an appeal by J ames J. Carlin from the ae of the 


Commissioner of the General Land Office dated December 14, 1923, _ 


| which sustained the protest of Henry H. Cassriel. against the. allow. 


Hed ance of his application, filed. on May 11, 1923, to make entry, under 


the stock- -raising homestead act of December. 29, 1916 (39 Stat., 862), 
for Sec. 8, T. 19 S., R. 15 E., Mz. D:, M., Visalia, California, land» 
_ district, and: held that the entire: surface of said lands was necessary 
for the present and proposed pr ospecting: operations of. the prot- 
estant, under his, permit issued to him,. pursuant. to section 13 of 
the leasing act of Rebruary. 25, 1920 (41 Stat., 487), on November 
92,1991. ~ 

“The: principal ‘ground fot protest: aduanced: by. the ene is 
that ‘the drilling and development. work intended to be carried on. | 
upon See. 8 will require full use of all the. water available thereon — 
and in the: immediate ‘yicinity. It ‘is shown. that his assignee, the 


Progressive. Oil Company, . which is doing the drilling upon this | ; 
permit, encountered a substantial flow. of oil in a shallow sand in a 


‘well drilled in May, 1928, on Sec. 20, T. 19 S., R. 15 E., also covered | ’ 
by this permit, and has been granted: an ener of time until © 
November 22, 1924, within. which, to complete. said well to a depth fo 


| of at least 2,000 feet. 


+ gang appellant clainis that bis application: should 66 ieted be- . 
- ‘cause, in March, 1923, he initiated a contest against the. stock-rais- : 
ing entry of J shunie: Valencia, made on March 24, 1917, for the land — 


: 7 - involved, and, after securing the contestee’s relinquishment, which he ¥, 
‘filed with his application, proceeded, without complaint from the per- | 


es mittee, to. construct a dwelling, sheep barn.and corral, constructed a — 
| pipe line for water from a source off this land, and hauled. posts and | 
wire for the fencing of said- land,. under the belief that-the allowance 
of his entry would be a mere matter of course. He disclaims all in-. 
tention ofusing the waters which flow: from springs and wells on the 
Jand, for’ the Teason that, said waters are mineralized and are not 
potable: : 
- Tt does. not. appear ‘that, in. eae ae ny ‘this appellate 
paid the ‘cancellation fee required. of successful contestants; and: he. 
would not, therefore, be entitled to any priorities as a contestant, : 
— Assuming’ -tlint he had’ such’ status, his: application to’enter the land. — 
_ covered by the subsisting permit could only be allowed in the discre- | 


tion of thie Secretary, pursuant ‘to section. 29 of the ‘Teasing act, and - 


= with’ full rights | with ‘respect. to. the | use. of the surface of the land a 
3, reserved. to the United. States and. its licensees. and Permittees se 
| Section 29 of the leasing act : provides : as follows: shies 
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| That said Secretary, in his discretion, in making any lease. under this. At; ae 
oo may. reserve. to. the United States the right to lease, sell, or otherwise: dispose ps ae 
~~ of the surface of the lands embraced within such lease under existing law or > 
- laws hereafter enacted, in so far as said surface is not necessary for use of ieee 
me the lessee. in extracting: and -removing the deposits therein: * Jel ee 


Section 11 of the permit issued to Henry. H, Cassriel reserves a . — 


: 7 Hight to allow surface entries in the following words: en 


The granting of this. permit shall not preclude the allowance of entry, ne. ee 
ots tion, or ‘selection. of any of the lands included therein, where such entry, selec- 3 : | 
me tion, | or location. is aade with. a Teservation of the mineral Aeposits, to. the. ae, 


as United’ States, 


- The: stock-raising iomestoad act ‘of Decanter 29, 1916, supra, ex- Sa 
So pressly reserves to the United States. the mineral deposits In lands a ae 
- ‘designated ‘thereunder, and further reserves, in respect . thereto, a Pine Bs 
us right 1 in the United States or its lessees or licensees to. prospect: for, re 2 
_mine, and remove the reserved deposits... The. provsion of the statute, aoe 


| on. this point j is as follows: 


aa . Suc. 9. That: all entries made and Gutalite issued inde tlie; provisions 5 of: this iia - aa 
act shall be subject to and contain a reservation to the United States of. all _ 

= the coal. and other minerals in the lands so entered and. patented, together with: a 
the. right ‘to ‘prospect: for, mine, and remove the same, The coal.and other © cee 
_ mineral deposits in such lands shall be subject to disposal by the United States oye eae 
i... in. accordance. with the provisions of the coal. and: mineral land. laws’ ‘in ‘force. Ping 8 
at. the time of such ‘disposal. Any: person qualified to: locate. and enter the coal 2 
or other’ mineral deposits, or having the right to: mine and. remove the same we 
: under. the laws: of the United States,. shall have: the. right at. all . times to enter ee 
upon. the lands entered or patented, as provided by this Act, for the purpose Of 2-2, 
a prospecting for’ coal. or other mineral: therein, ‘provided he shall . not ‘injure, ~ - a 
ax damage, or. destroy the. permanent improvements: of the entryman or patentee, a a a 
and, shall be. liable: to and shall compensate the entryman® or Bateatce for. all o oe 


a damages to the crops. on such lands by reason of such prospecting. © 


From the foregoing - provisions, the following facts. are. cleans Sea 
| ¥ First, the Government: has reserved the right to dispose of the surface oe . = 
of ‘the lands under permit, in so far as they are not necessary to the es 
. permittee in carrying out the terms: of his permit. : Second, that the 
= stock-raising homestead act is “an existing law” ‘authorizing surface a 
entries,” within the meaning of section 29 of the leasing act;;and = 
- entries, if allowed: thereunder, reserve, by. the expressed provision ie 
of said act, the right. of the permittee to use so much of the surface 
ag is reasonably necessary in prospecting fors mining, and removing — . - 
the reserved deposits. . As section 29 of the leasing act provides that. ° . 
‘only such surface as is not necessary for the use of a lessee (or. ie Be 
permittee) may ‘be disposed of, it is clear that’ the provision of the. 
_ stock-raising: homestead act’ requiring compensation: for damage'to 
se errs and improvements is inconsistent. with the right folready vested; ee 


74526? —24—vor 50 a8 
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ie a the permittee to: use so Ss avuele of: ‘the: eee ag is necessary, 7 nd S 
red that: said act is to ‘that. extent’ ‘modified by: the leasing act. oS _Third, ae 
“os that the. allowance of. this surface entry.’ is. ‘digoretionary: with the ae 
a Department, | | 


‘Upon the evidence eee it, the Departed finds. that this a a : 


— lant: was not warranted in assuming that his entry ‘would be. allowed 

: - and made his. expenditures at his. own ‘risk. ‘There remains: only a 

- determination whether, in the exercise of the discretion vested in ‘it; 
ae the® Department should allow this entry. ~The permittee, who, it. 
ae appears, allowed. the appellant to go. into possession » of the. land . 
without. protest, has claimed that the. allowance of this entry. will - 
os endanger the water. supply contemplated as. necessary to operations ie 
eee. upon the land, and suggests, but does not show that the allowance of. 
<a stock-raising homestead’ entry to this appellant would result, Te 
ee Ser controversies, - This" appellant has secured a source of ae 
water ftom outside the land; cand, in view of his. expenditures, which, - 
although improvidently _ made, were suffered’ to be made without ~ 
prompt. protest by the: permittee, the Department i is of the opinion. — ; 
that his entry may be allowed. It takes occasion to. point out at — 
2 this time, however, that, ‘under: the law, the rights ‘of the permittee — 
are paramount as to the water originating on the land and the sur- _ 
face thereof, and that. appellant’s entry will be canceled for any-in- 
bo ee _fringement thereof. or any hindrance of the permittee in ‘the ge 
ag! cable use of the land in connection with his operations. _ | 


~The Commissioner’ s decision i is, therefore, modified to one oe - 


: . cone pellant to elect, within 30. days from notice, to. make his entry. subject 
“to the: foregoing conditions, failing i in . ehich his eeepeatinn 6 to enue Pt 
aa will be en — : ee ee oa oi 


: Pa OS, gy OS 
—vnne ” 


"RAVEN Om AND REFININ 6 COMPANY 
| Decided Aprit 22, 1924, 


eee On: AND Gas Lanps—Puosrromne PERMIT—LEASE. 


The action of the Land: ‘Department in- gianting an’ oil. ana gas ‘prospect = 


a ing permit: under ‘section 13 of ‘the- act’ of: ‘February, 25, 1920; is,. in’ effect, . oe 


| “2a. adjudication, that the land: is: of a status and ‘character » subject. to 


bee oe prospecting thereunder, and it can not thereafter. deny a lease under Section * : 


: 14 of that act to the permittee’ where be has in good faith. proceeded, in | 
Teliance on the permit; to. discovery. and a peoauction. of oil and Bas. “ a 


x “ > Brewer, First Assistant Secretary: 


. January os 1994, the: Raven. Oil. an 1 Refining Geese, a cee 


ae ae filed ‘application 019912. for-an oil and: gas lease under the . = 
eA ~ provisions. of section 14. of. the- act: of: February: 25, 1920. (41- Stat... 
487); covering W. 4 ‘EL 4 Sec. 30, and W. 4 NE. 4, Sec. 31,:T: 2 Ni. 
a. os 102, W., (Sth P, oie » Glenwood | Springs, jand district, Colorado, a 
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"kin anid a aiilibation. ¢ on: he coe of oil within: the lite ae Se 
the above-described area, as the result of drilling operations per- 
- formed in the fulfillment of the requirements ofasection 18 oiland. 
gas. prospecting permit granted the Pomp aDy: on April 18, 1922, on ‘ ~ a 


- application. filed. September. bee 1920. 


a 


a 


se 


‘REOORDS_MORATION OF CANCELLATION oF om AND Gas 8 PER ce 
“MITs. aes 


betas OO a 


By. letter of April 9, 1924, the: Corntitissioner’ eunie a ae ee 
: application, without. recommendation, for. departmental considera: et 
_ tion, reciting matters called to his. attention in. a report. dated Feb- see 
- ruary. 27, 1924, by the Director of. the. Bureau, of ‘Mines, in, view of oo ie i 
which matters the Director recommends. that the application . be rey 
| jected: ‘on the ground that. the Jand involved i is not. ‘subject to @, Secs <r 
‘Hon. 14. Jease.. oe ees, 
The action of the. Departament in. fee Gis. permit ol Sey es 
the recommendation. of the United. States Geological. Survey, cone 22 
stituted, in effect, an: adjudication, that the land in. question was of os” 
a status and character subject to permit. under section 1 ofthe act 
and to lease. under section 14. The company has, in apparent.good =. - 
faith, proceeded,.in reliance on the permit, to: develop: oil:on/the 5-2 
-land;: expending substantial sums. in the drilling of four wells. to. hte 
depths. ranging from 577 to..600.:feet, three of which produced. a. 
total: yield of 57 barrels of oil a day, the fourth being nonproductive. oe 
In view of all the cireumstances of the case the Department: | a eae eee 
. eee that: it would be clearly. inequitable. to deny the company a=” 
‘section 14. lease of the land which it now seeks. Indeed the: De- 8 
partment: does not believe it has the. legal right to - -deny. a lease, 
under the circumstances disclosed. Inthe absence of further ob- 
jection, therefore, such a lease will be. granted the. applicant, and, ek ste 
| ‘pursuant to the company’s designation, the same will provide fora =. 
| 5B per. cent royalty. in. amount. or value of the ‘oil produced from.) 8 
the W. 4 SE. 4, Sec. 30, and’ W. aNE. 4, Sec. 31, with: a = ee a 


royalty. effective a as: to the Wt z NE. 4 See. 80. 


- Lwsreocri0Ns. : ee 
-(Cirelar No. 920.) 


| Derawrunyt | OF THE. aa Be ae 
ms - Gunerat. Lanp- One wy: 
ee ee | Washington, D. Oy 7 Apne #8, 19h. 
‘Reaisruns 2 AND > Roc ae 
~ Unirep States Lanp Orrions: a Cee yee 
Owings to: the many. complaints of the Gheration oft the Sansone rule 
as 5 to fhe. noting: 0 ce the cancellation of the oul: and gas permits on” 


088 = a 7 DECISIONS | RELATING TO: THE “PUBLIC LANDS. i “fron: - 


— “the: tract bodkes of your « ffiegs 4 in order’ ‘that dee épplizations 1 may~ 


be“ received, for the same-land’ and in the interest of good admin- 
7 ‘istration. and equal rights to all the bores administrative rule i : 


adopted :» 


ie Hereafter the nagelinnce of an ‘Gil ‘and gas permit will’ be. “aale 
effective on a certain date’ (probably 20 days from the date of the. 
letter of this office taking such action) -~when the cancellation’ ‘will | 


° f by a ‘drawing held. publicly ‘by you at 2p. ‘m: on the same. day. 


a he be noted: ‘on the tract books ‘of the ‘local land office at 10: o’clock — 
oo. ae TO - Applications’ for the land may be filed personally or by. mail. 
~ between’ the hours of 9 a. m.,-and 10a. ‘m, of the day cancellation. | 
becomes - effective, and all applications sO. filed ‘will be treated as - 
having been filed at 10 a. m., and in case of conflict will be’ disposed _ 


: 


‘Letters of this office’ canceling the oil and: gas ‘permits will name 


= ae the date when cancellation becomes. effective and ‘will state the hour: 
ee, 168 when eats may tae ed as: “indicated in: the: preceding 
ee ~ paragraph." a eo 


A carbon. copy Of aa letter should: finmiédintely ' upon. a receipt: 
: os posted in your office as notice to the public. The: drawing should 
be conducted in-such a manner that no valid criticism « can’ or ey, 


~, be made as to its fairness. 
Circular No. 915, dated “Fehruary fe 1994 “(60 L. D., , 208), is. 


- "accordingly modified : as s to oil and Bes a permits. 


Winns ‘Sea, eee 


Nae _ Commissioner. 
appends es i ee 
Le a GC Fins eee 
First Assistant Secretary. 





"ARBUCKLE RESERVOIR , COMPANY, 
| Opinion, eked 23, 1984. 


“Riarr OF Wade -Obwanas Drrewns | “AND. “Rusmnvorss—Powsn ‘Sires—Ware 
’ RIGHT—RECLAMATION—RESERVATION, | , ist 
“The inhibition in the act of. March 3,. 1921, “agninst the granting thereafter 
_- of any per ‘nuit ur other authorization for reservoirs’ or. other works. for: the. 
storage or carriage of water within. ‘the limits of: any national park: or 
‘ea nation: al: monument without specific authority of Congress, is applicable 
tee oo such: works” for: irrigation . purposes as: well. as for. power purposes, 
“> “and precludes the ‘granting of an. extension of a. right of way. over. such - 
: lands. for an’ irrigation - reservoir constructed bursuant, to. ‘the act OF 

- March 3,. 1891. . . _ os CERAM eae ene 


- Epwanps, 8 olicitor: : 


There has been pteried ve me for. an. 1 opinion tha’ inquiry y iby’ the 
“National Park. Ser ce contained in’ ‘its letter of October 26, 1923, 
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ay ae ie the. rights! of the Arbyickle Bestel Company | in tlie! : } 
- Rocky Mountain National. Park, Colorado, under: its application for 


_ extension of its. right of way: for an irrigation reservoir. . 


It appears that application for right: of way: for a ao located”. poe 


“on. the S. 4 SE. 4, Sec. 27,-T. 3.N., R..74W., was: approved. February: a 


26, 1904, under. the act. ‘of March-3, 1891. (26. Stat., 1095)... At. that ae 
time. the. land: was not ina notidnal park. The approval’ was. for. a ae 


2 reservoir to cover an area, of. ake 6 acres,. with a dam 18 feet. high. . 


-. December 12, 1914, the. company. filed . application to. extend its | 2 = 
right. of way. for: ‘enlargement. of the: reservoir. _This_ application. eee 
was rejected 1 the, slacpetaryle J uly 2, 1915, for. the ; Teason. nome pee 


eonal Park, which was 6 established by. the act of J anuary 28, 1918. Bs Be : —- 


8 Stat., 798)... 


| September 27, 1923, the company. again , filed apolieion fomee ex- ee 
= tension of its right of way to. include: enlargement. of the original. ee. 
reservoir so as to cover 24.6 acres, with ‘a dam 57 feet’ high... This.) 3-7? 
~ application. was, rejected by” the Commissioner. of the. General. Land ee 
~ Office by letter of October 22, 1923. It was. held that the terms Of 
~ the special act. creating: the park were controlling, and. ‘inasmuch. gs: ee 
that act made no provision for allowance of. rights, of way under — eats 
~ the act. of March 3, 1891, supra, | no such. application could be allowed — os 


ae affecting lands within he park.” ‘Reference i is further. made to the 


act of February 15, 1901.(31 Stat., 7 90), which was expressly men- 
~ tioned in the act creating the: park as applicable‘therein whenever ~ 
~ consistent. with the primary purposes of the park. The act-of 1901 
_ authorizes the issuance of revocable permits only and not. irrevocable - Pee 8, 
~ easements for the purposes. therein. specified, among others for, Hts oe 


= gation structures such as dams, reservoirs, canals, etc. . 


~ » The National Park Service takes. the position that-since: oe piceioe ae : 4 y 
of the: act. of March 35 1921 - (41, Stat., 1853), no: permit. or ‘easement. fe — 
iy for the use of right of way for eee canals, ote ay be i Btdated <oe 





specific authority of Congress. a “That act reads: as s follows: | Be dada sie a 


iS “That hereafter lo: permit, license, “lease, or authorization for aa) ile: ae 


: “reser ‘voirs, ‘power. “houses,. transmission. lines; : or other. works . for: Storage: or aoe 
-) earriage: ‘of water, or for the development,. transmission, or. utilization. of: power; Ss 
"within the limits as now constituted of any national park or national monument. 
< ‘ghall:be-granted:or made without specific authority’ of Congress, and so much of 
the Act: of Congress approved June 10, 1920, entitled ‘An: Act to create a-Federal | 
ee Power Commission ; to. provide: for the improvement of: navigation; the. develop- ea” 
“> ment ‘of water power ;. the use of the. public lands in relation thereto; and to 
. ‘repeal section 18 of. the River. and’ Harbor. Appr opriation “Act, ‘approved: ‘August © ~ ae 
» 8, 1917, and for other purposes,” approved June 10, 1920; as authorizes: licensing’ aw 


Power ( Commission is s hereby: repedled: . 








‘ such uses of existing: national parks: and: ‘national. ‘monuments: ‘byt the: ‘Federal. a 


ae 890° as _ DECISIONS RELATING ‘TO THE PUBLIC LANDS. oe 1 Won. 


~The language ‘of ive! jaw is. “eompréhensive: and abla Te ° 


| expres sly prohibits the granting ‘thereafter of any. permit. or other — 
authorization for reservoirs, or. ‘other: works for. storage or carriage : 

A : ‘of xvater within the limits. of any national park or. national monu-— 
~~ -ment ‘without ‘specific. authority of Congress. The: inhibition: ap- 


plies to such works for irrigation purposes as well as for power 
; “purposes. ‘That such is the letter of the Jaw can not. be: questioned, ‘ 
and the. safeguard thus provided is just: as. appropriate in the one | 
- ease'as in the other. Ifa. storage reservoir or a canal be regarded 


we as objectionable and inconsistent with the purpose of the reservation . 
. when such structures are. intended for: use in connection with power 


mes development, it is difficult to see wherein they would be unobjection- - 

* able if. intended for ATIPOLIONS 6 hatin pa 
-- Fsee-no such doubt or ambiguity i in — isneange employed i in the: 

act as to” justify resort to other aids for construction. ©The: statute 2 
| is plain and decisive and affords its own interpretation. a ae ae 
You are accordingly advised that i in my opinion this Department 
Ded has no authority to co permit 4 for extension of thie right 0 a ray, in at 


oe ip, Aneetion, 


© Approved: 
C, Finnie’: — aig Seco es 
First Assistant # Seoretary. 





My OHN Ww. ‘MARQUARDT. 
. “ Decided April 23, 1924, 

Re AnronNEy—AGENT—ASSIGNMENT—AIIENATION - — - PATENT. — Saxzortox Act oF - 
‘JANUARY. 27, 1922. | ee ee ee Ee 
- An irrevocable power of attorney a make a -chaiige. of éitry under ine. oS eet 
oe Of. January, 27, 1922, ‘~whereunder . the ag rent: is authorized. to make.a Selec- _ 
ae tion and. to transfer the land after. the: issuance of patent; constitutes: an 
anes assignment. of the: right or. claim, ‘and is in: Violation. of the second pro-: a 
» “viso to: that’ act, put: selections may” ‘be made by | an 1 agent acting under an. 
— _ ordinary power. of attorney. © Be ee ee ee eee 


LO Courr ‘DEcIsIow:: Crrep’ AND. DIstrnqursHep. 


Case of Midway Company v. Eaton (ag3T v. 8, , 602), cited and | aistingulshea et 


| y Bivnny, First ‘Assistant Seoretary: 


Under date. of March. 17, 1994, 3 you 1 {attomey, for  Mabquardt] x 


he were advised: that: it would. be. necessary, ‘among: other. things, for: 
John W. Marquardt, in’ connection. with: his. application (Mar- | 
“eS quette. 05086) under the. act. of January 2 OF, 1999: (42. Stat., 859), 
to. file -his affidavit as-to. whether he has assigned or. transferred. his | 


oe sented is is ; for his sole 1 use and benefit 


 pght, or. claim under said. act, and whether: the eppieston 2 now v pre. to 
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aia your. response: of ‘the 19th instant; you ‘state’ ‘that’ you. cll 


a advise, ‘Marquardt’ that. it would: be proper, “under the facts as 


; Ms 2 hereinafter: set out. in: ‘his case,” for’ him to. furnish the: affidavit He oe : 
quired, were it. not: for the recent: holding: of the Department In ae 
a letter: addressed. to Mr. J oa Vv. oS of ike ‘Missouri. “Kou: oe 


— 


Mr. “Marquardt, fas. executed. and: ‘delivered: in me,. ‘as his: representative, ‘a 


: power of: attorney - to convey the. lands. selected | under. his: application pS, 
- pending, which. contains a clause ‘stating that for value received it is made... - 
as irrevocable. This instrument is “now in’. my hands, ‘with . the understanding Meee 
- that after. patent has been issued for. the land applied for it is to be used fore 
the purpose of conveying the title to the land to a third party who desires tO. fee 
“purchase it, the purchase, money being deposited with me at the: pr esent time E 3 
to be turned. over. to. ‘Mr. Marquardt when. patent shall ‘have. issued: ‘and the — 
power of: attorney is executed. I have. not. ‘purchased. Mr® Marquar dt’s right . 
under this act, ‘and’ my connection with the matter is that of his representa- 
tive in: securing patent to the land for him and disposing of ils. title thereto 


thereafter to’ the intending purchaser. 


The ruling to. which you soft was nee about ee ne sub- _ 
mission by Mp. Pitts of an unsigned: affidavit under the:act of Janu- 


: cary 27, 1922, supra, and an unsigned power of attorney giving an : 


dnnamed agent power of attorney to. locate and sell such’ land. as” E 


-. may be selected. thereunder, the power of attorney stating, that - 


ee Sa 


: for. value. received, the receipt whereof is hereby acknowledged, this power. of fe 


attorney is hereby made and. declared to. be irrevocable by me .or otherwise. 


"The Department, by letter of March. 8, 1924, held that the grant- : ; 
ing of the proposed power of attorney, for a yalirable consideration, — 
would constitute-an assignment of the claim or right, and would ae 


ne warrant the Department i in re] jecting the’ ‘application. | a 


TOT a ene 





- The Department does not question the right of persons ais may. 


be entitled to- the benefits of the. act. of J anuary' QT, 1992, supra, to. 


appoint. an. agent: to. locate a tract of, surveyed public land. non- 


mineral in character, free from lawful claim, and otherwise. subject we 

~ to general. disposition,”. and to: thereafter insert the description 

| thereof in. an: application executed by: the. beneficiary or by the at- 9 2" 
torney i in fact. After such-an application is: filed, the Department ee 
~ is. not. concerned with what disposition the. applicant may make 
ofthe lands. But it will not knowingly. approve an. application oe 
_. where the. applicant: has. transferred | his right: or, claim by an. wre= ee 
- wooable: power of: attorney such:as was exhibited. by Mr. Pitts. The 
applicant taust be in position to make the affidavit required in ‘the. ae 
. departmental - letter. of March:17, 1924. “Such holding i is:not in: GONE ees 
flict with the. ruling. ‘of the Supreme Court. of. the. United: States j ple ee 
Midway’ Company: Ds Eaton: (183: UL: Sy 602), cited: by. ‘you, for the 
reason that the agent. who located the Sioux half breed serip. was: ae 
od, acting. under : an: nordinary. Dove of attorney. : oe 
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“Tn adjadigating do pliodtions nde: hes aot of. a anuary Of, 1992, 


a akon the Department will be governed by the rule affirmed by the 
—. court in the case cited; but where an application is filed under: ‘an 
-. Srrevocable power of attorney <i it will be held that the des or Mae) ; 
te been thereby transferred. o 


> Mr. Marquardt will be allowed until Sune 1 next, to ‘file the sre 
- quired affidavit. Res ee ee GMs, Se ia: Win. oan nee BP: 





_ TAMES A. ‘POWER. ET ‘AL. 
‘Decided Aprit 23, 1924 


/ Ruciaicarron Houpsmeap—Suavey—Ricer. OF ‘War-Ratinoap ‘Land —Por- 
"s : (CHASE—PAYMERT, | | are ee ee: 3 
Where a farm unit which: has been survayed without segregation of a. aa 2 
. << road right of way contains lands on both sides thereof, disposition of such 
- unit: under. the ‘reclamation homestead act . will be. made in. accordance — : 
with. the survey without any deduction from ‘the purchase price as to 
a diminution. in area caused by the right of | way; but. the water charges will: 
-. be based on the irrigable: area. ‘only. i ee oe Rs aad 


bea Ruciaxatton - Houustap—Sorvey—Rrenr OF Was—Ramnoap ‘Lanp—Pur- ve 


‘CHASE. | Pe fies ae oe ie : 
In the. ‘establishment: of farm. “units . in’ a: reclamation. ‘project upon . staid 8 


od crossed by a’ railroad right. of. way, the units are generally confined to one. 


| <— ‘side of: the. tight of way, and no part thereof is included in: the ‘survey ey 


7 “pursuant to. which the lands" are disposed of ‘under the reclamation. home: _ 


: 2 7 stead: act, but. such rule. is. not: invariable. and pane ‘be: modified to. meet. 
engineering | or irrigation . conditions. ae a, 7 = 


see DEPARTMENTAL Decision Crrep AND: Drsttnqursxe. 


Case of Clinton ©. Reed. (45, L D., 648), cited and distinguished. 


“Fumny, First Assistant ‘Secretary: on ee 
By letter. of April 11, 1924, the Gon niscenes of cs Ghent Land a 


x ; ao Office submitted for consideration by the Department certain ques- 
tions involved in the survey and disposal of lands covered by rail- 


aa road. rights of way on the public. domain generally, and. particularly 


. in respect to a. number of. entries in the: Huntley. Irrigation: Project, : 
He ne Moran crossed by the Hine of the Northern 1 Pacific pea el Com-, ae 


base. - 7 pe 


“It appears that oe cite: in. habs ee were as a General rile. : : 


we seoregated from the right of -way of. the Northern -Pacific Railway. __ 

-.. Company but in some instances ‘the. farm unit: crossed:and included: © : 
oon ene right of way. A typical case of the latter is that of-farm: unit. 
_. &P)” in sections 9 and 16, T. 3 N., R.:31-E., containing 174,42 acres. 
te In fixing this: farm unit, the subdivisions made: ‘by the regular public: on 
won. a . land pee were e adopted a and | followed, A being lot 4, Wed + SW.4 ee rs 
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og! fad: NW.. es 1 NWed dy. . Sic; 16, aid, township. This: track is. eae nee 


~ more than one mile in length and-is one-four th: of a mile in-width, > 


_ It is crossed by the railway: line near its center, # the distance, covered ok 


S being” a little more than, one-fourth of: a mile... 


_. This-tract. was entered. by. James A. ‘Power asa sitncaiaad ae. she 
~May: 28, 1918, under the provisions of: the. reclamation act: of J une 
AY, 1902 (82 Stat; 888). ‘The. land was” ‘formerly within’ the Crow — noe 
“ Tndian: Reservation. and it was. ceded. and opened to entry: at thes. 
~ purchase. price: of $4. per acre.. The: entryman. has. submitted: final ee) 
~ proof as to residence and cultivation: but has not: paid. the. purchase — 
_ price, and the specific. question involved. in -respect: to this par-.. 
_. ticular: entry is“ whether: the entryman shall be: required to: pay: for ..6 >: 
_ the whole’ area. ‘included in the farm unit, ‘or whether there shall) 
bee a deduction | in. ‘proportion t to the area, covered by: the right. of a aS 


a way, an area of 12 or 18 acres. 


‘In the case of Clinton CE Reed. ab L. D.. , 646), ie Departmeiit se, 
oo expressed the view that. farm units: should indi be established across... 
_ the railway. right of way. In that case ‘the unit was. originally. ef 
: tablished. so as to. extend to, but not: to encroach ‘upon the’ right of 
"way. The. land ‘was. entered, under, that. sur vey. but. after the entry — mg 
_. was made a.supplemental plat was “prepared. whereby the unit'was 
- extended to the middle of the right of way and thereby added about. a 
~ T8: acres to thé. entry ys : which the ‘entryman was. called’ ‘upon to pay 2 


~ for. The Depar' tment: held. that. this. could 1 not, be required, Picatuse ns — 


= 7 it, violated the. rights of the entryman. 


The objectionable plat in that case. was. Sprepaie ‘the ‘solo. te 
" purpose’ of adding the. right of way area. to thé ‘unit. ‘theretofore ee 
entered under the prior’ survey. which’ excluded ‘the tight: of way. . te 
_ That case differs from the éne now under consideration. The deo 
_ cision in the. Reed case also. called, attention to the cases. of Norths 30. £5 
ern Pacific Railroad Company. v. Townsend | (190. Un 8.267 eand 
EA. Crandall (48 Le D., 556). Those cases. consider eid the char: 
acter of title: acquired: by: ‘the railroad: company. in-and:to the land 
aS covered by its right. of way and conditions resulting from abandon- i 


& ment of the use of the Jand: for the. ‘purposes: of: the: grant. ‘It, was. | = : 
~~ eld. that: the. grant was of a limited fee, made. on an. implied. con: cps oes 


~ dition of reverter in the-event. thatthe company. ceased to use-or. 
~ retain: the Jand. for the: purpose for which. it was) ‘granted; that: thee ae 
a lands. forming the. right: of way ‘were: taken’ out: of.:the: category. Of e 
= public: lands. and that: the Land: Department: was: without. authority. * ie 
to! convey: ‘rights: therein: that: a: homesteader. acquired : no: hveepraiee = 
jn the land:-within; the. right of way. because: of. the fact’ that: eee 
7 eu was s for the full A legals subdivision crossed hy: the Hight of: ies ee 
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: : : | The File: was sccinetly stated i in 2 the 2 syllabus of the Crandall = 
— follows: er ae | or : 


“Entry and -Piaitent’ on a label ‘subdivision ctossed ’ ‘by the 400- foot ‘rent, of. a8 
way granted to the Northern Pacific Railway Company. by the act of July De 
_ 1864, carries no interest or title to the right-of-way: strip; and: upon subse. - 
J quent abandonment of the right: of way the: title thereto reverts to the United. : 
States and does not: pass: to: the owners of the subdivisions through which the 
i right of way runs, — . - 


— This unsatisfactory condition: was pchanged by the act of Ccaugres 7 
approved March 8, 1922 (42 Stat., 414), which provides— . ves 


"That: whenever public lands of the United: States have been or: may. be 


granted to any. railroad company for use as a right of way: for its railroad 


_ Or as sites for. railroad structures. of: any. kind, and use: and occupancy of. 
” gaid lands for such . purposes has eeased or ‘shall: hereafter cease, whether by. 
ae forfeiture or by abandonment by. said. railroad. company declared. or decreed ra 
by a eourt of competent jurisdiction or by Act: of. Congress; then and there-| . 


 . upon. all right, title, interest, and: estate of the United States in said lands os 
eer - shall. except: such: “part: thereof. as. may be embraced: in a ‘public | highway : 
Pia legally: established . Within. one year after the. date of. said: decree or. forfeitur re 


or: abandonment ‘be. transferred to. and vested . in any: person, firm, or corpora- gid 


tion, assigns, or successors . in title and. interest to whom or to which title oe 
of the United States may.have been or may be granted, conveying or pur- © 
= “porting. ‘to convey the whole: of the: legal: subdivision: or subdivisions: traversed _ 
See 08: occupied: by. such. railroad or. yailroad. structures of: any: kind as aforesaid, 
except lands within’.a municipality the title. to. _which, - upon. forfeiture. or 
ie abandonment, as. herein: provided, shall. yest in. such municipality, and this — 
by virtue of ‘the patent. thereto” and. without, ‘the necessity of ‘any: ‘other or 
hep further conveyance or assurance of any kind or’nature ‘whatsoever : ‘Provided, te: 

iar | That. this. Act Shall. not. affect. conveyances made. by. any’ Yailroad. company. of. 

= portions of its. right. “of way. if such conveyance. be among those. whi ch. lave: 


- been. or may. hereafter and. before. such forfeiture or abandonment be validated aa 
ne and confirmed by any Act: of. Congress; ‘NOL; shall. this Act’ affect any ‘public * . 
highway. now on said right of. way: Provided ‘further, | That the transfer ‘of a 


| such lands shall be subject to and contain: reservations in favor of the United. 


States of all oil, gas,.and other minerals in the land so transferred and con- - 
veyed, with the right to prospect for, mine,- and. remove same, a 

It has been the usual practice i in the survey and disposal of public : 
lands to ignore: such rights. of. way when. extending surveys over ~ 
_ the public domain under ‘the rectangular system and dividing the ~ 
lands into: townships, sections, and smaller legal subdivisions: : Such 
surveys have not as a. rule pean made to close on: the-right of way. 
but have included the right of way in: the aréa of the subdivision 
_erossed, and disposals: have been made upon the basis’ ofthe -area 
shown by the survey. without making deduction for the area covered 
. . by the right of way. This has been. regarded as the most practicable | 

- method ‘for: general application. on the broad expanses of the public - 


= domain i in n order t to adhere to as s closely a aS s possible a and retain n the bene- 7 7 
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. fits. of the rectangular system. ‘The legal difficulties arising pon oe 


that practice 1 in respect to titles in case of abandonment of the right. ae 


. of way have been solved. by. the act. above s-quoted and there is oe 2 ore 


_ even greater reason for its, continuance. 


- However, this need not be i aparded as an. tnviolable ale subject ae 


to no departure. The act. referred to does not. ‘mandatorily require 


_ that patent be issued to include the. land covered by such right of 
way in disposing of the remaining land adjacent thereto. This:may 


--be: and ordinarly: should’ be done, but if the exigencies of establish- 


tment of a*subdivision lead the survey merely to the border of the. 
right. of way and not. beyond it, there would appear no sound reason ‘ 
“for extending the* survey. to enibraes the right of way for the. sole. - 
ae purpose of including it in the patent when disposing ‘of the subdi-: ae Ge 
- vision, ‘This latter condition ‘would: be apt to exist ‘particularly in cae 
~. the establishment of farm units” in. a reclamation: project. Such 


™ units usually require: special: surveys often departing radically from eo ; 
 the-regular public land ‘surveys, and are’ formed’ with special refer- 
ence to the distribution’ of water‘and the. size of the’ ‘parcel allowable 


aoe ‘one claimant, wholly without ‘veference to the: ordinary. smallest 


eo legal ; subdivision: contemplated 4 in the rectangular system. From the hs 
‘ standpoint of practical use, as stated in the Reed. case, the units are. a 
.. advisedly confined to one side of the right: of: way. in most instances, ek 
-. ‘Where this is done, no part of thé ‘right of way should be included). 


in the unit.” But in the present casé the unit is rather larger than 


usual, extending more than” a-mile in’ Jength, embraces. the. right, Of oe 


= way. and contains lands ‘on either side. ‘thereof. “Inasmuch: as: this a 


oe unit: was SO: established, “presumably i in. accord: with the. best, judgment ats 


of the. engineer # and administrative officers of the Government, ait. ieee. “ 
os deemed appropriate. and in harmony, with the law to: dispose of the ~~ . 
~ gaid subdivision according to the survey. The purchase price should . >. 


. apply. to the full area without diminution for the area’ ‘covered by, the 2 
right. of way; the water charges, of Fours, being based ¢ on a the ite i 


gable area: only. 


~The record i 18 remanded for action i in. this and other similar ¢ cases in 


: harmony: with thes views herein. jerpressed. eee 


“MONSOR y SAWHER, 
: " Decided April. 26, “1924. 


a “Ons AND, Gas Lanps—Prospecrin Paenrr—Avpricamion—Pnacrtce, 


~The. provision. in section. 4 of the oil and: gas. regulations. of March 1. “1990, 20,” ee io 


relating to the thirty day’ suspension: ‘in local offices of permit applications - nae. 


Bo to ‘await, the 2 presentation, of preference right claims. before: transmittal ae 








Se 8060 a DECISIONS RELATING * TO. THE PUBLIC LANDS. ie ae Bo 


: cae Genet al Land Office, applies: only. to. aortieations for lands: subject io & 
7 disposal under the leasing act, but. an. application. for prospecting. land COv- es 


_ “ered: by an. uncanceled permit, or, otherwise segregated, should be ejected 


at once by the. local officers, subject to the right of appeal, and. trans: 
mitted in due course to the Commissioner of the General Land Office. >> 


a -Depawmcawnas Decision ‘Crrep AND “APPLIED. Ss ie 


Case of Martin: Judge. (49 L. “‘D.; 171), cited and applied 


a 2 ‘F INNEY, First Assistant Secretary: 


On. March 20, 1923, there was: ‘filed: i the land office's at: Salt es 


Pees City, Utah, a relinquishment of-a permit.to prospect for oil and gas, 


q theretofore granted, under section 13 of the leasing act: of February — 
95, 1920 (41 Stat., 437), to N. E. Seamount, for all of Secs. 5, 6, and — 


7, T. 20.8.;.Re 14 &., 8. L. M.; and there was also filed, by. John A. 
Monson, an application | ‘for A similar permit. for. thie land... The: 


: relinquishment. was noted on the ser ial register only, and was for-— 


| warded to the Commissioner of. the General Land Office for. accept 


ance, pursuant. to. departmental instructions of May 5, 1922. (49. L. D., 


104) ; and. Monson’s application. was suspended fora. period..of. 30. 


days, evidently 1D. order to comply. with section ‘4 of. departmental — 


- regulations’ under the leasing | act, » approved . March. 11, 1920 Cet 


: LeDy BI). 0 = 


The Coniinissioner; on. “April 4, 1993, ‘accepted the. tae : 


of ‘the outstanding permit, which acceptance. appears to have been | 
‘received by the local officers and noted on their. records on April 9, 


i 1923. On April 15, 1923, the local officers forwarded Monson’ S spp | 


cation, and reported no ‘conflicts therewith. - 


On May 31, 1923, Clara A. Sawyer filed an eG holiedon for a.simi- 
lar permit for ‘all of the land. described, and pointed | out that at the 


-. time Monson filed. his application. the lands were. not. subject. to.ap- | 
‘propriation, because. segregated | on. the wecords of the. toca office 


oe by: the then. uncanceled. permit... 


~ By. decision, dated. February 5. ‘i904, oe Cotinésionar rejected 
Monson’s. application, citing as authority therefor the ruling: of me. 


Department i in the’ case. of: Martin J. udge. (49. L. ,D., , 171): that—: 


oe until an. outstanding permit. is canceled by: the Commissioner arid. the: notation. 


of the. cancellation’ made. ins the local. office, no. other. person will be. permitted 


cs - e to. gain any: Tight. to. a permit: for. ‘the same class of deposits. by the ‘filing: of. an. 


- oF : application. therefor, or. ee the e Dosting of notice of. intention to ) apply for: such” 


es =f baa 


pe ee reassert his “applioation after the ‘notation of. rine Ganicellaion ‘of. 
ee the outstanding permit. was. solely: ‘ccasioned by the: ‘fact. that. there 


a - Was nc not, at that: ee any. Boda or, claim. adverse fo his. — ppl heaton, 





“ ] : 50] 2 a DECISIONS RELATING: to. THE PUBLIC ‘LANDS. 897 ae Ms | 


ee chaitinz thai hig applidation attachow upon ‘the restoration of the aot 


~~ lands upon the records. of the local office. 


The reason given. by appellant. for not. a a. “lang at thee So. 


' : proper. ‘time is not one. which mnoves the Department to find any 7 
> equities in him which warrant it. in’ recognizing his. application ton 
- the exclusion of the one filed by the appellee. Appellant. confesses 


aa knowledges that the. land. did. not become subject to: application for oe 


permit: until the cancellation of. the. permit was. noted on the tract 
book by. ‘the local officers. With this knowledge, he is. chargeable — oe 


| with further knowledge that adverse applications. could be. properly ~ Bs 


is initiated. after such notation. without: any. previous: protest. or claim = 
adverse. to his filing, which was. admittedly invalid... The mere fact. 
~ that he assumed. from the. absence of such. protest: or adverse claim, ue 
a at the time ‘the Jand became subject to permit, that no one else was © he 


interested in said land, does not excuse his. failure to use e reasonable toe 


| diligence 1 in asserting a proper claim. - 


In extending to: permits under the leasing a in ae case of Martin ; oe 


| S J udge, supra, the rule stated in the case of California and. Oregon 
: _ Land Company w -Hulen. and ‘Hunnicutt (46 L, D, 5B) as to.the. . 


. segregative effect of entries, selections, reservations, or patents, thie! : 


~ Department, in: effect, also extended to applications for prospecting : 


: permits the practice. observed with. respect to. applications: to make 


entries: for such: lands: prior to their restoration. That practice has... : 


_. been to require the local officers, upon receipt of such an application, 
fhe reject it, subject to the right of appeal, because of the segrega- 
tion of the land. by the uncanceled entry, selection, reservation, Te. : 
= patent... The local. officers: were in error in. following the instruc- a 

~~ tions in section 4 of the: regulations of March 11, 1920, supra, as 


those regulations relate only to applications filed for lands’ subject _ 


; to. disposal under: the: leasing. act. _ Incase an application for per- ? 


mit is filed for lands segregated. by any permit, patent, selection, 
a reservation, or. other" "wise, 1 the local. officers should reject such applica-. 
. tion at once, subject to the. right. of appeal within 15 days, and trans- ooo 


oo mit. such. application i in.due course with. report: of the action taken. Cee 
As this appellant has admitted knowledge that his application — 


ee was not valid. at the time the lands. were restored by the. notation. - 7 
of the cancellation of .the permit,, the fact. that. his application wase 


7 not. rejected ‘by the local” eee in: accordance with the practice eee 
a before indicated. is immaterial. | oe 
Piste ‘pon. the facts. presented, it: appears ‘that ae appellant's applica- hae 
a tion was. properly rejected. The Commissioner’ 8 ‘decision : 1S eauaned, ee 


pull the case 1s s closed. 


a oe _ DECISIONS RELATING TO THE. PUBLIO LANDS. | oS Beg Trot, 


- ACCEPTABLE ‘EXPENDITURES ON DESERT LAND: ENTRIES—SEC 
_ TION 18,. CIRCULAR NO. 474, AMENDED. . , 


“Isrevcrions. vee 


- [Cireular No. 933.) 


| Derarrmenr: OF THE Lyrerior, oS 

 GunzraL Lanp Orrién,- 

oS a Washington, D. C., sie %6, eee 
Rmorsrans AND Reourvis 

~ Untrep Stares Lanp: OFFICES: : : — oe oe 

: Deatan 18 of Circular No. 474 (45 L. D., 345, - 00); 2 in aeliGon Wie 

a an expenditures for the reclamation 6f deéent lands, is. hereby a 


- amended by adding thereto the following paragraphs: = 


The value to be. attached to ‘and the credit. to be given for, an expenditure 


ee for ‘works or improvements is the. reasonable value of the. work. done, or: im- _— 
"provement. placed upon the land, according: to the market. price therefor, or... 
ie be for. similar work ‘or improvements, prevailing inthe: vicinity, - -and: ‘hot ‘the _ 

amount. alleged. by: -a claimant to have been expended, nor: the. mere- proof. a 


rae . of. expenditures, as exhibited by. checks or other vouchers (Bradley, v Vasold, = ~_ 
eo 86 Te Di, 406). | : , a 
Expenditures for the clearing of ‘the Tana Will not receive “eredit- in cases 
ag Sater: the vegetation or: brush claimed: to have -been cleared away hag" not a 
+. been actually removed. by the roots. . Therefore, expenditures for clearing, _— 


feu ode _ where. as a. matter of fact there has been only crushing, or. ‘rolling, or what és 


Ce ee is known in some localities as “ railing” the land, will not be. accepted, . 





. - the: amnerided regulations. — 


fs You. will give all possible publicity to. this arisndricnt! ot a be 
7 regulations, and in examining annual. proofs, and also final proofs : 


-- | cin cases where final proofs have: been: submitted without the “prior eee 
- : 2 ‘submission of annual proofs, you will carefully. scrutinize ‘such os 

ea proofs. with: a view to determining whether the value of expenditures i . 
|. claimed is in accord with the true value of the work done or ex- 


_ _ penditires made, and also whether: the clearing claimed to have been. : 
~ performed conforms to the requirements of the second Paragraph Cs i. 


“Wairawe Soxr, 


Ce ommissioner, Pos 


| Approved aes 
aun Go. one a 
First sated Seoretary. 














yas. 





"NORTHERN, PACIFIC RAILROAD Grant TANDS—SUSPENSION oF 
" PATENTS. . 


_Ixsprvomons. oo as 
“[Cireular No. say 


| Daranracenn o OF THE s wrenton, 


| GENERAL Lanp ca Gece er 


oe 7 ——- _ Washington 7 dD. C, a ign 8 28, 1984. 
 Rucrsrens 4 AND ‘Pisrariies, os 
3 —Unrrep States Lanp- Onvicns, 





2 OOP eS "DECISIONS RELATING TO THE ‘PUBLIC ‘LANDS. chy & Me 


fuer Mryyesora, Moweana Nowra: Dano, Onsoon, Bee 


_ Wasnrneron, “WISCONSIN, .Wrosra: 


athe 


. ev is nodes. among ane chines, ‘thet i no 5 pataiit” “shal | issue. to. te a 
ooON orthern- Pacific Railroad, now Railway, Company under: the acts Ob 
ie July 2, 1864 (13 Stat., 365), and May 31, 1870 (16. Stat.. , 378), grant- oa 
- ing Jand to. the said company, or under acts: supplemental, ‘thereto meee 


| or ¢ connected therewith (H. Je. Res. 287) — eer te 


bos until. after. Congress ‘shall: have. made a. “full and complete | induiry tito. the | ou ee 
aa said land: ‘grants and acts. supplemental. thereto: for the. purpose of considering pee 
Pu legislation to meet the. respective rights of the Northern Pacific. Batlregs< Com- ee 


al pany and its. successors and. the United States: in: the premises. 


‘Under departmental instructions. of ‘April. 19, 1994, in connection - 2 oe 
S with, the above resolutions, it is directed that you receive all appli 
7 _ cations by. the company to list. or. select.Jand, when. such applications = 
are regular 1 inall respects, assign. serial: amber thereto, note them we 
“on. your records as. applications, and forward them to this office 
without action. Fees tendered ‘with ‘such applications should . Pe eee 
' carried as unear ‘ned until further: advised. » However, when. meces- 
sary to rej ject. an’ application’ wholly or in part, for any. reason, YOu. tok 
will: proceed. as: heretofore, but will not, in any case, allow and ap-. 9. 
} prove any application. by: the. 3 company original, or r supplemental, ee 


. until further ‘advised. - 


AML applications by. parties x not aa or amen a ott ‘ehdes” 
‘ or. through the company, apparently conflicting with a claim, OF 8g. 
-. claims, by: or: sigh the » companys. will be received and acted on. as. a. 


~ heretofore, - uo 
. | Wantsane 

“ Comanissioner. 
= Approved: tee ; 
—E CC. FI ‘INNEY, 


| First sf davtont Secretary. 








| ae ‘Rooters AND p Reowivers; 


ales - 400. — DECISIONS ‘RELATING, TO THE PUBLIC ‘LANDS. a — “om 


es “RIOHTS oF SETTLERS TO OIL LAND GAS DEPOSITS UNDER THE ACT 


OF FEBRUARY 25, 1920. 


_ Ierrverions, 
“[Chreular No. 982.1; 


| Durarmacenr OF THE eer 
| ‘Grnrrat Lanp bad 
| Washington, a 6. Aer) a8, 18h. 


-Unrrep States Gann. Ormicna S 


oe “th a recent decision unreported, the Department 1 held tliat a / sateen 
: on the. public domain: prior to the passage of the leasing act, where z 
~ the lands involved were not, at time of: settlement, ‘withdrawn. or 
~ classified ‘as valuable for oil: and “gas deposits, i 1s. ‘entitled, under cer- 
¢ tain conditions, toa “preference right to. a per mit: to prospect for © 
‘oil and. gas, pursuant to section 20 of the leasing act, for the lands : 


settled upon. 


‘The following stvtomenty. and ‘rogillations’ are hereby made 6 


a govern future action in cases of this kind: 
-1.-No preference right can be accorded a settler who. made his set- 
tlement on or after February 25, 1920 (see. Charles R. Haupt, 48 


2s Dy: ,e355), nor to one whose settlement. was:for lands withdrawn 


or classified as valuable for oil.or gas deposits. 


2. In order to be entitled to a preference right, the Sale must 


have, at the time the lands: were withdrawn, classified or ‘reported 


as valuable for oil or gas, done everything possible under the non- _ 

“mineral land laws toward making entry. If the lands were subject | 
to entry at that: time, and were not entered by him, the settler does _ 
~~ hot ‘acquire any pr eference by later making, application to enter said 


ae lands. Ada Fletcher -(49 L. D., 204). 

OB A prefer ence right may be exercised. by. a settler on lands sub 

ees sat ‘to settlement although: he has ‘not made entry, if'said failure 
is due tothe fact that the lands are not open’ to entry under: the 


q 
; 


homestead laws. In such case he will, upon‘the: withdrawal, classi- 


fication» or. report: that. the lands’ are ‘valuable, for. minerals, be: Tre- : , 


quired. to file an ‘election to make entry, when the lands become subj ect 


? 
So elim 3 Sts 


PES thereto, with a-reservation of the oil-and gas deposits to the United — 
ae oe States 3 in accordance with the act of J uly 17, 1914 (88 Stat, 509). : 
a, ee In cases. where the prospective oil and gas” value of unsurveyed 
es ‘lands: Or ‘lands suspended for survey upon which. there is a valid... 
ae ‘settlement. i is. brought: to the attention of the Land Department ‘by, 
ae applicant for a permit under section 13. of the leasing: act, the 
ee “procedure - directed in section 12. (c) of the: leasing regulations, ap-.~ 
a proved 2 March 1, 1920 Aid L. D., 487 oe le be. ‘followed, and the 8 
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| einen ovelvee abuts asoutbed will be requized “Newtons Ves 1. Flecher 
(unreported), decided. March. 31, 1922, and departinerital: letter sedi 
be "December: if 1929, tM Pe: ‘Flora. AY ables orice hot ee 
AEB ‘Every: applicant: for: ‘permit for: “unsurveyed Tends. or: rinndse? 9.5 
a which, though. subject, to, settlement; are. not. subject: to entry; must. 
state. in his. application: or show: by. affidavit: of -a: eredible: ‘witness, Mey 
“that. there. are no, settlers: upon, the land, or. ‘if there be: settlers, gives 6 les 
thes name: and post: -office address of: each. and: a ‘description: ofthe lands. 0. 
~ claiined, by: metes, arid. ‘bounds’ and ‘approximate. legal | subdivisions, eae 
me if: ainsurveyed.” Upon ‘receipt. of an application. which shows. that ace 
- there’ are. settlers: on. the. land. included therein, you’ will’ serve ‘notice. ne . 

by: registered | mail on. each” settler: that-an- application for: permit ate 
has] ‘been: filed” and: allow: ‘him 80. days: from: notice: within: which. tO ae 
“2 file a: full: statement of the facts: of his settlement. claim, and. anyee eS 
3 ~ objection, he has to.the issuance ofthe. permit and to, state: whether 
he 'will claim a preference right, to. a. permit: to” ‘prospect, the land if 
he: be found. entitled thereto. If. no “objection: be-filed: in: response» 
to such. notice; the application: for’ ‘permit’ ‘will be: considered: without 

regard: to ‘the claim. of. such. settler, except. that. a. ‘pond. will bere). 
+. guired 3 in ‘proper. Cases. ‘as ‘security, for: damage ‘to ‘the’ settler’s 3 “crops” 
and. improvements... Such settler .will be required,, when he makes 
» entry. for. the, land, to’ file: consent: tora: reservation. of: ‘the. oil. anid 
gas to: the United. States, ‘unless: the permit has: been: canceled. 
MEE the: settler’ files’ ‘objection to’ the “issuance of ‘the’ ‘permit: dad oe 
= “shows that he has: a valid settlement claim, the Drveoaine, will be as. es 
Gy. it the lands have ‘not é eis witlidtawel or ‘elasifieal as = valtable Bes 
eee oil and. 1 gas open the General Land’ Office’ will: proceed as in- 





































os a ote aay as upon te Ind at the | time the a ‘ 
ee ae ‘the sles = , 
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ne SF pti, dauss' in’ soak peunit; Wehich ponds “ ‘valid rights coe 
Ste at the date ‘of this permit. will not: be..affectéed. hereby.” fn oe 
You will examine:all. applications hereafter. presented. iad: neaiaine: “ 
ae ae compliance with the requirements hereof, during the:30- day. period © 
of suspension: prescribed i in ‘section’ 4 of the: general regulations ae 
28 proved March 11; 1920, Circular No. 672 (47 L. D., , 487). ae 
soca Please sectire the widest: publicity. possible, without expense to > the : 
| oo fs Government, for these Tegulations. oe es. SEER gia HAO Seats i 
ea ee me ee ey ce EO ig | Wai Spur or 

i “Commissioner, ae 








«App oved = a — ao ee on eee 
First Assistant 1 Seoretary.. 
















ALGOMA ‘LUMBER COMPANY + ve . KRUGER, 
“Decided November 15, Bet 





-Surver— Pobwaasy Parmnt—Inenovenmnns Poste p Lane Sevan | - 
-HoMESTEAD, Enrry. en ei a sige rer ee wire ery ate 
ae private survey, made tor: they purpose of marking 0 on. 1 the proud: a . theoretical: 3 
ces ae ‘platted ‘but not. yun. by: the’ ‘Government, where. executed within. the oe 
~ 7) allowable _ departure: from cardinal. ‘course, and, relied: upon ‘by: ‘an: owner. 
ee under: title. passed by. the. ‘United ‘States. in: ‘the: ‘placing: of. improvements _ ; 
2 apon., the ‘patented. land,’ will not ‘be: “disturbed, ‘but. it will. be adopted. by.) 
nee Ot coer CG: Goyernment as a boundary. for elosure of: the survey. of the adjoining oe 
ae "public - Jand., ee ce Sp a eee ee Se bint 
| Fowney, First ‘Asiitant ‘Aecretoriys ce en eee oe oe Bust : : 
This. controversy. relates. to,the costablichment of a survey. line “to 5 
‘Snack the’ ‘boundary . between a “section: of. ‘public 1 land and: a. section : i “ 
of land in private ownership. oS eae 
In the year. 1872: the west, saunders, Tine: fof T. 37 S, R. 9 9 E,, w.M ‘ae 
- Orege gon, was. run, and. the: field. notes: show that. a: corner. ston’ aa 
get for. corner common to. sections. 18 and 19; ‘said township. and 
_ sections. 13 and. 24. of Ty; Bf S. LR. 8 E.- ‘By. prior, survey of Ee 8%: Ss. ad 
Be 8 Be. ‘the greater’ ‘portion. of: that. township , was. returned - as. 
“cover ed by: the waters: of Klamath. Lake, including the. ‘sections : on 
the: east. border: thereof, but:on. Ji anuary: 19,1882, upon application’ .. 
hy the. State, the Commissioner. of. the. General Land Office: approved os 
ae plat of. fractional sections 1, A, : and. By. ‘said. township, made by. 
" protraction: from: the survey. corners. on. the. east. The south: bound- 5 
: ary. of section: 1B was. defined. by. a Tine. protracted on. ‘the plat. due oF 


























“4g and: 19, , theretofore ‘established. as. above ‘uontioned: “These ‘ae 
“ Fonal sections 11g. and. 18, as. thus: ‘protracted, “were: conveyed: to... 
“the State a as Swamp land, and i in the year 1911, ybyn mesne. is Conveyanves,, : 








| a eee operations. 
- Y nuae Kroger saqatted : -on the: ‘unsurveyed. land. 
st of section =A y At that. time. the uncrveyes | land:y was, ae: 
















= Shed f for. “peatoration’ of the ‘and aoe ae withdraw and also for 
- ‘survey thereof. In’ pursuance of‘ tha application survey “was ‘made 
of fractional. sections 24, 25, “26, ‘355. and 36, said: township, the plat: 
: ‘of: which was. ‘approved: It une: 5 ‘on _ "That survey’ “fixed th e bound- : 
ary. line: between: ‘sections - 43° ‘and: DA. about: fo r chains sout b of ‘the : 
“old. protracted, line: of: the. south. boundary. of. ‘section. 413 nc inter- 
-sected Kruger’s house: May 16,1919, Kruger executed. his “home: 
“stead: application » for. lots: 2,3, 4, ‘and. Sec. 24, and-at the: same time 
























asked: for resurvey. of the area.  Batinéan old: section: 13: and. section’ 9. 
= ete thus s established, and yori he be: i peumitted @ to. enter the: ‘additional 











’ | Cruger see 3 | 
. ie of Ast 22, 1919; ihe ‘anda: eatbraced | m:. fractional section 


ae were: e-Pestored to: anergy Epon condition. that, the Jand: poets shes 














The com= 


ce . Wa and: eet aly to some: a 8 ie company’ s. buildings: * 
| asked 


L pany: f accordingly filed protest against. secpptanic of that lines 2 











; - The. Sfumediate: dispute. Gee Melina hei Depot in. ee 

oe the: acceptance: of: this) last: ‘surveyed line... “Kruger: insists. that. the: 

ee . line should. be :run due west’ from the: old. established. corner, with... 

ae oo aerate: (o which “the: _ protracted: ‘survey. plat: was made; while’ | 

Reamer the: company : urges: that the line last. rur on course: S°89° 39° Ws 
ee 1S: “within. the allowable. departure from: cardinal direction recognized 

eee public gurteye, and 5 should. be adopted: en ie ames 

) 1 al any AS: in ‘harmony, with, the: attitude of . 














a “the: General : jan 92 | 
ate ferred. to, and: tiie Desrot = inpresed with, ihe faimess of ‘that 


















me ae Gévernment 3 ‘in. he a lsbing'> ‘of: graprevremiéata’! it the! ihe one: : 
hate been actually: rum: by: the’ Government. resulting’ in, the ‘same: degree. | 
“of error it: would not: have: been disturbed. even.-in ‘the: absence.of:a. 
. “private: claim based the ereon:: “No. reason is. apparent. why: the work — 
of a local surveyor performing * a service omitted by:the. Government — 
~ should ‘be ‘held’ to loser scrutiny than. that required in respect, to” 
official. public- -land surveys. There i is ‘Strong Treason. for robenizing | 

‘ ag:an appropriate line. under: such ‘conditions..Eh a 
mow | SOnperned » with the éstablishment oft al line by an a 
















| Sey ca & een al eee agitewable  dopattie foams ‘d : 
tha ‘object: should: be accomplished. . "Oattalaly there i is: ‘no: ee 
claim which can be recognized ’as affording. an: obstacle: to the! Gov- . 
= ernment | in “according: this just’ measure: : There’ appears to. be: less.” 

than ¢ one: acre: eof land: between. the: disputed. lines: "ty eae 











ae if! it be conchided: ‘that: ‘suck ‘action: jihad serve ce Sobek need. oe 


ce Pe 1s s directed that. the Commissioner of the € Cpitersl Taina Office. oe 


hy 7 


ar The e decision ; sprsaled from is F ectilaghs Jeeadt 


ALGOMA LUMBER 2 COMPANY y. -KRUGER 


) “Rule ‘eniniciatad ii in departmental decision of November: By: 1998 
(50. Le D.,. 402), adhered :to’in: ‘decision: on: motion: for rehearing ‘by. 
“First. Assistant, Beovetity Pinney: June 16,1994... 


va apie OF: THE. ; LvrmrroR-—SuPERVISoRY: “Avrsortry.. ae awe ae a 
Included. in: the general: power. conferred. Upon the; ‘Aecrstany, Uy tho niterian” 


i: by: section 32. of the act: of ‘February. 25, 1920,. to make. regulations. and to. dove oS 


all: things: necessary: to. accomplish: the: purposes: of" ‘the: ‘leasing ‘act, is. the 
‘ liscretionary.. authority: to prescribe: conditions: with | respect’ to: the « exercise 
‘ot. the preference right to a, permit: or: lease. accorded: bY: that. act. 


i Soe dadlsion of ralcerings ved 400. 















ce legal ight is an. | Intentional, foregoing of the exerelen 0 of f that a8 





opti REFERENCE RicHr.. Ngee ae Sg A TE esos 
A waiver: differs. from: an. ‘estoppel: in. venal it. is: not, ‘Gependent 4 for, 
So tiveness | upon: the action of: others. Be ee a 
Om. AND. Gag.” _Lanns—-Paospecrine “Pam _Nomor 
ce Houesresn. EINTRY—WAIVER. | eee 
~ Nonaction. on' the: patt "of one. to whom 3 is’ ; accorded: ‘a pretézence ‘Hehe to: afaik ee 
ey oil and. gas. prospecting permit. by: ‘section: 20 of. the’: act: of. “February: 25; Saas 
Sal “1920, -atter’-service. of. notice upon him by a:permit, applicant. in. accordance a 
ee area : epartmental regulation: issued’ pursuant to: that,.act, creates a |. 
| constructive | waiver of the ‘preference right. which. -estops him. from. ever © Ae 
“thereafter asserting the right, notwithstanding that the ‘application i in con: ae - 
3 -“riection - with’ which the notice was served is disallowed. ee a 
. id AND. DEPARTMENTAL DECISIONS Cirep AND APPLIED: eae Bae 2 
ae Cases, ‘of Armstrong. v: Agricultural ‘Insurance Co.. (29-7 N: ns 901), “List: end ie 
Son Co. v.:;Chase- (88 N: B., 120), Kennedy v. Manry (66: g. _E.,.29), ‘Fair- ee 
ee banks, ‘Morse. and, Co. v, Baskett (TL S. WW. 1118),, Marine. Iron. ‘Works v; ‘a ee 
, Wiess ae) Fed., 145) and Jolinson: v. Patten 49 1 L D, 818), cited and see as 
“applied. - } ; : Cee ete agit 












- -Pravazenc cE 



















— First. ‘Assistant Séoretsey | oa a 
emrenya . 8. Shaw has appealed, from: the decision of the Commissioner of 





ae he bald: that Bert 8. ‘Rink, “patentee ander the ‘Homestead: laws 2! 
~ for lots 8, 4, 5, 6, Séc. 26; lots 1 and 2, W. $. NE. 3, NW4SE.4, 
os “See. 2%: 7. 4. N., R 92 W., 6th: P.M. ‘Gleawood Springs, Colorada, 
oe  Jand: district: ‘Was entitled. to a: preference right to a permit to pros-. . ~ 
ce pect” for. oil: ‘and gas, ‘pursuant’ tO section “20° of the’ leasing act of |. 
February’ OB; 4920: (41. Stat., 4387 ve and: rejected. Shaw’ S. application wae 
. for: a: aimilar’ permit, filed, pursuant toisection:13.0f the: leasing act, 
a ont August: Ty: 1928, to: the extent. of: its conflict. with | an application 
a filed by I Rink, ‘on n October 19, 1923, in. nthe exercise 2 of this. Pietorence 
Tight. hig Pee cera ae 
Ae Jpg: not. f danied by ‘this: appellant # that: Bink’ chade: his erty: ono 7 
a to the inclusion of. the. land i in’ Petroleum Reserve No. 61, , by. Hexen: pe 








org serving “tbe: ail and gas sdepoaite to: ‘the: United ‘States sinider cireum- rae 
stances. which bring: him: within the purview of section-20 of the. 
“  Jeasing act, ‘as:one. of the ersobs: entitled. to a Pipfopenes right to ae a 
a - prospecting | pe yermit. case —. | = ee a 
s ~The. question. taiood is s Ghather the. a patentee 4 is té be held: is. have . ie 
ae ‘permanently. waived. his preference. right. toa prospecting permit. On ee 
se lat inet 2 30, 1920, ap his failure: to ‘exercise: > said ee van 



















thirty days ae thceatey although: ‘Saeoibdlys ceived: with: iiobice: ae 
oe 80;.4 in n accordance with section. ne (a).° of. the. Aepaionee! on : 














a8 aia 5, 100 A. quoctionh was. paibed yi the: 5 Deuareneat: as. Hig. ‘thi ae ae 
- qualifications of: this: company ‘to. recélve: ‘a. permit,’ 1 in : wlew of: alien’ 
ownership. of much: of its:stock;. and, on August 11, 1923, the. ssi 
- pany. filed. a withdrawal. of said: applicktion; which was. accepted. — “ 
oer Te, Commissioner. stated i in the decision: appealed’ from that) 








ee Iti is. ‘considered by. this office that the preference- rig ght isa: personal right whieh ae 

5 “may be: waived by: the éntryman.as.to an applicant: seeking a: ‘prospecting ‘per 

: mit, on. the lands’ ‘and. subsequently: asserted .as. to’ another: such; applicant... ‘The = =: : 

; : ‘ » ra s leasing. act: and ‘the. regulations thereunder: in. no. way. restrict an. tila S 

: ~ entryman ‘as to: time: ‘of’ filing. his preference right application. except. that ‘para-. Pie 
oS gtaph 12(a) of said regulations (circular: ‘No.. 672) provides that he. must-file 93)! 6°: 
oo -suely- application. within 80 days from service of notice ‘on him by an applicant. ce 
: 208 said. applicant's. permit ‘application: It is considered’ that: should the. said 2 
permit: application. never: -materialize- “into. a “permit the: entrynante: pppetcrence = 
oe Tene, still exists as. to: all. other: prior or subsequent. applicants. - : cn 







































ae —Itis urged by. the appellant. that. the: preference right § was: uncon-: 
ditionally. waived. by. the failure. to. make application, after due notice : 
in accordance. with the leasing: regulations, and that. said. ‘waiver: 
fore er. foreclosed: his.claim of preferences? 2.0 on ae 
“The revision; of: section 20-of the. leasing: act is 5 that: the ented ee, 
Lor, OF * ‘patentee ‘ ‘shall be entitled toa: ‘preference right to.a:. 
permit,” a ‘and no-provision: is. made’ respecting the time. and. meds: of 
: asserting this’ preference. “Determination, of: that: point: is. left. to. os 
the. Secretary. ‘under the general discretionary power. conferred. by. = 
‘section 32. of the. leasing act... Johnson v. Patten (49: L..D., , 618). oe 
ae In: section. 12(a):: -of the leasing’ regulations of March. i, 1920, a 
- amended to: October: 29, 1920, supra, the Department prescribed. the | 
2 ~ following. method. for asserting piefensnes nets: abe cases. such. as s the 
“ones now: under: consideration: BBD OA ENB 2 GP Se een Ay Ee 
cae aye ‘Should: an: ‘application: for: permit. ‘for ‘antéred: or wateniéd, ands. aout 
“ae reservation: of the. oil and. gas. content: to.: the: United ; States. ‘pe: filed. ‘by. a 
- person, other’ than: the entryman or: owner. of the, land, the: applicant: will. spe: 
ar ; ‘required to. serve ‘per sonal notice: of such’ application upon ‘the owner. ‘or: owner 
io of ‘the and: ‘30 ‘entered : ‘or: ‘patented, with a: “warning ‘therein: that. it: said: owner 
= desires’: to” ‘exercise: his: preférence right, if any, 'to'a permit, ‘he must: file? ‘within 
30. ‘days, his: application therefor, in ‘the’ ‘proper: local: land office: :: The. ‘applicant 


s -raust: furnish evidence of the. service.of . notice.on:the owner and evidence. that 
the ees is the owner: of the jand. involved, either. by. his. affidavit, a ; 














= Alb is S swell: Settled. that ‘a waiver: oe a legal: ight ig an n intentional. 
e forgot. of the exercise: of that. right. - oy Vhe ere. there i isan afirma- 
_, tive. act’ expressing: such: intent, ‘the: matter. ‘presents: little: difficulty. one 
. -. Where, however, the waiver 3 is constructive; : ey: presumed from con= E of. 
oS Man 8 ‘or _ failure: to assert a seh ‘more: difficulties | are:  preseutet - 








i a ewe sink to ee all ‘hides mara Ghat ie to’ ple the | purposes 


pany. was in’ fact: disqualified ‘to take ‘a “permit, such’ fact, ‘while at 
“eo could! have: been’ presented: by. the: ‘patentee. by Way’ ‘of ‘protest, and: 


as the # inasitg act, conferred ‘pon the Boastaty » in. section 82 qecaie 


Si tt carpi patontens: wai indebe a | duty to ' 5 aplislne their. ed | 
erence’ rights. Tn this: case: e the: patentee Rink did: nothing, and: wa 


gia) tat aan 





 Petroletim. Conifiany, "The Government was: ew arrated § in Pasoninig 


_ thatthe preférence right was waived, and in taking’ further’ steps 
: ‘looking : to. the ‘granting ‘of a. permit’ to: said’ ‘company. Tf: ‘sald: ‘com: 









| “as a reason why he should not be: ‘required ‘to. exercise his pr eference 


Uso pip he! at. that: time, was ‘not: enough: to. rélieve ‘him: from: the: ‘duty, 
a |, eréated by the ‘regulations; ‘of ‘stverting Bie preference: ort showing , 


(66: S. EB, 29): Fairbanks, ‘Morse and ‘Co, v. ‘Baskett. AILS. ‘W., 1113). 















cause why he should: riot:do'son* 8 
“Nor is‘it. material that the applicant: company Jater withdrew its = 
- application, : as a waiver: is: not’ dependent. upon: ‘action, of: ‘others for 
“its. effectiveriess as ‘is’ ‘true in the. case of estoppel.” ‘Kennedy ° v.. ‘“Maary: 
















“There remains the- ‘question whether said waiver was. unconditional ee 





we land. divested the patentee. of all: preference rights; even: as against. as 
~ subsequent: applicants for: permits. © ue : : Bao 
The: question: as to. whether. there: fing: hee a waiver. or not, and the | 
~ seope: ‘of such. waiver, isa matter. of. intent, ‘to. be’ arrived at from 
‘consideration. of. the appellant’s! ‘conduct. , 
















: ~ made his silence. amount to a. _waiver was ‘cobated by the Departnient’s = 














- meptlations) ‘and the intent of this appellant, there being no evidence i a 
| to the cc ntrary. must be considered a as. ' coextensive with their scope bode 










: 2 the’ Sand? “in. aac nanos pith the. born: of sulk 8 i 
- eponing of nae ceine ‘of Deeteentes for. ie time. Hi 









time, tok exercise the sty all peecen ee iy act. His 
- failure't to. act, was. s then: intended) as. a 1 final: and complete: waiver ry ie nd 















: va Rae: the’ ‘ik: has beens epplied for! 1 by. asothise whe oe seb “upon 
a eo belief that said waiver’ was. ‘final... In ‘such. case he: Is estopped 
— chica ae eae } : 


dia: not s serve. “notice; ‘upon ‘the. patentee toie exercise. é snigh right as s would oe 
have. been. necessary. had. mot the. preference | been waived. . : 
a This: ‘appellant, having initiated” the’ first: ‘claim’ “after: tie. “arith: 
fy » drawal: ‘of the application: by the Metador. Petroleum’ Company; has 
ee ‘prior, Tightto/a. ‘permit,.a against, Rink, and: the latter’s: applica- 










tion. must. ‘be rejected ; 
he, Commissioner’ s‘decision: i As reversed, 





bts 







SHAW v RINK. | On} REHEARING) 
Deviited August #6 ae %: 





Me notice by: a: “party not of. record: as: ae “bona fide. applicant; for. ‘an. oil: asia : an fee 
ose gas | prospecting: Dermit, eeiting: a mere. intent. to. make: -spplication: in; ne : 








on Senne of the. Jeasing- act; inerely. preserves. for. a “Mmitea. period : a Pauses 
"y Breforence right. to. a ‘permit: as: against: other applicants. under. that. section, ye ee, 
but. eae of ‘claimants. under other sections: Of, the (act, al are. “unaffected. 














STHAD: Bwrky—Abveiisn’ ‘CLAIM. oF ee es ey AE fe Ose 
oe regulation which: requires. that a. surface: entryman exercise: ‘a preference 
nA right. tO.a: prospecting: permit, under. section. -20. of .the | leasing. ‘act,: upon” 

_ 4 service .of notice. by one. having, an: adverse. application ‘pending, or..to. 
oe 2 Shows. that: the. “adverse, claimant: ‘is’. disqualified. to: ‘hold. ‘a. permit, is..a 
“oss regulation 3 necessary. ‘and. ‘proper | ‘to achieve ‘the ‘Purposes of ‘the’ act, and: is: 
= authorized: by. section: 82 thereof. ee ee 













a DECISIONS: RELATING TO. THE: PUBLIC u NDS. 







a Fowvey, First ‘Assistant Seorétrgi ae a Pee ee eae 
Baths By? decision. of February: 90, {9045 int ithe case 2 at : Shaw wv. “Bink 
aba BO. LeD., 405), the: Department held. that’ Bert. S: Rink; patentee 
coe under. the: homestead laws,. with. oil: and’ gas. rights’ reserved to the 
oo United States under the act. of J uly. 17; 1914. (38 Stat. 509) for: lots. eo 

ae By 4 5, 6, Sec. 26, lots. land 2;W.4NE.4 Es: NW. ie SE: 4 A Sec. OF Ts: 
Peed N., R. 92 W.., 6th P. M., Glenwood. Springs, Color ado, land. distvict, wee 
ee ‘shad. ned ie preferonce right to a permit to: prospect for oik and: nee 

* digo a thereon, under: section. 28. of ‘the: pean? act of Nebr nary: 25, ; 





re 


| Sos Bs ae applicant # for a similar emit pursuant: ‘to: “section 1B. of the ae 
ee : leasing act ee ae es : gt 
ee Pe ond: to: a notidey served | on vd “ly. 30;. 1990, bye the Matador Betioleiim ake 
EY —s Company, to” exercise his. preference right, and: failed’ to. assert. any eS 
“ elaim:-of: preference. tiritil October 19; 1923, when he’ filed: an: ‘appli 
© eation for a. permit. “Prior thereto; the ‘Matador: Petroleum. ‘Company > 
- > had ‘withdrawn’ its: application, dnd Shaw. had filed 4 his s application» a 
pursuant, to-section 13 of the leasing‘act. a 
- o»The case is again] before. the. Department, on! ‘a: i motion for yoheuking 
Bled by. Rink and: entertained on “April ! Ol; “1994: "An adjustment: of. * 
‘the conflicting claims: has “been ‘effected by ‘the: ‘parties. aS tovall-the 
£3 °Jand- except: lots:8,, 4S and 5y. ‘Sec. 26, and: the Anding: herein wi 
5 relate only: to, that; area. - ee ee 
toe cet this, motion ‘it. is ‘poittad tif that tht. Matador Poiroleu’ Com. e 
a spans: did not, on July 30;: 1920, the date‘of service of noti ne 
| Sos thie: entryman, Rink, have’ ‘an. application, for permit: of eceonls cand)" 
at is claimed. that, in’ order’ that. ‘the. ‘waiver, : of préference. held to. 
oe exist in the. previous decision in: this: ease may. properly: be: ‘found,.: 
it must appear that: the notice was served: by one who had’ an ‘appli- ee 
ae -¢ation: pending. and ‘who was ‘qualified’ to receive: 4. permit. ’ “On the -~ 
~)* Jatter point it-is ‘charged that the Matador Petroleum Company. was 
Pe ~ disqualified to. -nequire: a. permit. ‘because, of alien, _ parnership. of its as 
eo stock: . Ceased te phe nt tg bo ; ae 
es "Bxaminetion. of. the acorde aiecloied that this notices sorveil sipobs oe 
the’ ‘entryman; Rink,’ ‘on July 80; 1920; recited: ‘that’ the. ‘Matador. 
Petroleum ‘Company ‘expected,’ a within’ 30 days, to file an applica- 
ae tion fora “permit. Jt also appears. that. while. notice of. intention to 
make application. was: posted on July. 30, 1920, on Sec. 22, said town- a 
: ~ ship, such. application was not filed until August 25, 1920... Le 
ee ee This raises. the. question. whether. the notice: served. confor ied to: he 
ee ~ requirements. of the: regulations governing” ‘such: notices. The 'direc- 
oo... tion-that such notice be. served j Is. Saree) in section 12(a) © of the he Pegula. of 
a oe of f Marchi uy 1920. ad L. i Dzé ve ar) a as ‘follows: oe ae 




























TECISIORE RERETENGUN ) fseeh rene Yq LANDS. 


Eines than ‘the eaeaiat ae owner of the: ‘and, “the applicant, will ‘be 8 Sean 
= to. Serve: > personal notice of such. applicdtion: upon the ¢ owner OF. owners. of: the. 



























ene to. exercise ‘nig’ “preterenie: Hight; if any; to: ae permit, he. mist’ ‘file ‘within: 30 
eae days. his: application. therefor. ‘in, ther ‘proper. ‘local: Jand office. ' The: ‘applicant: ‘must 
aoe furnish: evidence: of. the: service. ‘of. notice: ob: ‘the: owner and ‘eviderice: thatthe | 
- -party. served is the owner of: the land involved, either by his’affidavit, duly. 
corroborated, or ‘by: certificate of the officer i in | whose office, transfers. of Tei ] 
< Pepberty are td-be® ‘recorded, | - > | 












} This: regulation’ ee b notices. ‘by: an f apulicane 7 anid directs 
“that he serve | - notice. of. such. ‘application’ a [italics supplied] . upon 
(the c owner of the land. entered’ or. patented with a mineral reservation. 
ne The: Srpreeet : Peuremients 9 of this s Seaulotion: therefore Deseitale ee - 









> a aigtiee’ oy 8 a party oe then of Booked « as’ a. Boni ioe applicait d for 
* ~ permit, which notice recited. a ‘inere intent. to make: application: in. 
the fu not on otice: as ‘is contemplated. ‘by. Section. 12(a) ee 
of the: leasing teguldtions, ; supra, or which: puts. the surface. entryman : 
under any. duty to’ éxercise his. preference’ right: | Nor is it materiab. 9:37" 
» that’ the party. givi 1g such notice. to the surface entryman had, wat thes ee 
_ time of sérvice, poste [upon ‘Or i ear the land in the surface. entry ‘a 
~ notice. fe) “intention. to: make application, as provided In, section: 13 of. 
the. leasing act: ‘Such notice merely | expresses an. intent to. thereafter © 
: initiate | an application for a-permit, and its: only. effect i is ‘to. preserve: aes 
efor" 8. limited period a. preference right: to a: permit. in. the: person ae 
~ posting, as. against other: applicants under: section: As of the: actee6: 0°" 
“Behe of ‘slenente, poder ¢ other sections of the, act. are. 2 unaffected 
: “Th holding that one. who serves ss yauld polivs: under ‘section 2(a) ot 
te leasing regulations’ must, at the time of service, have a, pending 
ca ~ application for permit for ‘the land. involved, the, Departinent does: _ 



































; ee to the: ‘Bropoutien, TEL e's applicant. sérving. notice. must .-be. ... 
found. to have a. perfected application: and. to..be: qualified to receive 
o> @epermit, before notice toan entryman under section: 12(a).shall be’. 
binding, it must be borne in’ mind’ that 'séction 20 of the: leasing’ act 
pes did, not confer. a right’ to a. permit, but: a mere preference: over. others, 
pl ete entrymen. ‘who were. “qualified to receive permits. (State: of Wyo-* 
ene “ming ° v..Fry., and Doyle, 49 L. De p64), and that the time for exer- 
-cising. such. preference: right. was. ‘left; to. be. prescribed ‘by: regula.” f 
: » tions. * Tt: only” seems: necessary to” point out. that a requirement’ ‘that 
bbe adverse. application be adjudicated. as. perfected would. ‘work: end: ers 
2. Jess confusion ‘and’ delay: in: action’ upon. applications. filed. for the 
as development. of. deposits ‘which the United: ‘States has: reserved from.” 

aie entries for. r Siponss under te leasing act, and | bet a 




















“INTEREST IN INDIAN. OIL vam Gas EARS 


~ Insmavertons. a ae 
Tee = os C Deecmceny OF THE a Eigrenton, ee 
ere | SOMA EO aes "Washington, D. oF Apr 12, “1924, 
ae Ea Tae Couciiiberon a” OF. Teaiten: ‘Avwarrs ee ae 
oo AD) existing” regulations governing the’ jelsing’ ‘of ‘Pada ‘undi’ ost 
ae both allotted and’ unallotted, for: oil, gas, ‘and: other mining “purposes a ; 
oO gite hereby’ ‘SO: ‘amended, as’ to. ‘provide ' that’: no lease, assignment 
Chee. thereof, or interest therein will be approved to’ any employee or. em- 
peers) ployees' of the’ United’ States Government: whether connected with the 
: —-Indian. Service or otherwise, and 3 no. employee of the Interior Depart- = 
ment shall be permitted t to -aequire any. interest i in. 1 leases. of the above. 
character .covering restricted: Indian lands by owne ship: of’ 







seats 


_conporations having leases or in any other i manner. 









eae of ‘the s Gutebel and: Office dated ‘Jat anuary. son a 
: whet enue his ttc porn filed, as disclosed yt the, record, ’ 


Pebroary af 
















































Be ‘DECISIONS RELATING To iit) PUBLIC. LANDS: [voi 





ae section: 43 6E thé ‘basing: oe was: scoily’ intended: i ‘apply: to sane. 
veyed: land, ;Mieapable: of definite ‘description. or location: upon. amiaps . 
“posts thotite. upon: sibresyed co and. second, ‘that. his. ‘application 
was in fact. received in the local: land office on November 10;-1923,.. 
but was. allowed to- remain unnoted i in said office until. ‘November 12, : as 

eo , 1923, He also. claims: such: prekereilresss as ‘are accorded, veterans of ne 
e le ‘war: with. Germany. © See ee ee ene aA 
= | Appellant: cites, in. ae of his: élaim: that. tha’ noties ae foried. to : oe 
oo section 13 of the leasing: act rélates. only to unsuryeyed. lands, the. 

- following, language. in said statute : : = i ee 








‘Whether’ the lands sought in any such application and. permit’ a e surveyed 0 ors 
: unsurveyed. the applicant shall, prior ‘to. filing his: application for. ‘permit, ‘locate 
stith lands in a Teasonably compact form and: according: to the’ legal subdivisions 
~ ve the ‘public: land’ ‘surveys ‘if: the: Janda ‘be: surveyed ; “and in-an® approximately Ms, 
“square or-rectangular tract if the: land be an‘ unsurveyed tract, thé length’ of el 
_ which: shall not; exceed two and one-half, times its width,: and: ‘if he shall cause: ee 
- to’ be-erected’ ‘upon: the land for: which-a, permit’ is: Sought a: monument’ not’ Tess) 
- ‘than four: feet: high, at. some conspicuous place thereon, and ‘shall :post a’ notice. ot 
eres owriting: on’.or near. said ‘monument, ‘stating ‘that’ an-. application. ‘for: permit : 
will’ be'made’ within thirty days after date of posting ‘said notice, the name of. / 
es the: applicant, the date of the notice; and. such ‘a: general description: “OF: the: lands! 
‘to, be. covered by: such a permit, by: reference to: courses. and. distances: from: such . H, 
“reasonably identity: the Tend; sthting: the amount: thereof: in’ “acres: he: shall Waar 
peta the, ‘period: of. thirty days: following: ‘such: marking and: posting; ‘be: entitled we 
Se #0 a: preference right over. others ‘to. a permit for the land. ‘$0. identified. Gy re eae 





os He. claims that the provision for ae preference’ is: ‘yestiicted by ‘thess : : 
pees to ‘unsurveyed- lands: which must ‘be’ ‘identified: by 3 metes and oo 
- "bounds descriptions with. reference to natural’ objects. ae a 
Such view is. not. ‘warranted by the: terms: of the. ‘statuie;, which © Sah 
provide. that the preference. may be acquired if the. applicant. shall. > 5 

Cause a monument to be erected.“ upon the. land for: which. a ‘permit 
is: sought.” [Italics supplied.] . There. is..no. “express ‘limitation of. 
~ this “ppiforedee to-notices on. unsurveyed: land. ‘The particularity’ of” 
a description prescribed, was made necessary. for the. accomplishment Of 
-. «the. purpose of:the notice, namely, to apprise | all. persons who. should © F 
| ~ pead- such notice of the extent. ofthe area applied ‘for ~ Such, pare 
~~. teularity 1 was evidently. considered. by. the Congress as an. adequate - 
substitute: for the requirement. theretofore: customarily made. of. locas 
tors of mineral. claims that the corners of their claims be. marked on 
, seo thee ground. . Obviously’. 2 provision. would. have been ‘inadequate e 
©. which made sufficient. a mere description by legal subdivisions _ SUR. 2 
- - veyed. lands, | whether. the. survey. monuments. were or ¥ then». 
.. yisible:on. the ground. - It. ds. equally. clear. that public land survey Ne 
oe "monuments actually. on. the. ground ‘were within. the” expression ne 
; coe ~ - ‘ permanent mimeimersts | ” - [tales supplied} used. in. _ section. AB DE os. 






















i ge pro spe tore. for. oil. and: gas; ‘and. the. preference by. notice. provi: 





“ead: leasing 4 act, a5 
ns oe therein... oe 





ie ugistons. RELATING ‘To CHE PUBLIO. ‘LANDS. 











distinguished ‘from ‘ ‘natu val objets” me 





The: purpose | oot section: 1B GE the least act was. ste grant. permits - 





2 Se Sion. was. clearly, carried. over. into. the: leasing act. from the: proviso 


gion’ of. the placer- mining: laws’ under: ‘which. it has ever been the” 





 enstom:t to give. priorities. to the first: person. who. “located? : mineral eres 


fa lands i in the field, and er ected: appropriate. notices of his élaime: ‘No 
“reason. appears: for the. restriction. of. this: preference ‘under: the: Jeas- 
ing act tothe prospector: “who: observes. a: favorable. site for’ pr ospect: 
: oe Inge operations upon: unsurv veyed land, and: a: denial: of. Be like: pr ‘efer- 
ence to: another: prospector. merely because: ‘the: land: ‘chances: to. be - 


surveyed. See: ‘Wagner. Coffin ét al. (49 L.-D.,.655). 


= oh purchased, at ‘the Shreveport, La., , post. office,.a. ‘money. ‘order: ‘for 
the filing’ fee’ on- his permit: ‘application; that: ‘he: deposited. higsape 

plication j in the: Shreveport. post office ‘at. about. 10. 20:a. m.; that there. 

- was no congestion. inthe mails.on that: date; that, under. the practice . es 

ae of the’ ‘post: ‘office, a letter: mailed. at’ 10: 20: ‘ae m. would, on. November 
951998, have left: ‘Shreveport at 415 pi me of ‘the same day; that. 
ee ty train carrying ‘this. mail” was not: delayed on. ‘that: date but. arrived | 
Pan Baton. ‘Rouge at about: 4,20° a. m.; November 10, 1923; that the. — 
“mail: ‘SO. transported | was: delivered to. the. Baton. Rouge post, office 
: - shortly: after: the: arrival : of: ‘said. train, and’ that. said mail: was® de: 


a land. on: November: 10,.1923; and. marked. the: corners. thereof by: blaz-- 
io ing. certain: trees; which fact: was: ‘stated 3 in, his. notice. - The: Congress * 
. -has not given to war veterans any-prefer ences in connection: with per-. 
a _mits:: ‘and, Jeases under. the: act. 0: f February 25, 1920,. SUpTa,;. and there’, 
"remains only. appellant’s. allegations. of: priority: of initiation, n of a. 
ee aim to, a: permit: over Hardeman: to: be: considered. ea 


a mitted, certain, ‘afidavits in corrobor ation: ‘thereof, the: tollomiags: - 
ee facts: os : : 














In: this, case; it. seems clear. that, Hardeman. ‘posted. notices upon. he. 


Appellant. claims to; be: able’ ‘to, _prove: at. (hs Gaarliig. anid, ‘has. ‘subs 






“That, = November- 9) 1993, Hstovoen the: hours: -" 10 Vand W ‘ae ‘mh: 


Me 





~~ Jivered on that morning: (November | 10, 1928), shortly before 9 a: Mm. ee oe 


ae the ‘opening’ hour of the land office: 


ing i in : fact, delivered to the local officers on the morning 2 of ‘Novem- ef, 






From: these: facts. appellant. edaitag : that it aust b ie “folind: ae “Gage oo 





ee November 19; 1993. “Tn hig aoinedtions he: pont out ‘that at Neveribans" 
a “10, 1923, was. ‘Saturday, a legal half holiday, and deduces’ that, the eee 
ee mail: for that day. was allowed to go over until Monday. oo 
T£ it be assumed: ‘that. appellant has. established. all ae the Bee ro 
a ‘alleged, he has’ not: shown, prima facie, ‘that his application yeached — - 
othe. local: office 3 in 1 advance of: the » posting: py Hardeman. His cons Sake 








oe ‘avaiont that the d lelter containing his’ ‘applicatiba’ was: delivered t - 
~ the local office ‘on N oveinber 10, 1923, is based*upon an ‘assumption, co 
: wholly unsupported by: the evidence, that the letter ‘left: the. Shreve- 
port office in due course, that. it. was: duly: delivered, at: the Baton 
cece Rouge post. office, ‘and. that. it: was;'in’ fact; in ‘the: mail delivered 
from that post: offive. during’ the ‘working day of November: 10, 1993." 
‘There: 1s" m. ‘this: ‘situation. ho statutory: presumption: of: potiea? Or. 
» delivery of a letter sent in due course, such as:obtains in ‘certain cases’ : on 
| “Involving. mere. notices. ‘to: individuals; and the. Department’ isnot: : 
“oS prepared to assume, On: the evidence. before it, that whatever. default 
Bes or delay i in ‘the matter. ‘occurred was. occasioned by its agents.” . 
Popes Ice ‘view of the: fact that: the: application is noted as’ ‘pebwived at ? 
8.80 p. m.,-of November, 12,°1923, the: Department i is convinced that, . a 
iaeen said. application was ‘not delivered until some » time: during that eee os 















: ‘necordancé with ihe prastios Ione pr revailing, and, stated § in: thee ‘cases. 
a ‘William: o. : Lou: ne L.. ‘D,; ee Lewis 0 Morris: ak . Be 







(lnsioeoeres ; de lecisia 101 





a Duseer Lanp Rates. Lani WalebaaiwauSeanciems:, 
oo The: desert-land: ‘act’ of Mareh. By 1877, which fixed: the sum: of ‘twenty-five cents: 
per acre as. the’ price | to: ‘be’ paid: upon: ‘the: initiation. of. all. ‘desert-land.. 
: “entries, did not supersede and destroy. the: proviso. ‘to ‘section. 2357, ‘Revised. : ; 
eh Statutes, which. fixed | a double, ‘Brice: for 3 reserved. sections within the Timits ae 

me Of a railroad. grant. oe ce pea Ue sar yee wens es 
eS oe RerayMinr—Dusurr: LaNp—Ramroap ) Lanp—-Sratutas, re alee eae oe 
A ‘desert-land. entryman;: who: ‘was: required. ‘to: ‘make : an: ‘initial: ‘payment. of ne 
fifty: cents. per: acre. for. land. within. the: reserved limits ofa railroad’ ‘grant, es 
og ‘is. not. entitled to: repayment under ‘the. repayment. ‘statutes: on: the ground) oo | 

that the desert-land act of March’8,. 1877, fixed the initial. price of meaty i 

| cA five cents per acre: for. all. desertland. entries. . es Pres cuneate y 8 

vey Courr AND ‘DEPARTMENTAL. “Ducrstons Crrep, ‘ApeLTmD: AND. ) DISTINGUISHED, a as 
att tas . Case of. United Statés.v. ‘Ingram: (172 U. S., 827), ‘ited. and. Applied. Case eof { 

James. By re (50. io Dz 461), cited and  distngulstied: f Pawan, ita 









Seine Goon, Assistant Secretary: Fe re 
os Bpank M. ‘Czarnowski has: ‘appealed on the: decision, of the Com: eet 
oe “ afdetonet: of the General’ Land Office: dated December 81; 1923, ‘deny- Oe 
ding. repayment, of: ‘moneys ‘paid 3 in. connection with desert: Jand entry Ae 

re 41200, been Arent, land « district, . en as 





ae ciated fot said larids, Bk pas is’ s contended: that. ‘the: “dbebit: ine | 
-aet of March 38, ‘1877. (19. Stat., BET) 5 ‘fixed-the sum:of 25 cents’ per 





ae - aere as the price to be ‘paid upon the: initiation ofall deser t-land. en- 

Sa SE 1eS,. and there ‘was DO legal. authority: for: the requirement. of 3 a ‘pa 
sent of. 50 cents: ‘per acre; that the said ‘act: provided. for the forfei- 
are: of ‘the initial. payment j in. case ‘of. failure to ‘complete. the. entry 
and: ‘forfeiture of 50: cents. per acre for. such: failure: was’ not author- ent 
vs ined; ‘and therefore the sum of 25: cents: per acre’ ‘was"an excess: ‘pay* Pee 
ment and should’ be refunded. | ‘In support: of. such, contention: desis ia 
oe partmental decision i in the case of ‘Heirs of James. Byrne: (50: LeDie 
» 161) is cited... It is. therein stated that “ ‘The desert-land act. of. 187 7. gr 
a meee which the: ventey. was shade yeeuired, an » initial: perma) of ee a 


is more.’ 









“The initial pajenelt of 50 canta per acre: was. ae Eger reason: oe a : a 


3 : Bie of the. Commissioner’ yf the: General: Land ‘Office, ett oh 
~ © provided that. the $2. 50. ‘per acre: should ‘be ‘paid i in-two, installments; oe 
~» "BO cents per acre at. the time of the initiation of the entry, and: $2. 00. pais 


o per acre at. the time of submission. of: final proof. The: desert- land. act ae 


: . on: March 3, 1877,, ‘fixed, the amount. tobe paid upon the: initiation. of : oe 
bole an entry. at 25 cents. ‘per. acre: ‘and $1 per acre upon: the submission of. es 
final. proof. As held by. ‘the. Conimissioner, the argument. ‘could: Bg 8 


_ ~~ reasonably, be: advanced. that there’ was no’ authority i ot ct 
vs Lor. a? charge upon: ‘submission of final proof greater. than. $1 per. acre. 








inder: said act . 








| ~. It can teadily-be’seen. ‘that.if $2.50 per acre was the. -proper. peices 
ee oer said pi which 3 is tacitly. admitted aya claimant, the 5 desert ise oa 


nie? pean: Of ‘the: Comninissioner! wy 
einen relied UpOH. in the: decision in, the | Byte o ease, supra, ¢ s 


cents ihe ‘inils ‘oft a nailfoad land gant: ie te was intent to: 
es hold, that. all such desert- land’ entries: could: be. conipleted. by. the. pay: : 
. pee of SL upon submission’ of final’ pr ook. Such 1 question was not” 








_ TH526"—24—vor 50-27 ae 









: DECISIONS RELATING TO. THE EUBEIG. LANDS. 









7 volved ix in’ Gil 0 : case, : fre as he stetofore: stated the dosent land: act’ ao i 
: ue applicable. as: to: entries of the. character, here involved 3 as. ‘to neh a 





oo ee re suitiate: > hig entry. He: abandoned it: “and Sioupht suit to. ime ee 
. ever: the money paid upon: the. theory. that lands within the place ~~. 
limits of a: railroad. land. grant: are: ‘wholly. removed. from the. opera-. Seed 
tion. of. the: desert-land: Jaw and: the: attempted, entry. was absolutely 7 
Tyoids. - In the: decision. ‘denying the claim, : the: court: held ‘that the ae 
: “ desert- Jand: act of 1877- was not: applicable i in so. far as: the. price to be. ~ 
“8 paid was.concerned for lands -within. the. limits. of.a.railroad,: land - - 
grants: not that’ such. Jands. could not be disposed. of under such act, 
Sse Buti only not ‘at the. price: fixed: ‘by. that. law; that such. act. did ‘not aS 
ak supersede and destroy the proviso, to: section 2857 .in reference to.a 
. double price for such reserved sections. Tt accordingly follows. that ae 
o the: contention: of. élaimant i 1s. without: merit. ca wean 
: The decision, appealed : from i Is: affirmed, 


7 ; rae Z . 
: Wy, ie eee ; A Haast ; ni. r. : : : on 
wh ved hie i ee Ages eee : A Eee vy Bip tha cobs Ree eG tee Sa pe e 
: SETS “a, GES Eee - 4 en | fee SRL gets Manes aie e ne a aot 
fia Visio. ‘ fe Ge a cap bh od oe E _ 
Pacem cee Tere 7 4 E on et ree, 
es ye eee See eee Te prey te oes pie 


“OLIVE « HARRISON. 
-Deciaed April 2h; 1924. vee e y oe a : oe ne oe 


Pa a ‘ Rupayatewn —lowmay — Coat ‘Lanvs fe — Wats ~ Axoenpuemwe — - SunFAOE a 

Des “RIGHTS. ante r Pe hse CaM ear tg sagt ete ales ot . seta ae =a 
oa “the. allowancé- of: an ‘entry. for. Jana. subsequently: included within’ a. coal por 
are = oy Wwithdrawal’: is not” an erroneous. allowance. within ‘the purview of the ~. %. 
a ee act..of June 16, 1880, notwithstanding that. atthe time. ofits 9 
abandonment by. the entryman. there: existed: no law. under which: at t could 
shave, been. confirmed ‘as. to” a. ‘surface’ patent. ee ae ee 
RE AYMENT—EWiRyY—ReLINGUISHAENT COAL ‘LANDS—_Wirapeawar. eae 
“A claim ‘for repayment . under. the. ‘act of March ‘26,1908; ‘based - ‘on “ate. noe 
i rélinquishment ‘ofan. entry’ becatise of its. inclusion. ‘within a.coal’ with- os 
drawal, cannot be allowed unless it is shown. as. a \ fact that’ ‘the withdrawal i aS 



























= Dapantuenmar, | Ducisions Orr AND, ) APPLIND, ae re : nar 
; +» 694), and William H. Irvine 031 L. D, By oe 






Ge INNEY, First Assistant: Pas 4 ie get iret ere eee eee 
oe Olive M. ‘Harrison’ has appealed . from a ‘decision 8, the. Comins: a8 
se ai sioner, of the General Land Office, dated December 2 24, 1928, # denying © ao. 











ees land entoy: No: 0. 6109; “Halena’ "Modan lend distelet:: I 
"-'The record: ‘discloses’ ‘that: the: entry was: made: October: 26, 1900 a 
On April 4, 1905, the Commissioner ordéred a, hearing: apon: charges — 
~ preferred - by a special - agent. ‘to. the’ effect. that claimant: had: not. 
oe “> eomplied ‘with the. desert: land: Jaws. ~ Such: ‘further: ‘proceedings - 
“ owere had that: by ‘Commissioner’ s letter’ « “Pog; Reptopier. 945-1907; 
“the entry’ was canceled by. reason-.of such. charges. cee 
Je Repayment i is. claimed: for: the: alleged. reason: that: sitter: the entry 
oe was. made, the land: ‘embraced ‘therein. was: included: in a coal with 
> *- drawal of OQ October 15: 71906; that: thi s made it: necessary: for claimant 
vue i ither:t to: PROVE that: ‘the land owas: ; nonmineral: in. character. « or * to 













re 









a “ dands: “that: ‘ehiepnah “iieretdpe: ‘decided: to. abandon: ‘the. lend, rand: 
te the: paler to ‘be: canceled, d by. the: scone at: ‘is ee 









| Ge that: yt reason vet the fact + that sete enti ct ‘could t ‘iat t be.  bntoned : 
oe as. having | been made for mineral eee becomes immaterial as 3 to oe : 











& been iahde f for = Med a ih i me ve td a coal ne 





oe “Wher, as in n this ee do ant: is ie bropelly 3 allowed upon ae 
oe proofs submitted by: ‘the entryman, but’ is ‘thereafter canceled. ‘because 
alt hag es otherwise ascertained that the land 3 is. not of the char: 
















ARO : DECISIONS, RELATING, TO: THE: PUBLIC LANDS, VOU: 





ee represaited § in the proots,. the right. a ‘repayment: winder: ‘the act: 
.-of June16, 1880, does. not éxist.. ‘See. William. H. Irvine’ (28. Led: oe 
 AOoy “Said: act. Hibed: ita prerequisite to the allowance of an’ appli 
cation. for. repayment that. it must : ‘appear that: the. entry, was erro-* 0 
_ neously. allowed,:a condition which: doesnot’ appear, in the. snetante 
“ease. “See William E. Creary. (2. L. D: , 694) «, eras : ie 
AON either. can: the: ‘appliation: be. ‘allowed: aides ‘the: act. of March . 
v! 26, 1908. (35. Stat., , 48): as. repayment: ‘under said act. is: governed: by 
ae the limitations: of: the act: of: December: Ty 1919. (41. ‘Stat., 366), : 
a which would bar: ‘the instant: claim ‘ as: it’ was not ‘filed: until ‘August; oo 
1929. Even were. t not: barred;, “at! could. not: be: allowed cunder - the : 
pat act of 1908, for, as" ‘correctly. held. by* ‘the. Commissioner, before. yee) 
sure ‘payment can. be made, it must. be: found: as a factithat: the. 4with= 
oh _ drawal: was the: determining factor - ‘jn. ‘the relinquishment, or aban- . 
z ~~ donment: of the: entry, and.as entryman. made: every effort. to defeat ee 
the: charges: ‘of: ‘noncompliance: with: ‘the: desert- land: law preferred Be Me : 
“against. him, the: ‘contention: that’ the entry. was. relinquished. beeause _ 
aaa of the, inclusion of the land i in. a: coal withdrawal: can. not be's ‘sus- : 
























"United s States. to: Bass: lands ‘ehiveyed: by. a ies -est lieu ‘Selector. indeteasible, ; 
Sica ce failure to institute further: recovery: proceedings: within: a  Derlod: of se 





a “The ani General OF ‘the ‘Slate of Oneeen' haa filed |: a “prota: 
0 ae the. approval of the selection. under. the: exchange provisions oe 
eee “of the. act. of Ju une. 4. 1897: ¢ 30. Stat.; ‘Al, 86), by. Fy A. Hye, 0 of lot: 10, ae oo 
‘See. 8, T. 1S., ‘R3W., M,. Dd. M.. AG 36 are Ren a 
oak land dei Ed “Ss 





















ginal ule the Josh of ‘Oregon to Hyde on J st 10, 1898; ‘and ‘was ee eee 
relinquished to the United ‘States ay y, Hyde a and hig. wife on. J duly 2 24, eee 
1899.2 Pe < | i ee 





ae on 1 the:  ground't ‘that: the’ titles 6 Oe. tends had 38,8 se 
at the ae by oe for the. bent of the defend a sete Eiyde, Oh 


on pica Fag. Sas Sa Court: todipied the: dae 
: me of the court: “below 3 In ae to: the. tables: to 0 base land’ surrendered: to 























_ DHOISIONS 3 RELATING TO. THE PUBLIC: ‘LANDS. 


ot ‘gonbidevation: for ehicly the: ‘State was to execute 6 quitelain: ‘deeds : 
~ for. such: quantity: of the base’ land. as was needed: -.Some. of the. pro- 
a posed. compromises: ‘were. ‘submitted to: the: ‘Department; ‘and: ‘under 
date: of May 3, 1920, the: Department: held. that: where: the’ ‘selections: 
beh Wwerer. -otherwise. ‘proper: ‘for allowance, and the: State. submitted: its 

re “quitclaim, deed. to the: Government. for. the. base lands, the. title. would 
= be regarded ‘as tie in the Government, and. the ‘selections iH Howl 
oo be approved. 9 00% fiche 2p ge sos res Eran 

“pAb the hearlig. at sty Oregon: a in ‘Deseinbets 1922, no new. ‘evi- oe 
eee “dence was. adduced, the. transcript thereof: consisting mainly. of-certi-. 

fied: copies. of: ‘testimoriy. and other’ evidence. submitted. at: the’ trials. 
a before. the. Oregon Circuit. Courts and in the trial: of Hyde, Schneider 

ie and others i in 1908,. -in:a. court of. the. District. of Columbia. | : 
oo Under. daté of: May 18,1923, ‘the Commissioner of: the: ‘General’ ee 

“atid: Office;. being: about. to’ consider: the record. ‘ade: ate ‘Salem: ie 

Oregon, in December, 1922, requested- departmental. instructions, ee 
following being, quoted. from the: Comnissioner’s. letter: : a 











: “The « Supreme: Court: of: Oregon. refrained. from: declaring the: ‘State's in’ aches goes co 
ine the: Silits: brought’ by: it! in’ 1913—fifteéen- years. after * ‘the: execution. of | ‘the - 
deeds. conveying the lands’ in issue, because’ of. Special“ reasons set out: in: its” 
decisions, chiet: ‘of. which: was lack: of notice ‘or knowledge. by. the. State? “of “the. ee 
frauds. committed: against: ‘it: ‘by” ‘Hyde; Olarke, et al;, and’such portion of ee x 
_. decision as was adverse to the State was made without. Prejudie’e; 20 eS 
oe “Is. the ‘State. of Oregon, now. in laches, not haying: instituted ‘recovery. ‘pro- oy 
Sa ie otnae ‘within | the: period: of almost five. years, since | the. decisions. BY: its: 
va Sipeerne Court ‘became final? aS ' : 








aS. the rule annoiineed by seis ae Supe on. Apa 1, 1918 we Li Eat — 
fs os SAE 3 relative t to base jands precited from: the State of eee 




















‘of ApH L 1 1918, “qefeired to. hovel’ is snot applicable: to 5 elections 
‘based’ on gery procured: from the State of Ore egon, as “Oregon, unlike 

Be, California, has. no. statute of limitations, which can afiget: actions by a8 
the’ State to recover ‘real property. a oe oe 
Ty the. case ‘of. F, AS “Hyde. & Cbs on ( bahearing? (46 L. De , 841),. ae 
eferred to-in: the departmental instructions of June: 26, 4993; ‘the 

nee “Department held. that the facts. in. the. case. distinguish. it from: the a 
= “ease. of. State. of Oregon. v. Hyde: et. al. (169° Pac., v4 51) 53 in ‘that j in the. : 
latter. ase the. ‘claim. of the State was not only not, barred. by: any 
eB statute ‘of. limitation. “ ‘but. the: State was. ; also: ‘Strongly desirous. ob 38s 
oS - recovering: its, lands.’ eg a 3 oo. 
ode Dhe. State’ s suits, as. ‘heretotore stated, were eae ded in n 1913. oS 

: fifteen 3 years, after the « cause. 2 of action. arose. The: decisions of the 02 












mer Siplaine Court pecihina’ fil: Septeimber 1: 19, 918. ne no: vahne 7 
\>* sinee has the State. made an’ effort to secure. the permission of “the. 5385. 
os Congress to: make: the: United States. a: party. to: a ‘suit’ to. recover. ‘the. a 
ieee - lands. described: ins Supplement: pus ‘of: the’ State. Supreme’ ‘Court’s : 
ee decision. On ‘the: contrary, the State’ has. contented itself with: an ores 
ae toinduce the: person ‘or whom: ‘the various. ‘selections’ were. 
: Gnade to’ pay U5 | 50. ‘per. acre: for the’ base. lands. Inthe protest. ‘under nie gc 
ae consideration. the Attorney General for the. State of Oregon states: : 
a : TE is ‘true, as. stated. in the: Commissioner's: letter, “that in “many: ‘cases. ‘the 
ohn E State would ‘prefer: Or: ‘receive $7. 50: ‘per. acre: for ‘its: Jands. rather than. “to 
ue recover: the’ ‘title: ‘to. the. base’ lands, ‘and: ‘the ‘State officials’ have: relied- “to. a 
. OE Nery: ‘large. extent upon. the: esoperation: of the: ‘Federal Government in 2 bringing 
eee about. this. desirable result. Ce ee , Gt cae ee 






























iio ties ie ae eee a a 





ee Th: view of. the. ‘iliinty: -exprecsod attittide, Ot: oe State; would the - 

"LS Depastant bes warranted. in. ‘helding: that’ the: ‘United: ‘States. ine 

we approving: the: selection’ in “question, would. obtain -a: ‘perfect, inde- 
eho 0 tl e and ?: Tf so, ‘the: protest must. be. dismisséd. 

ae Gnleis it ‘per now: ‘held that: Bh suit: by: the State to recover the lands’ 

a im said “* a 










es Supplement. Ani is. not: barred: by: teason of laches, — * 
Ve : then: the title. ‘to: the, base: lands: as: perfect. and. indefeasible. “The: 
ae “Oregon: Suprenie, Court: on Ja anuary’ 8; 1918, held: that, for: the reasons: 

stated: by: it; the: State: ‘could. not: be. changed: swith laches. at i 
i ere six years: have elapse since’ that. decision. was s rendered, cand ne 





eer” 











eee 


S . ae in. og inte Os that the ne in question: should be ade ae 
os ee on. | the cf the United: ‘States, by. approving: the. 

















a a hie serip, ‘aie ‘auch!  pubehoset eee position't te plsad | the Siate’s S- o 
oo Jachés ‘in the’ event. that, the Congress.at a: later: date: should: ‘permit the: 
= _ United § States to be: madé a party: to, a ‘suit: to recover: the base lands... 

oe En ites ‘instructions: of June: 26,: 1993, “SUpTd,. the. ‘Department, ine 
ee ffieaty ‘answered: in: the’ affirmative the: question: ‘propounded By: the a‘ 


oe Commissioner ‘of the General: Land: Office 











UIs the: State ¢ of. Oregon 1 now in. ldches; not. ‘having Institutet recovery y proceed: - 






oo Nothing « sét. fittivin: the ‘et ander’ consideration convinces sthe SS 
ee Department that’ it would: be warranted i in. ‘longer withholding ; favor he 
<e action:on ‘the: ‘selection. ' Pe At as ea 
oe ~The. ‘protest is therefore dismissed, me os 
























eaessionn RELATING: TO: THE: PUBLIC 0 Lan 
EDMUND HERREN,. 
" Decidled May £ 1924, 


yaoi ‘wesy—Apmeteanion-—Strrimcaxt—O7. AND. Gas: Lanne Pa S- 





i aawen a subject to ‘the: reservations of tie & ‘Bet! ‘of F wily 17 914, and “tpn 
waiver” of: damages: tO: “the: surface! improvements: as’ required: ‘by. section’ 29°. a 
of. the act of February 25, 1920,-and the permit applicant is not, obligated” oe 
to. ‘show ‘cause: against, the allowance, Of: ithe. homestead, ‘application. pon oe 
those. conditions. | 3 oo ee oe ae 


EPARTMENTAT, Dectston: Crrep,. AND: “ABPLIED, | CAE 
“Case-of Alfred oO. ‘Lende: (49. L. D., 805), eited and. ‘applied 


Enory First. Assistant Secretary. 













“010420, to. ‘enter: under. section 3.of the. ‘enlarged. ‘homéstoad. act: of 
~~ February. 1 19, 1909: (35: Stat, 639), lots’ 4; 5,/and: 12, Sec. 12, ‘and. Tots? 
“and 25 Secs. 18, T, 88 Ns R. 19. Ww. AN M. Pp. M.,, 166. 98 aires, eee 
coe he" Durango, C i 
_ entry: 09361, made September 5,. 1929, “for lots 7 and § 8, Séb. 16. (Tr. : 
53), in.said. Jand: ‘district: “With: ‘the application, he: filed his affidavit ~ = 
allegizig® that: on. June*18,: 1991, he had established’ residence, onthe ~ - 
~ additional: tract: applied. fors: and had “purchased” from: a. preceding . ee 
entryman tlie. fence: on.the land: and ‘procured | his. relinquishment. of: 
“the entered land, and that for two years had. had:20 acres of the land. ~ 
_ under’ cultivation, and. by. reason thereof ‘he. claimed” a ‘prior ‘right > 
of entry. thereof. .On:October: 6, 1923;;the entryman, filed. a: malts a 
drawal of his application. as to ‘lot'2;-Sec. 13: ie 
“Fhe application was. subsequent in time: to, ‘and in: conflict: sii, A, 
oil. prospecting. permit application: 09280:as' to: lots. Be and 19; “Sec. ee 
oe, ; and: oil: prospecting permit application 09291 as: to. lots: A: and: 2, ce 
See. 18, and, it having Been transmitted: ‘by. the receiver » tor the Com: ae 














OB, 1993, pendored: his deoieton. a among: 'otar: thinge | anit the. a 
‘ued applicant within ae oye | to. file Ais, consent to’ ene the : 






: ee aid decision ‘the ‘hothestead: applioant appealed: Silla ee 
aes Ce 4923, to” the Secretary. of: the. Interior, He’ claims.in. his: appeal ae 
“ee ein he. had been: on: the: land. over wo. years;: chad thereon: ‘a: Bood., oe 
- hou and 40 3 acres in’ COD), and was: = complying with: the > homestead, 

wt laws sl : = ¢ 


















_ DECISIONS: RELATING: TO- THE PUBLIC LANDS.' he 





re Sonting t te comply. with: the oil and mineral land awsi ae set’ forth 
| ee thé oil: -leasing: circular.. aR EE oe oon a ee 

: » The: record shows that: the’ Gil. ‘and. gas: permittees have?’ not ‘com-". 
~ plied ‘with a. Clause: in the’ Commissioner’ 's. decision: allowing them. re= 
ee spectively. 30. days. (from. ‘November '2; 1993, when said’ ‘appeal was 
aver on. 1S ackson, and: from | November 3, 1923, when it: ‘was. s served 

















1 reservation vot 


penile notice of his: = application t therefor; in i the Tatter: part of 1990, P e 
oS prigr. to’ ‘the alleged ‘settlement: by: the hormestéad. claimant upon ‘the 
Pak, ae ‘Thus t the application 4 for homestead sntey ranks ether ent in 4 


- . be’ Dye a and: there case. ee as: to: the sland 3 in, conflict, unless such : 


oan shall be ee thin 10 days” after notice to: the. homestea fe 


me pee service’ ¢ Sr etiass ‘deposit with: ‘the: receiver the “apprbised | price. ‘of the. 

mn Jand;, is a departmental regulation: which: may: be" ‘waived ‘where good: faith 
hasbeen: manifested: nd its: literal. nforcement: would work, ‘hetdship no : 
“rendered necessary. by any public. need. ; ene a 








a een “sistetane! Seonotinj:. 


-... This is an appeal by Merrill G. ‘Widener: Feo the. decision: of die 
ee. Commissioner. of the: General: Land ‘Office’ of. December: 92. 1923, ‘ape. a 
= aS - proving the. action. of: the. local office: in: re} jectiig his soldier’ s dedlara-- Pas 
De tory ‘Statement: ( Coeur: d'Alene. 011908). ‘for the SW. Ae NW. 4 Wade 
oo SWid id SES 4 SW. 4 hy ‘Sec. 32, Ty 45: NS UR: a4 E:, By. ME, and. penuite: oe 
8 ting: cto. -chiaridi the. timber: and. stone. application: ( Coeur d'Alene 





oo igs4). of. Mrs. Jessie F, Lobdell, ‘earlier. filed, for. the same. land.; 






_ DECISIONS, ‘RELATING 0. ‘THE, PUBLIC" LANDS.: trie - 





nig Se iBPes —_ 


‘ ~ Appeal is made: upon: ‘the’ ground that. Mrs: “Lobdell. was. alowed: 





oS He 80% days from. the: date: of acknowledgment of receipt : ‘of notice to. pays ss 


ene a the. appraised. ‘price. of the. -land,; cand: acknowledged. such: receipt. 
ee (evidenced, by returned Tegistry: card). on. October: oT; 1923, but: did... 
- - not: make the required payment. ‘until November ot; 1993, cupon. which _ of 
>" day Wideman tendered his: application above mentioned, which was) 
a ~ rejected for. conflict. It ig ‘claimed that: Mrs. Lobdell: ‘was in. default - 
---as'to:time, and that the land‘ was therefore subieet, to ‘entry. ane 








: : the soldier’s declaratory. statement... 


|—"Eehading the day of aknowldgnent of recipe (October 21), 
there. remained. four days of the:month: of. ‘October, to;which must: ._, 
eee! added 27. days of the month of. November:::'This would total 31...’ 





nate =e oe se 
aed beer a oe 








: = “therefore, to have been in ‘default. one: day: as to time: 


| e tions: above referred to further: provide. (see. par. 30), ‘that: 










such: application shall haye ‘een’ finally; disposed, of. adverse: to. the, applicant. : 

















= hardship: not: rendered: necessary: by. any _public: need. 





_ fied is is S affirmed, 


“days, while the regulations (see Circular No: 289, ‘reprint of. ‘March. - 
aoe 1916, par. 20). require. that. a. timber and. stone. applicant & muisty:36 33 
ee within. 30. days: from: service of. notice; deposit: with - the. -Feesiveny [ 
- the ‘appraised. price of the lands”. ;Mrs.. ‘Lobdell SppObie 2 


eee - After an- application’ thas ‘been’ presénted: hereunder no: other’ person. will ‘bee 
| jamie ‘to. file: on ‘the: land embraced. therein under:any: public-land: law: ae i. ie 


eee Mrs. Lobdell’s ‘application: ‘had: not® ‘been: finally: ‘disposed. of: abe 
ea “versely | when. ‘Wideman’s S was. tendered. ° ‘She-states that.on- Novem- - 
=e 26, 1923, ‘she appeared atthe local office:and. tendered’ a heck 
— “for: ‘the ‘appraised price of the land, and was informed that such. — 
as _ check could.not. be accepted, but. that. the. allowed: 30. days. would nob. 2s 
“expire until the. close of the 27th. The following day: she made ac- 
: bls tender. : “She. further: states that. she has spent. consider rable : 
ime and money in. connection. with her: ‘application. .. ~The: time: ae 
: equirement. is not: statutory, but: an. executive ‘regulation. which, the 
Department may waive where its -literal enforcement. would. work ae 


~The decision sppenled, from 1 1s i accordingly: modified, and ae mode 








~ Tty does: not:; follow, however; that: the: application. of: Widens 1! 
| «should be, ipso: facto, accepted. and: made. of. record, for the reat 2 


















The general pHGSDURES: ‘regulations’ of “May 99; 4920, ‘being ‘abplicable to: 1éases 
::, In proven: ‘fields, donot: contemplate ae ‘situation in’ which’ considerable pre- 
‘litany: work: is: necessary: before: ‘the: -actual. ‘opening: “of: a. mine. can: “De’,. 
- “. undertaken, ‘and ; in. order: to. make. effective: the. purpose of. the: leasing aety 
Ce it ie: clearly. the “duty: of the. Secretary. of ‘the Interior. ‘to prescribe: such’ 


- terms for. leases as will promote: the _ development of whproven. fields.” 










ze tlie REGULATIONS: ‘AMENDED. | on 
~_ Sections, 4 and 5 of the phosphate regu yalations « of ‘May? 22, 1920 1 (e at L “D, 5 13) 
“amended. Se en : 





om INNEY, First ‘Assistant Seoretiry:’ | ee re ee 
i. ~Reeinald (6: Willis: has: appealed” fein: the® decision: of the’ Cote oe a 
oe iissionér: of the General‘Land Office, dated November 26, 1923, which. - 

required. him to. consent to. accept, a lease for phosphate, pursuant, to. 
- the. leasing act of F ‘ebruary. 25, 1920 (41° Stat., 437), for the SW. 4,: 
ge Wad “SE. 4 a3: “Sec. 22, -all Secs. ON and: 84,'T. 9 Ni “RyAg W.;. M. M., ae 
a Pers Montana;: land. district; ‘subject: 0° a royalty rate of. two. per 





















2 Bes 1 000 tons 2 a ‘year... a eee 
og. noes granted pursuant. to section 9 of. ‘the. Jeasing ee ot £ Feb. 
oo rmery. 25, -1920,. “supra, ‘require: ‘under: the: provisions of section aa of. 
~ the general regulations, approved: May 22,1920. (40T. DS 1518); 5 th: a | 
not Jess: than “one-third. “of ‘the minimum investment: ‘ha ex- 
pended i in. ‘dévelopment: of: the mine’ during the first’ year,: and’ ae 
ee amount. for each of the two succeeding: years, unless said minimom 
has sooner. been: invested. an sein. AAS nee 
Be This’ appellant. claims: that! the existence | of: wrovkable: “phosphate: 
= “deposits i in the. land. is:so uncertain,’ andthe’ necessity” for ‘prospect: 
“ Ing.and: work, preliminary: to the ‘opening: of a mine: and the :establish- 
= “ing of. feasible means: of | transportation. is. so: great, ‘that: the: terms: rae 
: “proposed: prohibit. development: of the: field. “He estimates that at 
least three years willbe ‘réquired, with: an: expenditure: cof about. 
~y$5,0005 to. prospect for the: deposits, . to. properly. open a ‘mine;' and to: 
~ arrange. for transportation; and asks for : a, modification: off the: terms on 




















: ae a See’ Gireular No. ‘936, ‘amending paragraphs £ ‘and 6 of the - Phosphate Regulations « is 
: May 2 22, 1920: pc i: De , 518)y page’5 503. i ed Ne | : 
















_ DECISIONS 1 RELATING: TO. ‘THE # RUBLIC. ene 


ten a mine can, os dindertikent: The lees act: is, he its title: nee its. = 
Lepore an act: ‘to pretigte. the minting of coal, Phosphate, 9 oil; ote 


















Sie nich: terms. ae Teasea ‘as alt ‘promote ‘thie * developrisut mee . 
“unproven. fields. Section.4 of the régulations of i May 2 22, 1920, Ne 
a accordingly. amended to read as: follows: See 


roe “(ay An: actual bona’ ‘fide ‘expenditure: for: mine - ‘Operations, “development or 
O Ampovement purposes | of the. amount determined by... the. Secretary, of. the: In-. 
e © terior will” be a. Condition in each: lease | as: the, minimum basis: on: which’ ‘each, 
Tease will’ ‘be. ‘granted, With’ the requirement that’ not less ‘than’ one- third, of such. 
= proposed” investment. ‘shall. be. expended in: development : Of the mine during | the: ’ 
first year, cand. a: like: amoutt each: year: for: the: two succeeding: years, the invest. 
ment: during. any. one: year: over:such: proportionate. amount. ‘for, that: vearst a be- 
credited on. the expenditure required. for thé, ensuing. year. Or. years. : 
b) Where, however, the. lands involved are: in. an- unproven: ‘territory: the: nt 
portion. of. the: ‘total: ‘minimum. investment. réquired to be made during the. first. - : = 
few. -years. of the Tease will be fixed in ao. amounts as. the’ -ecircwinstances: in: ae - 
each: case: require. re a ee eo | Sta ea 
me (eye A. bond - in. ‘the. sum. ot! 5 000, pxseuteds bye ‘the: - lessee : “with. pro wEe: 
corporate’ surety, and-conditioned upon the making’ of. the: minimum’ investmen : 
required: and upon compliance with the terms. of. the lease, will be. required. 


| Section: B of ‘the regulations 1 is amended. aby, the addition of the he 











































‘Bute in. a. case where the: Jands | are in. an. unproven’ territory, ‘the sag 
production requirement: may be: “made: to; begin: at such, time: and: to run. for -? 
such periods. as. the. Secretary may. find. -warranted.. are ae ce 









“The situation. known’ by. the Dapartinent:t fiat exit se with ceopectito 
the Jands involved herein is one: p wbach warrants iti in \ offering. modi: 
fied terms to. this. appellant. a 
«The Commissioner’ Ss: decisions ‘isy nesordingl?), sabdifiedt to > allow the 
appellant: 15. ‘days from, notice within which to: elect. to’ accept a Tease” 
: in. the. form: Peele in Cireular No. 696, the eparenental regula 7 





shall be as follows: shes 


Gri ae Oe 


Rive ge gee TES Les 





ae it ‘abel to BAe soy bone tract. only EL is. the Tataest 8 area, fe ae oe 
oo which: the: Department. would, be -warranted..in: leasing. in this -ter- 3 
o ritory. upon, the. terms proposed. by. him: Tf he 2 make ; a discovery of eta 


He large his: lease, but, would, in, . suchi< case, run a thes Hiske of having: stich ye 
application: rejected: because. of intervening: applications. for the con~ 
nee tiguous.. lands. ; “Unless, an election 1 18, filed. within, ‘the time allowed, cea : 
ee appellants application, will be finally: rejected, ee | 
lee The: Cornmissioner? 3. decision:. ‘is modified. to: Comitonne. herewith, 2 


; 5 
gi : 


ie as and: the records. poburned bo the General. Land Office for the action, : fia 
ce directed herein... ae ee ee vale ae oa Bee Be S ‘ “ Vaad - 











er are 


























eer “Sarnusl: CG “Pady ‘hav appealed 4 oe 8: : decision’ of ‘the Commis:, 
ae ‘sioner: of the General ‘Land. Office: dated December’ ‘D4, 1993, ‘denying. 
: repayment. of moneys. paid by. Purdy i in..cohnection. with his. desert- 
ee land. entry,. Great ¥ Falls. 02024: : ~The oaty. was made J jay. 29, 1907, 

pate canceled. by. Commissioner's 7 





a "1906, “Frottt “filing 6 or enitiey Hare the coal: igad are “lad ‘vom. we 
oe éther filing, entry, or sale by. departmental order: of ‘November. ts 1906; 
and. modified to’ apply. to coal entries merely on: Decertiber:17, 1906: ne 
that it it, was s restored to entey. under’ the ap ETA pE ate ‘public: land Jaws: i. 





> drawal: at. the time'the same was made. : i ee 
a1 Ene ‘support: of* the. application: for sopayihent. claimant. ee filed : 
ears vive affidavit: to. the effect: that’ he ‘allowed ‘the entry: to be. canceled’: . 
oe. - rather than defend the noncoal character’ ofthe: land: “In the de, 
Oe “eision” complained of ‘the Commissioner: refused to ‘ “accept ‘such "23 
affidavit | as: sufficient evidence to establish the fact. that’ ‘entryman 
~ “abandoned: the’ ‘entry: because’ of the coal: withdrawal, and. ‘for. such en 
7 reason he‘ denied ‘the. application | for. repayment. © ome eee 
- she record has been. examined, and: it is found that repayinent | is : eg 
je not warranted under the ‘act of. J une 16, 1880° (QL ‘Stat., 287)... Thess 
allowance: of the entry, while the land was embraced 3 in ‘the coal with- Eon C a 
drawal ‘was not an erroneous one. . By such withdrawal the land was... 

_-* only withdrawn: from’ entry. under the, coal-land laws.’ If it should © 
be argued that. the entry could not be confirmed: on ‘account: of the. 
ee mineral ¢ character of the land, shown prana. ee by x reason 1 of F mth 


- e appears. ‘that ‘the ‘entry. was “Gube aced within’ ‘such, coal: and with- ae 



















a enue in: - geétion: 2 ‘theteot, eprondiid, for: repayment j im cases: shore - 2 
ey coats ane entry. has been’ erroneously: allowed and ¢ can. not. be, confirmed; the 
= ~ _ two: conditions, named therein 1 must: concur. In addition to. being i in- 
can ae en. -erroneously . = 
allowed in: the! first instance,. “See William HL. rvine | 28: L. ‘Dd. ie ae 
: . - eae The: sppHeation tor’ sebayment’é can “tot bs ‘qllowed. tinder the. Tale ae Re 
"announced in the, case of Thomas. A ‘Sheppard. (46.L.-D., 251). cone ee 
: _° “struing the.4 provisions. of the act.of March 26, 1908 (35 Stat:,: 48), ae 
for the reason that.it was ‘not filed within the limitations of time pee oe 
- Yided. by. the.act‘of. December 11, 1919 (44 ria A68) nie ce 
The decision. Happened 4 from: is attitaed.” eee 





























































DE sone RELATING to Tan. PUBLIC. ‘LANDS. 
- LACHER v. -MORT. 
"Decided May Th “1924. 


| Monteags—Homestzan, “wines Vestan ‘RigHts—RenNquisHMENT—Recomps. 
_ Where: an entry), is” ‘rélinguished after: the: equitable title’ thereto has: ‘been 
earned and the ‘county: records show. at date of: relinguishment. the: existence 
Of: “B., “mortgage, a: ‘trust. will be: declared: against a: aiedion entry: for 
- the benefit of the’ mor tgagee to: the extent of the: mortgage.” ee . 
= | Mowteace—Hlokcnsvean. _EINtey—Vestep | “Rours—Puboasme—Rmuinquise 
oe - MEnT—Norics—Recorps, nee ee oe te ea es 
oS “the: purchase: ofa: relinguishment: of. an. entry, the: equitable title. to. ‘which 
air: been: earned, for .a .mere fraction’ of: its value, without. consulting 
a = - the: records: of the: local office and the: county: records, gives rise ‘to. the sug- 
“gestion ‘of ‘pad: faith: ‘on. the part. of the purchaser. and: precludes” the: plea 
ee by: him | of ignorance of: the. existence: of. a+ mortgage, where: those: records B 
See aon ‘sufficient. data. to- put. him. on: notice thereof. ae) i 
















: nN; Assistant Seoretary: ets d — 
me a This ie an appeal by Carl Lather: Sot a. decigiott of the Commis: 
“sioner of the General Land Office dated December ‘13, 1923, denying 
hig ‘application © for the: reinstatement’ of. the original and addi- 
tional homestead’ entries: of William Hillert. OS ; 
“The original: entry. was: ‘made. -at ‘the. Dickinson, ‘North Dakoti 
“land office: On June. 20,1911, ‘and: embraced. SE: 4 , Sec. As: Ba is 148° N., 
OR 104 Ww. , bth P. M.: (160 acres): The additional entry. under’ the 
© eauaeaea homestead” act. wis made: January’ 14, 1914; for SE. 4 
Poe = nd lots: ab and 2 ‘said: Sec. 1; and SE: ‘4. sw. 4 and lots. ‘cand 

| 6, T. 148 'N., ;R. 103 W., bth’ Pp. M. (188. 39 acres). ‘Final proot 
| ‘on 1 the: combined ‘entries: was submitted Ju une 29, 1918;, from. which 
eds ae ‘appears. that residénce’ “was established ‘in. J une, 1919, and there- 
ve ot after ‘maintained;: and. that in’1914 and 1915, 14: acres : “were: eulti- 
= a nope OL artes j 117 6 aera a 198, TO Metin 16: Tir 


















- a 2 Seat be: pispendsd! ‘until’ J anuary” a 19195. to. 5 await: weiner of 
: ~‘jaturalization. “Bye decision: dated “February. 18, 1919,‘ the: Commis- 
Sone allowed: : Hillert . further .time within. which to furnish the 

| “Tequined, evidence: Entryman- was admitted to ‘citizenship on’ May 
. 16; 1921, and. a: ‘certified copy. of his certificate: of naturalization was 
“pecelved: at the General Land: Office ‘on. Jt une: 29, 1991... No action yas 
“taken: ‘until’ ‘December 380," “1921, when the: “Commissioner: ‘required 
= anteyman to. file’. a riew ‘final affidavit ‘anda corroborated affidavit 
showing to. what, extent, he. had | cultivated the e¢ land since “the. sul 
























if ole | “The: application # filed by Lacher hears evidence of s service on. both 

ee  Hillert and Mort. ae 2 ; es 
ts ae “By. decision. dated Seplannber.1 11, “1993, the. Commmiscionse oh the” 
- | General. Land Office’ required. “Mort: to. show. ‘cause. why his entry © 
: ~ should. not: be. canceled ; and. the. entries of. ‘Hillert. reinstated.. “Mort » 








o amade: ‘response, setting forth: ‘that: immediately. prior. to. ‘November - “ ‘7 


efterc AB,1990, Be: “purchased , the improvements: co the land, which: im- 
ite Se Bes provements. consisted. of a. frame house, -12. by. a4 ‘feet, Te miles of © 
owe. three-wire- fence on: cedar. ‘posts, and. about :103- acres, “Of breaking, 
all of which. breaking: except about 49. acres. had. gone: back. to ‘sod; 

| _- that: ‘Te. paid. to ‘Hillert. for: ‘said. ‘improvements. the.sum , of $270, 
part. ‘of’ which. was: paid. in’ cash’ and the, balance, in: ‘promissory 

a “motes; that: about: the month, of February, 1993, he. moved onto. the | 
coe dandy: and. has’ ever. since. ‘resided thereon;,, that Hillert. did. not..at» 
i oaths. time. ‘of: the: ‘sale of the. improvements, or. any, time. prior to. 
Gabe February,: 1993, advise him’ ofthe execution. of the mortgage, nor: 
“o3) did he-have. such information. from. any: ‘other source; that. Lacher © 
ore advised. him, in) ‘February, 1923, of. the. existence’ ‘of ‘the mortgage: 
pane and admitted: ‘that, he, had. failed to: nol, the local. office: of: the 







he: was: ; present } in’ ‘Februar ies 1923, at’ a!  eonversabion between; Carl Taher: and 
one. Herbert. Jefferson, Mort.in regard. to a homestead. entry..made. ‘by the said. 
Mort. upon: a tract, of. Jand formerly, included. in’ the homestead: entries of William . 
Hillert; that the. said “Mort, without: being’ first: advised: thereof at the time by 
ie said Carl Lacher, 













rd any other: ‘person then! present,’ of ‘the. existence of a. S 





0h "DECISIONS RELATING To. THE PUBLIC. LANDS. oe a 2 


2 ores to said tiachar e given 1 Upon nthe: said: centri ies. of £ William. Hillert, broachéa 

. the. subject. of such mortgage by stating to. said Carl ‘Lacher. that. if: he, ‘the said. 
a es Carl Lacher, “had been smart: and had. filed notice of: his mortgage. in. the ‘proper 
ot oh ee the said entry of. said Mort therefor would not. have been. allowéd.: ee 


‘If Mort had been’ acting i in good’ faith, he would have indpootedl the.” 


as records. of. the local. office. °° He would. have’ found. on. file: there, the" oe 


-- -various decisions of. the Commissioner of. the. General Land Office, 


Hee hereinbefore referred: to, and’ would have found on the serial register. = 


a notation to- the effect that by letter. of. June: 25, 1921, the register” 


had forwarded. Hillert’s certificate of nabaralicition: “Moreover, hes.” 


. would. have: consulted the’ county rt ecords, and would’ there have’ found. 


ey ‘record of the mortgage.’ That. Hillert had resided on: the land’ ever: 


ee, once: a suggestion of. conspiracy: to commit a, fraud. ' 


since 1912 must: have been: conimon knowledge throughout: that: por: . 


tion of the county, and his willingness to relinquish almost: 300. acres’ 
OE, land, about half: of which. -was.cultivable, after. he: had. earned 
title. thereto, for the | sum alleged. to have been paid by} Mort,: raises. ate 





nee - Moreover; i in his. final-proof: testimony Hillert: gatod! that! he ce ae 
ania ‘mortgaged the land to Carl. Lacher to. secure: the paytient: of B 450." 


ae existence ofa hortgeige.. “Hes was bound: by the notice § so. given. 


~The Department. has repeatedly held that. if an entr yman has. earned 


aoe the equitable title to the land and the county records: show, at the date 
“of the: relinquishment, the existence of a. ‘mortgage, a. ‘trust. will be 
.- declared against a: subsequent entry: for the benefit’of: the: mortgagee | 
ern under the. former entry, to the extent of the: mortgage. 7 


Ordinarily. ¢ a hearing: ‘would. be’ ordered, to develop 1 the. Fact, “But 


Mort's answer to the rule: to show cause ‘renders’ a hearing . unneces:'_ a wt 


gary. He has. apparently proceeded on the assumption that Lacher’s. 
_ failure to file notice of the mortgage in the local office is fatal, and: 
that by alleging i ignorance of the: existence: of the mortgage his. entiyi 
2. will: be. sustained... Neither defense j is tenable, ‘The’ relinguishment oe 
the entries would: have been suspended. until Lacher had been. notified, .. 


if notice of the mortgage had been on file; but the mortgagee’ g failure” 

-. to file such ‘notice can not be held to: ‘redoitnd: to the benefit. of Mort.. 

The county records and the records of the’ local office were notice. to. 

everybody, and Mort. can: not’ be held: to > have acted im good faith | 
when he failed, to consult such records. ae 

_ The record as now made up is sufficient to water t thie. Départmierit’: 


in: requiring Mort to satisfy. the mortg gage, ‘under penalty ‘of: cancella- 


. tion of his entry in default of such. satisfaction.: ‘He will be required 
40 pay the principal: together. with the. legal interest. Thirty Saye 


_.. from receipt of notice, to be issued: by the local officers after this de: = _ = 


= ie : cision has been: declared 1 final, will be allowed Mort ° within | which: to” ie 








ne ae "DECISIONS: RELATING TO. THE “PUBLIC ‘LANDS. : “Trot. aS 


an shiow: that Sach ‘payment tae Been aliads? ‘anc in. icastaule thereot otis | : 


a ate will be canceled and the entries of Hillert reinstated. 





“The e decision n appealed f from ; is s modified to ere ee > with the fore regoing, : “ : 





: oye Ps EMye Me an £ 
ee ere a 


"CHARLES ie THIELEN, 
| Decided May. 19,. 1924. 


oe Camera ‘LANDS—Inpian ‘Lanps—Honmsrnap ‘wxtey—Tnesne Taso Re oe 


| -LINQUISHMENT——PURCHASE—PAYMENT, 


- “Section 27-of the act of June, 25, 1910, ‘which provides. for, the: ae of the oS 


- pine timber: on ‘Chippewa Indian: lands, does. not require the collection 0 of. tthe — 


“appraised price of the timber on an entry: more than < once. . 


eae Assistant Secretary: o te ore ona 
| - Charles A. Thielen. toade HORectea 1 entry’ 018085, , September 19, ie ages 


ae = : 4 1998, under: section 2289, “Revised. Statutes, for the W. 4£SE.4,SWe4 : 
SNE. 4,.SE.:4 Nw. 4,. Secu, 8, T..158-N:,-R. 34 W., bth P. M., Aerie af 


oo taining 160. acres, Crookston : land district, Minnesota. ee 
The: described land 3 is Chippewa: Tadian. Jand,. and vs i was <a 


oe ae subject. to the - provisions of the act. of May 20, 1908 (35 Stat., . 


2; 169). It appears that by. decision of December 20, 1993, the ‘Commis- 


sioner of the: General Land Office held the. entiy: for cancellation astoo > 
~ the NW..4 SE. 4, SW. 4 NE. 4 and SE. 4 NW. i, upon the ground - — 
that the chakee: for timber. on. ‘the NW. 4 ‘SE. } , amounting to 2,500. 
ae feet, of Norway ‘pine, valued at. $10, ‘had: not. been. paid, as Bream ad 


“a os by. section Q7 of:-the: act. of June 25, 1910. ( 36 Stat., 855)... a 
aay By letter dated Ja anuary 28, 1994, treated: as an Gafeemal appeal, aa 
— Thielen states that. a former. entryman (Henry. DD ‘Rohner), » who 


“made. homestead: ns 017279, December 27, 1919, and relinquished e 
Soe said. NW. 4°SE. 4, Sec. 3; in his favor ‘September. 19, 1923, paid © > 
eo the: timber: charge ¢ on said tract, and was issued. receipt therefor, Now. 
= 9359938, December 27,1919. In this he is corroborated” by. the — ks 
_. yegister. of the. local: ‘office, who states, under date of February 1,. et 
1994, that. the: former entryman. (Rohner). paid the sum of $22 for. > 
<a i. the. pine on his: entry, which is covered by. the above-numbered receipt owes 
~  assued by 3 the local office; that presuinably, this included the ae on . 


a e the tract. relinquished by. Rohner. | ae, 
s - Examination of the record i in dhe case 2 of ‘Henry I D. Rohios out oT 9, Bees 


- — discloses that he paid $10 for the timber on said NW. 4 SE. 4 , See. ‘. ov 
oe By cat. the. time. his. application . was. allowed, and. $12 for the ‘dumber a 


| ; _ on. ‘the: SE. eo SE. 4:of said. section; that: these - “were the only sub- 4 | 
i divisions in the Rohner entry. which. contained timber. - 


There is no provision in said: act: of June 25, 1910, ‘ection: oT Of 


: = Shack: provides for the sale. of. the ‘pine. timber on. ‘Chippewa Indian oe 
= ands, requiring the collection of ‘the appraised. Pe of the amber ce 


ae 4 : on an entry more than once: 


_ The decision appealed, £ from. is accor dingly 2 reversed. ‘ a a a ries 
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= -W. J. CARNEY. 
: = af Decided May. 20, 192. 


ea. Nantowar, Forers—Rexinuismacent_Acr OF SEPTEMBER 22, 4922—SnaruTes, pee 


‘The act of September 22,.1922, which provides for an. exchange of ‘national nee 
forest lands, does not contemplate a forced. exchange, but authorizes the . ea 
| : ‘execution of a. quitclaim: deed -where the former owner of the. base Jand, : a a 


after relinquishing it;. declines to: make. the exchange. 


cs Nason ForesTs—RELINQUISHMENT—ACT. oF ‘SEPTEMBER 22, 1992—Srarutns. ee 


The act of September 22, 1922, being a remedial statute, should be. liberally — oe | 
construed. so that its benefits may. be. extended to. all those who. come fairly. es 


- within. its, ‘scope. | 


= - Finney, First Assistant Seortaany 


OW. Ji ‘Carney has appealed from fhe decision of the ‘Commissioner | a a 
of the General Land Office dated October 9, 1923, rejecting his.ap- 


| plication for a quitclaim deed. of base land conveyed to the United . | 
States. prior. to the: repeal. of the forest: lieu. selection act. ee 


On August: 15, 1923, the attorney of Ww. J. Carney filed, eee _ 


to the act. ‘of,September 99, 1922 (42 Stat., 2) an: application for a 
deed reconveying the SW. 4; and NW. 4 ‘SE. } 4, Sec. 25, T. 63 N., R: 


4-W., B. M., , Idaho, which he had. transferred to the. United: States a 
on April 30, 1902, the: tracts then being in the: Priest River Forest 


_ Reserve. Tt i is Stated’ that Mr. Carney intended to. make forest lieu 
“selections but before he had opportunity. to:do so the repealing act 


~. of March 38, 1905. (88 Stat., (1264), was. ‘passed and that now he ‘is’ 


not in a position to indertake: an exchange of. these lands and finds. 
it more to his: advantage to have title reconveyed. An abstract of . 
title was furnished which showed. that the entire section was patented. | 
‘on, December 9, 1901, to the Northern. Pacific Railway: Company, 
- which by” warranty ‘deed’ of March. 20,. 1902, conveyed. the same to. 


 W. J. Carney; who with. his -wife;-on. “April 30, 19 80, 1902, by warranty . : 
. deeds transferred the two tracts described to the he United States. The... * 
applicant requested that: a deed in \ his favor be Luis and de- a ek 


_livered. ae 
The ce ‘of. September § 2, 4922, is a. ‘elif 1 measure. cand pond 


that where any person in good faith. relinquished to the United. States” oe ee 


ee - lands in a national forest: and failed to get lieu. selections— : ee. oe 


: the Secretary. of. the Interior, with the approval of the: Sécretary. of. Agrteul ne ie 


«ture, upon application .of ‘such person or persons, their heirs or assigns, is. 
ao authorized to accept title to. such. of the base. lands as: are desirable for national- Ce 
forest purposes, Which: lands shall thereupon become parts of the nearest. 9. 
-~ national forest, and, in exchange therefor, may issue patent for not to exceed. ae 
0 Pant “equal value’ of national- forest land, unoccupied, surveyed, and nonmin etal” , 


. "ee in character, or the Secretary of Agriculture. may authorize. ‘the grantor to are ae 
cut and. remove an equal: value of timber within the national forests of the = 
_ game State. Where an. exchange can not be agreed upon the Commissioner of! 


the: General Land. Office is. hereby: authorized to relinquish. and. ‘quitclaim: to ae 


is : : such person. or. * persons, their heirs: or assigns, all title to such, lands which. ch the Ce - 
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. : a = ‘yeapective: rlingishments of such person « or * persons may have 2 vested in the =. 
Lae uy States: = : oe Se oe 


~ Paragraph. 13 of the: instructions of { Doone 30, 1992 91 L “Dy = 


| ao 383, 889), under said act, in part is as follows: 


| "Where the applicant and the forest. officers can: ‘not ag ree: ‘upon an ees 
in. accor dance. with. “section | 1: of gaid: act° of September 22, 1922; and. where | 7 


the lands. relinquished have: ‘not been disposed. of by the United States or appro- Fs 
_ priated: to'a’ “public use other. than the general purposes: for which the. forest os 


s : “reserve. within the bounds. of : which they are situated was: created, upon. ‘due: 4 
. proof: o£. that fact, to consist. of the letters. of: the forest officers and the affidavit a 


ee ‘of the applicant,. accompanied by the required. abstract: of. title showing re! 


= linguishment of the lands to. the United States, under the said act of June~ — 
oe 4; 1897,.. the ‘Commissioner ‘of. the’ ‘General Land, Office will, in proper cases, ~ 
ie elinquish and quitclaim to the per son or. persons: who: thus relinquished | tothe 


2 United: States, their. heirs. or assigns, all title: to ‘such | lands: which’ the re 
-) ." speetive. relinquishments of such person or’ persons may have. vested in the 
-. United States. A. copy of such relinquishment:a and A altel: and ‘the abstract Ps adh 

e oo title will be filed in the General: ‘Land Office. be ee Se ee 


“The Commissioner held that a quitolatns déed: would be mode only ioe. 


ee - hers the. applicant. and the forest. officers could not agree “upon an 


ae : “exchange, and that upon due proof of such fact consideration would 
‘be given to. the letters of the forest: officers and ‘the: affidavits of ieee 
(2 ‘applicant. ‘The application 6 was 8 rejected because such. ‘Proof, was enn 


- ee to “exchange, as: the. Government has to refuse, to allow him to ex- a 
Th view. ie ‘ihe. contentions: of “the: ‘appellant; ae statute’ ee ore 


| ome examined with care. Tt is: found: that as. originally. drafted ses 


section 1 of the bill, H.R. 8119, 67th Congress, Ist session, contained oo 


ee “The appellait eontanae: ‘that: the Gominizéioner’ os aa ‘ohieg 
Lo eae the applicant’s statement. that he does not. desire an exchange - — 
< _ should. be held to. be: sufficient evidence: that. an. exchange can not 
be agreed ‘upon, and. that an applicant has. as. much right: to refuse Sh gers 


| - no provision for. an. exchange but provided only. for a. quitclaim - . 
ar of title to the base lands’ surrendered by. the claimant. ‘The: exchange 


ae ~ provisions | of that section were introduced ; by. an amendment. pro- oe 


posed by the Department of Agriculture. - ‘See House Report No. 
os 410 upon, said bill. :It will be noted that in- an exchange the selector 


| . is: limited to. ‘national: forest land of equal or lesser. value.or to an ve Ee 
7 aa equal value of timber within the national forests. of the same State. : a. 
- The base: lands become parts: of the nearest national forest when title 


a ois: accepted. — “Authority. to accept. title. to. such. lands’ is” conferred ie 


- - upon the Secretary of the Interior only. where the Secretary. of Agri- o 


- eulture’ gives his. approval, where the: claimant of the base land — 


makes” application for an exchange, and where the lands are de- _— 


a ae sirable for national- forest purposes," ‘The second condition is s just -_ 





rr 
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as ecanel in’ “connection: a an feediange 3 as” are. thes other. two oo 
» . conditions specified. The application. of the claimant for an ex-- ¢ 
| change i is fundamental. Without. it: there i is no > basis Upon’ which: hee ae 
a Proceed. — Se ae eas 
See Te is: ieowided: that ' “ pho: an i euolintige-c can: aot tbe! sigresd wpon” ee 
ae Commissioner. is ‘authorized to quitclaim. | Obviously, where ans.) 


| "exchange: 1s. sought: and the Department: of Agriculture. declines tou oe 


"give its: approval, there will be. no agreement and a quitelaim: ee 
- authorized. | “But an: ‘exchange’ ‘presupposes: that two. parties: are in-. ers 
---welved: who have mutually: agreed. to consummate a trade of prop- ees 

ae : erties. ‘Where: either. party. refuses his consent there: ‘can -be no. ex- . a : 

‘change. “So. where: one. party. wholly. declines. and. refuses to apply. ee 

... for an exchange, it’ “Inay very ‘well be: said that. an. exchange can 

: ~ not be agreed: upon. Actual. negotiations Pemulting in, Sara — 

et are. not: exclusively essential to sucha condition. he ee 

Po. Phe’ act. is. entitled: “An ‘Act. for. the relief. of certain: persons, “ete.” 7 Sane 

oe. statute’ was. designed to'be remedial. A. liberal rather than: Be a 

“ narrow ¢ or technical construction should be invoked SO that the benefits. : a re 

“of the: act: may, be extended to all those’ who come fairly. within its. 

: “. gcope.” Tti is clear that the primary purpose . of the. pill as: originally yee 

“drafted. was to. authorize a. quitclaim deed of the: base lands: : 80.a8 to 8. 

“restore to the claimant the apparent outstanding title which his deed. io. 

“upon the. local records: purported. to convey to the United States) | 

'". In certain cases such as is here presented deeds were. éxecuted and. 

recorded. but no forest leu applications were. filed. In other cases 

oo - selections * were: sought. but were Te] jected... The title to the base lands _ aes 

“>” Was never. claimed or accepted on. behalf. of. the Government i in. these oe 

eases, and notwithstanding such: recorded deeds: the: Government dis- 9900 

claimed: ownership. of the: Jand.. mabey was to- remedy this anomalous. : 

a situation. that the bill. was ‘drafted. The exchange provisions'of sec- 

tion’ 1 were enacted. so that. under ‘the ‘circumstances Specihed ¢ therein’ a 


~ the base Jands should. become. a, part, of the national forest. 


‘The Department i is. disposed to view. this statute in. the light of the se 


~~ eonditions which existed. and which needed ny remedy. ‘Prior’ to: its < pe 


‘enactment there was no authority i in’ ‘the Land Department. to execute oe oe : 
Ha ‘quitclaim deed for these base’ lands. An exchange: when. ‘consum: ©’ a 


mated under the act, is necessarily. pursuant to an. ‘application aida re 
ae mutual agréeement.. ~The statute does. not’ contemplate a ‘forced’ ex- e oe 
ay ' change. (The Department . is of the opinion. that in-a case. where. the. ng 
---elaimant of the base land’ openly announces that’ he: ‘does not: desire. 7 


Bin exchange and. declines to apply. for. ‘one. it ‘must’ be held that an a = 


exchange. can not, be agreed. upen and: that, all: else being regular, a 
o Pectete, deed is authorized. uae = ae 
i : fe bik the pre esent record the C himane did aay sion ae abpHeation: a a Ay 
oe a is s there DY: written authorization for the: attorney | to male the: Sap co 
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HERMAN { KRUEDING 4 AND ELIZABETH scp: (on i RECON: | oe 


| SIDERATION).. 
: 3 "Decided May 20, 1924. 


ee Suave —Coundestoren OF THE GENERAL LAND Onsrop—Seonnranr oF. ‘THE 2 IN _ 


i oy ‘TERIOR—SUPERVISORY AUTHORITY. 


ae | Pursuant’ to the: ‘supervisory power ‘over thé public rene vested | in’ the oa ue 
_ tary: of the Interior by section 441, Revised Statutes, that officer‘is clothed 
with’ the. authority: to cancel a survey executed. under the: direction of the | : 
- Commissioner -O£- the General ‘Land Office, which, in. ‘the: | comaion of ‘the a 


~ for mer, was unauthorized. . 


a “Wanton Sont-Prrace Evrey-—Sunvev. ar ae ee ee ae 
aps section. 2415, Revised: Statutes, the location of a railitary ‘poutity: Tania 2 
“cwarrant’ was restricted to. legal subdivisions of public t lands of the ‘United. = 


- States, ‘subject to. private entry. 


; eae EnTRy—Surver—Norice—PuRcHASE. : eee oe Rana 
--) Prior to the subjection of public lands to private entry four preliminary steps 


eee plication: a hie “The sbateack of. title:y was s made at ine it of. a 
one G. EL Crocker. ‘The good faith of the parties is ‘not here-ques- . 
- > tioned, but it is desirable that the record show that: the ‘Person. seek: se 
| ing a deed made or authorized the application. — 7 ee 
eae ae For: the reasons above ‘set forth the. Commissioner’ S decision pon” oe 
: Oe the question involved in the appeal i is s reversed and the « case. se remanded 
es ae for. > apiropriate nection. ee eo See ee 


were required. by: the statutes: -(a).survey into legal subdivisions; (b) a sree 


ca eae by. the President exposing the lands te public sale ; e) ‘pub- Me 


oe - lication. of notice. of sale; (d): offering at public. outcry | by. the yegister Of 


after. became. ‘subject - to. private entry. 


_ HERED TO. 


: Case of. Knight py, United States Land Absociation ae U. ae 161)" cited: Vand cn 


as the’ United States land office of the district in which the lands were situ- _ a 
~ ° ated; and the lands remaining undisposed of at. the close of such sale there- ee 


Court’ ‘Drctston CITED, AND: Appume—Prron DEPARTMENTAL. ‘Drctstons: vee 


applied ; cases of J ohn Farson (2 L. D., 338), George W. Streeter et al. esa _ : : 


L ‘OD, (181), and Harvey M. ‘LaFollette 8 3 L. D,, Decay adhered to: 


ee ae ‘Wore, Secretary : 7 ae oie 1S 
Herman Krueding has filed a oon Gor reconeideration. OE ‘the 
hones decision’ of the Commissioner of the General Land Office, approved 
we by: the First Assistant Secretary, January 22, 1924, in the ex parte... 
= aeee “case. of Herman Krueding: and Elizabeth. ‘Schmidt, applicants. zor a 
ee patent. for the tract known as the Chicago Lake Front. ae 
a The Jand involved is unsurveyed, and is situated on ‘ake Michi. - a 
gan, in Chicago, Cook County, Illinois. It is between the meanders. 
eS of the fractional north halt of. section 10, T. 39. N,, R. 14. E. , ord. 
es PS M., and the present shore line of: Lake Michigan... "Fractional: 
eres one 39. N, R. 14 E., was surveyed in the field by. John Walls during - 
2 ee the weer, 11821, and the township ad approved Merah 16, 1881. =v The : 
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aa plat’ “exhibit: the que fractional township as: alate ‘on the” ae 
* “waters of Lake J Michigan. Among other sections rendered fractional so 
_ by the lake are 3,.10,.and 15. The Chicago River is shown on the 
ie plat as. entering: the lake: near: the: middle of fractional. section: NO 


- The area of that part of the ‘section north of the:river is given : Migr ee 


be 102 99: acr es, and. the. part’ south -as:.57.52 ‘acres. All the-land' in 
cant fractional section 10, shown on. the. plat’ of 1831.as north of the =~ 
a ~ Chicago River, was: ‘patented. to Robert. A: Kenzie, under: the pre-e 00 
-.. emption law, on March. 9, 1837.'The land now applied for is there- reas 
~. fore located: between the: Laas Kenzie tract: and the: waters Coe 


oe Lake Michigan. 


As early as’ 1838,: aS ‘on numerous “wibgeqdent occasions; ettorks a 


we were: made to secure title to. alleged “public ‘lands’ situated: between = 
= 7 the: meanders of sections 8;'10,.15 and Lake Michigan, and its has’ 2 
uniformly been held by this’ Department. that the areas so. ‘applied = 
for were not public lands of the United States, and'all’such appli: 
2 - cations: have been denied. . Referring to such efforts, Secretary Teh 
nae ler, June 8, 1883, in the case of John Farson (2 L. D., 338, 839), said. 


- From ‘the ‘eases: which I have’ already referred ‘to;, and ‘the opinions’ which - 


ES have: ‘prevailed respecting the character of this land, from the time'of Com- 
- ... nissioner ‘Whitcomb’s. letter-in- 1838 '.to. the present, it” would. ‘seem that:it 0. 
iy ea ought. ‘to be: understood. by this time that. the tract. in: ‘question, including that Sere 
part of it which lies opposite to Sec. 10, is not public land. of the United ‘States, ee 


tae r an a therefore not the subject. of. any scrip loéation whatever, 


So iz, E st ea 


- Notwithstanding. the repeated holdings of the: Department. ae ie 


are ihe lands: formed. between, the meander and. the. shore. line of Lake: a. 
ites Michigan: opposite. sections 3, 10, and’ 15,, were. not. public,. George 

-_W. Streeter and Peter T. J ohnston, on: May 5, 1895, filed. homestead. 
son » applications for the tract now in controversy. ° The: applications ne 
Were rejected by the. Commissioner of the General Land Office for ee 
~ the reason that the tract “is not public land and is not: ‘subject. to a7 
. disposal. by: the United States.” “Streeter and Johnston’ appealed, gg 

and the. Acting Secretary, August: 31, 1895, in Geo: -W<" Streeter 


ne et ale haa Le D., » 1BL) affirmed the decision of: the. ® Onin 


“without discussing, the auegtion. of the true ownership of. the thade ¢ or: + filled i in nate : 


Sane lands formerly covered by the waters-of the lake, it is sufficient to say:that: 5 | 
oe “such lands: do not. ‘pelong to the: Government, cand; therefore, this. } Department a8 - 


- a oe nO: jurisdiction. to direct their survey: or disposal. | 


The status of the tract’ was again brought to the. attention of the Roe p 


~ “Departaaeit in the case of Harvey M. LaFollette e¢ al. (26 L..D., 453), ee 


and Secretary Bliss, on “April 2, 1898, in an elaborate opinion, again ee 


held that: the tract is not public land. of the United ‘States, and. for — 
anes that reason. canceled, annulled, and sét aside a survey of the land that ee 


ra tus. Sees ns 
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pare rer baer Greegeed. ‘ander the. direction: of the: Con once. of the: ; : : 


oe General Land Office during. the year 1896, and declared such h survey een 
ops © to -be.of no“effect) es ie 
Hae _ Krueding and ‘Schmidt based: then ee upon. ahs an that a 
ae . the. land was located on January 11, 1894, by Peter T. Johnston, of 
ee Chicago, Illinois, ‘under military | bounty: land warrant No: 88684, 


160 acres, act of March 3, 1855: (10 Stat., 701); that Johnston con- ” 


a2 ee veyed the land and the warrant: to Barbara: Schneider, who; to avoid 
~ taxes, failed to place the deed of record, and that Johnston thereafter 


~jmproperly, regained possession of such deed and warrant. Elizabeth 
.. Schmidt, who is the daughter and alleged sole heir of. Barbara 
: Schneider, by: quit- -claim. deed, for the recited consideration. of ‘one 


— os : dollar, conveyed an equal, undivided . one- e-half interest. to. ‘Herman 
a - Krueding... : eas 
2 Se . The. application 1 was. laenied: cn anuary 90, “1994: First, pone the - = 


“oo areas ‘involved is not. public: land. of: the. United States; ‘Second, the - ~ 
- sland, even. if public, is not- and never thas been subject to. location 
under, military: bounty. land warrant No..88684, or. any. other bounty _ os 
me <Jand. warrant; Third, while Peter. T. J ohnston - was. the owner. of SnG5 <4 - 
2: “Aland - ‘warrant, “he. did. not locate it, nor.attempt to locate it, onthe | 
~Jand in question, but sold. and. assigned: the: warrant to another person; i aie 


: and. Fourth, Herman ‘Krueding and. Elizabeth Schmidt have 1 no > right, ae 
2 title and: interest” in and to the warrant. ~ 7 7 


“It was: further held that J ge after + filling in the blank on. nthe E 


oe = warrant— 


“Do: the Teeter ét ‘the’ Land “Office ‘at Washington: D. ree ondary 11 ‘1904: : 


ines = ‘Locsité this certificate. in. the ‘unsurveyed. public lands lying immediately east of ae ; | 
vets -and- adjoining: the north one half of: fractional. Section ten, Township thirty  <— 
- .. pine’ North, Range fourteen. ‘East, of the ‘Third. Principal. ‘Meridian: ‘State. fee i 


Ilinois, 


s - merely filed t the warrant s $0. snoted: with. ae Recordel . Deeds ee # Cook re 


et County, Tllinois,. and: did not. present. it with the required. fees to the’ | 


re ‘Commissioner. of the: General Land Office. As Johnston subsequently | 


assigned the warrant to Angus J. Conoly, who located it-on lands 


within: the Gainesville, Florida, land district, the. notation above — 


quoted was. misleading, and the Commissioner, under the authority 


oS of. the Department, in his letter of. January 25, 1924, advised: Krued- : 


ing dl that there had been’ endorsed on the warrant the following , ey ws 


-DeranrMent or THE ‘Invrenror, 
ae . Generan Lanp OFFICE, . © 
| Washington, January yo 25, 1924. 


This parane “was. abt chien ‘nor. ‘offered. for. location. on. the: eee 


it 2 ‘Jand: situated immediately east of and adjoining. the N. 4, ‘See, 10, ‘T. 39 N., o i | 
eel te 14 E., 3rd BP. “M., nor was it located on any land in the State. of Illinois. De 
as ‘The s warrant was.  easigned by ‘Peter T. ‘Johnston to Angus... a. / Sonoly: and ae 
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: | _ located’. on the: Ww. a NE as SEL ; NW. 3 ana NE. # ‘SW. Cs _ See. 10, @: 8 S, See 
ohad R.. 8 E., Gainesville, Florida, land district.. ee Ae oe 


Wits AM “gery, 
CO ommissioner., 


Terceained jrisists, in 5 the t inotion inden dnsiderations that J chihston’ i eee 


: located the: wartant on- January. 11, 1894, and conveyed. all interest. es ‘ 
therein to Barbara. Schneider, and. charges’ that Johnston stole the — _ 


- “warrant - from. Barbara Schneider. after its delivery. to. her: he admits i 


that the land was unsurveyed i in, 1894, and urges that the: descrip: 
eo “tion. by metes and. bounds was. the best. that. could: be~ given: “under 
- Ae the: circumstances}. he. questions the authority of. Secretary ‘Bliss... | 
= 2 “to. cancel the survey. executed. under ‘the: direction’ of the Commis sate © 


sioner of. the General Land Office. i in. 1896; and. ‘objects to. the nota- err o 


oe tion made on the warrant by. the Commissioner. on January 25, 199A. a ; 


‘The finding that. Johnston. did not on. J: anuary 11, .1894;: nor ati, . 


"any other time, offer the warrant. for location.on'the tract in. question... ee 
was amply warranted. ‘The act approved J uly 31, effective, September. 
80, 1876 (19 Stat., 102, 121), abolished .the Springfield’ land office, 
*” the last inthe ‘State of, Illinois, and pursuant to the provisions‘of 
_ othe. act: ‘approved. March .8, 1877 (19 Stat., 294, 815), the public y 
. lands in the State of. ‘Tilinois. became subject. ie entry at the General» os 
Land: Office under the. laws’ applicable. thereto. Any application for 
public land in the State of Tllinois should have been filed. after 00+ 
mo Mar ch 3; 1877,in the General Land Office, but there i is. nothing what- i: 
ever: in ‘the: files, indices, letter: books, warrant. books, or in the. 


record of the so-called. Chicago Lake Front. case, to indicate. that. - 


The “Peter T. Johnston. on January 11, 1894, or at: any other time, located. 3 a : 
Die! or attempted to locate military bounty. Jand. warrant: No. 88684. i oe Se 


the land involved i in the application of Krueding and. Schmidt. ee 
The warrant. bears. evidence that it was in Lucas. County, Ohio, - ei 


os Jamiary 8, 1894; in: Belmont: County,. Ohio, January 9,-1894; and 
Ol) Sine Chicago, ‘Tllinoiay. on. J anuary 11 .and.-12; 1894." tt ‘could ‘Ot, vs 
ae. therefore,. have. ‘been filed in the. General Land. Office on January 
ae 11,1894. No one. states that he. saw J ohnston tender the. warrant — a 
_. to any officer in the. General Land Office on such date, and J ohnston 


. during his lifetime made 1 no claim that he ever located or. r attempted : 


“6 locate the warrant. ce. eo 
The claim that J Shnstan Sold the lend et the warrant to. Barbara. peer 


re = Golnelder was not. established, and there is no basis. whatever. for. the we 
> gharge that he. stole. the warrant from. Barbara Schneider after its. . oa 
alleged. delivery to her.’ ‘But, if. it be admitted that Ji ohnston offered = 

the warrant for location on j anuary, 11, 1894: that. he thereafter sold. 3. 


os 7 and delivered the warrant to Barbara, Schneider, and stole it from — | = : 
as her 2 as s charged, the  application:f for ee 1S: without merit, oe ss 
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oe land. was g not subject to » location: anda any. military bounty lanidt war- 
rant, and if Johnston. tendered the warrant it was pr roperly. refused. - 
oe He gained no right: whatever by such: tender, and therefore con-. a 
a veyed nothing | to. Barbara : Schneider, ifi in’ a fact he executed and de- ao 
ee livered the alleged deed. : hae Be oe o 
>. Military bounty land warrants were y sinbject a Losatian ay i Bi 
ee ak subdivisions on public: lands of the United States subject. to ; 
ao -- private. entry at the minimum price (section 9415, Revised: Statutes)... ~ _ 
|. Four steps were necessary before public lands of the United States 
“-- became subject: to private entry. “First, a survey of the land as pro- 7 
vided in: Chapter. 9, sections 9395-2413, Revised. Statutes; Second, . 
the proclamation: of the President. exposing the lands to: public sale 
~ (section 2358, Revised Statutes) ; ; Third, the advertisement of the. 
notice of such.sale for the period of not less: than three nor more than | a 
_- six months (section 2359, Revised Statutes); and Fourth, the offering ~ _ 
ot on the tracts at public outery by’ the register. of the land. office where ~ 
-.: the lands were situated, at not less than $1:25 per acre. If the lands — a 
ee 80 offered failed to secure a. purchaser at $1.25 per acre or a higher’. ~ 
price; and. remained: -undisposed of at the close of such. sale, they "Se 
Ce: thereafter. becamé subject: to private. entry at. the minimum pr ice, as i. 
ee provided i in section 2357, Revised Statutes. ‘Not one of the four sev- 
eral steps necessary to "perider: the tract under consideration subject 
eS wl to. ae entry has been taken, ‘The land, therefore, was not é sub- Cae. 


ae laxid woitrant: ‘could have been lawfully Teeated’ thereon: "aed a 
fd ‘There 3 is no doubt whatever of the authority of Secretary Bliss to. os 
a oe ~ cancel and annul the: survey executed under the ‘direction. of ‘the a 
- Commissioner of the General Land Office during’ the. year 1996. An 
ee identical question was. presented to the: Supreme Court in the case oy 
Bae. OF Knight - ». United States: Land Association. (142, U.S, 161), and 
a the court fully ; sustained the right and. authority of the Secretary to ae 
a cancel : a survey” which in his. opinion was unauthorized. - | ewes 
‘The notation made on warrant: No. 88684 by: the. ‘Cominissionier on a 


“a ie. General Land Office on January 25, 1994, was author ized i by the: | a 


7 Department and was. fully ‘warranted by the facts. ses 
No reason whatever is advanced for reversing. he ont: ale 
os ee of the Department during the last eighty years that the tract 
oa, _inyolved is not public land of the United States. The. motion. TOP 2 
“-\ yetonsideration i is wholly without merit? ‘is: -accordingly: denied; and. ee 

~ the case closed. All papers filed in. support of the application or the 
motion for reconsideration will be returned to the odes oe ee 
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_ STATUTES AND REGULATIONS GOVERNING ENTRIES AND 
_ PROOFS bean THE DESERT LAND LAWS 


| ot Sa “CEIRCULAR. NO. 474). 


daa thee revision. of ‘the ec of May 18, 1916. (45. L. D. . 348), changes, 
aie been. made in paragraphs 2, 3, 4, 5; 8, 9, 11, 13, 14, 15, ‘16, 18, i, 22, 
a 20, 31, 32, 34, 35, 36, 41, and. oe 


| Derarracens OF THE Inrenron, © oe 
~ Genzran Lanp Cr f Sota Mie 
eae ; Washington, D.. 6.5 May 20,. 1924 ce 
1 An he's more important: laws and portions. oe laws governing — 





os aah amaking of desert-land” entries, assignments thereof, and the~ 


. * proofs Tequired,” will: be found: printed in full. at the end of this” 
: / eireular. 3 : 
‘Tt seems to be’ the purpose of the. statutes. to encourage aide pto- ee 


a ‘mote the reclamation, by irrigation, of the arid and semiarid. public, 


>. lands of the Western States through individual effort and private’ — 


capital, it being assumed that settlement’ and occupation’ will natar- ae 
oo vally. follow when the. Jands have ‘thus’ been | ‘rendered. more. Bron: 2 


- - ductive and habitable. 
Such: reclamation is often a difficult and expensive ‘undertaking, oo 
oe Saad: desert-land entrymen sometimes: find serious difficulty in. king ae 


as plying with all the requirements of the law,. particularly: persons 
"who possess little capital. All claimants should restrict’ their en-- 


tries to only that quantity of land which they. can reasonably expect. -. - 
. to reclaim, even though such area: be much less than may be law- - 


ae fully entered. As the more accessible and. easily appropriated: — 3 


streams become exhausted, it becomes necessary to convey. water, = 
. often for very long. distances, from more..remote: sources of supply; 


~ more elaborate and expensive systems of irrigation works are re 


quired, the cost of water rights is correspondingly increased, and 


- : individuals consequently find it: necessary to. unite their efforts. in fe 
_~ -yarious forms “of cooperative enterprise inorder to. secure the !: 


| e necessary. capital. Nevertheless, a small tract of land, thoveughiy ae 
“reclaimed, with an adequate water supply ‘obtained from. a large, ~ oe 


on well- constructed irrigation system, may well be considered a very... 


valuable. piece of property, and more desirable than a larger tract 
only partially’ reclaimed or reclaimed from ‘a. sinall, preva iris ee 
ay! “gation, system. less Peramnent 6 and: efficient in- character, | Ng ES 


Peceufaie. a3 ja gt pee ‘or 22 Ms 19e 
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_ WHICH. DESERT-LAND ENTRIES MAY: on MADE 


"ENTRIES AND: PROOFS UNDER THE ‘DESERT LAND. LAWS_STATES IN 2 ae 


9. The a ‘of March 3, 1877. as ewiended. the: act. ‘ot March 3, - ae 


ee 4891, provides for the making of desert-land entries in the States rag 
Stes Of ‘Arizona, California, Colorado, Idaho, Montana, Nevada, New . 
os - Mexico, North mele) Iasi cogs South ener Utah, = Weeinetons os 
a and. L Wyoming. ee oe 2 


“LANDS THAT MAY; BE ‘ENTERED. AS DESERT. LAND . 


3, ks ‘the: ‘desort? jand’ ai: requires ‘the: avtificial: fixigatfon « of ae : 


wee os land entered thereunder, lands which are not. susceptible of irriga- | 


tion: by ‘practicable means are not deemed ‘subject. to entry as’ desert 


~ Jands. The question as to whether. any particular tract sought tor... 

- ~ «be entered as desert land is in fact irrigable from’the source pro-  ..~ 

~~. posed by the. applicant: will be investigated and determined: before. 
the application for entry is allowed. » “(Bee par..13 of this circular.) _ 


. in. order to. be subject to entry under the desert-land Jaw, public 


>. lands must be not only irrigable but. also. surveyed, unreserved, un- >. 
appropriated, nonmineral (except lands. withdrawn, ‘classified One 
.  waluable for coal, phosphate, nitrate, potash, oil; gas, or asphaltic 

minerals, as hereinafter set forth), nontimbered, and such as will 


—— not, without artificial irrigation, produce. any reasonably. remuner- 
: ative agricultural crop by the usual means or methods of cultiva-. 


.. -tion. «In. this. latter: class. are those: lands. which, one year: with aN 
woke other for a-series of years, will not without: irrigation produce pay- 

“te, Imig” ‘Crops, but on which crops can be. successfully grown inalter- 
— nate years by means of the so- -called dry-farming ‘system. (37 Le D. ees 


* B99 and 42 L. D. 524.) ae 
~~ Under the act of June 92, 1910" (36 Stat. 583), “lands which: ave ie 


Zs . = been withdrawn or. classified . as.coal lands, or are valuable for coal, 
may, if desert in character as above: defined, be. entered. under the: ? 


_. desert-land law, provided. such entry is made ‘with a view to obtain-— 


ing title with a reservation to:the United States of the coal i in.such = °. 
“lands and of the-right to. prospect.for, mine, and remove the same. 
... By the act of July 17, 1914 (88 Stat. 509), similar provisions are | 
ae “made with respect. to. all Jands. which have been. withdrawn, classi-. aed 


og | fied, or. reported as: containing phosphate, nitrate, potash; oil, gas; — 
wee or asphaltic minerals, or which are valuable: for those. deposits. ee cties 
Applications to make desert-land entries of lands embraced in ap- © 


at Se attone, permits, ‘or leases: under the act. of ‘February 25, 1920 


= (41 Stat. 487), if. in-all other respects. complete, will be- ‘treated an 


accordance with departmental. instructions authorized by.'section 29 ave 
of said. act. . (See: Instructions of October 6, 1920; AT. Dy 474.) 0 
ue “Applications: to make desert-land: entries of. Jands. within. a naval 


_. petroleum reserve must. be aa ees as 10. » desert- land entry may: be ‘oe 
= =» allowed £ for sucky lands. - oe Pe toe ee aes 1 SoS eg. 


"WHO may ‘MAKE | DESERT- LAND ENTRY > ue : me o 4 ae 


: Any citizen of the United States 21 years of age, or: ~ any: vB 


ss son of that age. who has :declared his intention. of. becoming. a. clthe SE, 
: fod zen act the United. Dua and wie can icicaas make the af | 








ee davit epbaitioa in. 1 par ragraphs 8 ‘anid 9 “of these: rpsrilationss e can nmake. eee 
- a desert-land entry.. Thus, a. woman, whether married. or single, 

who possesses. the . necessary’ qualifications can make a desert-land  ~ 
entry, and, if married, without taking into. consideration any entries eo. ae 
ae her husband. may. have: made. ee 
oo Under existing law (act. of: ‘September. 22, 1999 “49: Stat.. 1022), a 
ee native-born woman does not lose her citizenship by marriage 10 
an: alien unless he be. ineligible. to. become’ a ‘citizen’ of the United = 
eo States; nor. does.a woman of alien birth: acquire citizenship: by.mar- 
‘riage: to-a citizen of the United States. The marriage of an alien. ~~ 
|. woman to.a citizen of the United States. takes the. place of .a “deco 0S 
os. Jaration. of intention. Under the -act. of March. 2, 1907 (34 Stat: Pat 
1 ty 1998), the: citizenship status of the wife is: declared to be that of «9... 
the husband: .. Any woman. seeking to make a -desert-land entry; 
= therefore, must show whether she is married or single, and; if mar- 
. .. Tied, must, give the date of her marriage and the. citizenship ofher: > | 
ee husband. ‘If married between the dates herein specified, and her’. 
~~. husband..is- naturalized or has declared his: intention to become a -. - 
s. eltizen, or if: the marital.relation has ceased to: exist, she. may show: ie 
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that fact.and, also, that.she has resumed. her American citizenship 


> a person. 


by one’ of the methods prescribed. by the act of March 2, 1907. AE ey 
‘after initiating’a.claim under. the desert-land laws a woman mar- ". 
eo, Bes, she must show at time of submission of final proof whether or 
oe Mot her husband is-eligible to become a citizen of the United States... 
oo AL certified copy. ‘of the certificate of: naturalization. or declaration = 
Pe “of intention, as the case may be, should.accompany the. application:3 in. eS 
ee every: instance where required by the foregoing rules. = _ ae 
coat. At the time. of- making. final: proof claimants of alien birth iia ees 
ie have. been admitted to citizenship, but: a certified: copy of the certifi- 
cate of naturalization: need not be furnished if it P - 
-.. filed in: connection with the, or iginal declaration: or with. the: proof... pore 
ot ob an, y aesignmett: of the “entry: Oe ee ae ne ee 





QUANTITY oF LAND THAT may BE ENTERED - _ Ase Li pet ee 


Rae a og “Unider. “the. ‘act or Maren: 3. ig77, aheee nd” euitries: to: oo ; 
aes = maximum of: 640° acres. were allowed, but by the. act of March: 3, ge gin 
-.. 1891, the maximum area. that'may be embraced in a desert entry was mi 
ay Mees 3 reduced to 820° acres... This. limitation must, however, be readin’ 7° 
---- gonnéction' with, the: act of. August 30, 1890: (26° ‘Stat. 391), which, / 
.-- limits. to 320 acres, in the: ageregate, the amount’ of land to which*: 
-. title may be acquired under’ all the public: land laws, except the 
>). mineral-laws, and'the amendment thereof by the act of February 27, 0 
are 1917" (39. Stat. 946), allowing ‘one who has entered: 320. acres. under. : 
the enlar; ed homestead laws. to make a desert-land: entry: ° Hence; 
i Gravina: initiated: ‘a claim ‘under the homestead, timber. and 
"stone, preemption, ‘or. other. agricultural: land. laws, or under. all 
— >. such. laws, since August. 80; 1890, say; to 160: acres in the. age rregate, ee 
- or 820 acres under: the enlarged. homestead’ act, and acquired. title 
to the land so claimed, or who is claiming: such | an area under :sub- 
sisting entries at the: ‘date: of his desert-land application, may, if 
oe -..- otherwies. qualified, enter 160 acres of land under the desert land > 
ae laws. ie other: words): he. mney. have: a _desert- ee poulry for. Buel 02 








aS already: been © - oo 





AT, 1914 (38’Stat. 509), 


* gob ah eae a CN 


Stat. 506), is limited to 160 acres. A special circular is issued under 


this act. (Circular No. 592, approved March 6, .1918;.46-L..D:- a 


B07.) EN ng ra a 
Ng EO 13 & SECOND ENTRY | 
wide SOM gt ON Bes Me 


_. & quantity of land. as, taken together with all land acquired and. 
claimed by ‘him under the other agricultural land laws ‘since August... | 
_.. 80, 1890, does not exceed 320 acres inthe aggregate, or 480 acres if 
_.... he shall have made an enlarged homestead entry of 820 acres. It 
Is to be noted also that the act. of June 22, 1910 (36 Stat. 588), 
_. provides that’ desert-land: entries: made for lands withdrawn or 
Classified as coal lands, or valuable for coal, shall not exceed 160° 
. acres in area, and that. a like restriction is made by the act of July. 
SOUS NEI 91 } with reference to: desert-land entries made .. 
for land withdrawn, classified, or reported as containing phosphate, © - 
_ Bitrate, potash, oil, gas, or asphaltic minerals, or valuable for those 
Bee GOOG Me a ee fe ee ee a 
_._Entry of lands within an irrigation district which the Secretary of 
_ the Interior has approved under ‘the’ act: of August 11, 1916 (39. 


A person’s right of entry under the desert: land law 1s exhausted ; 


~ either by filing an allowable application and withdrawing it prior © 


_ to its allowance or by making an entry or by taking-an assignment. 


of an entry, in whole or in part, except, however, that under: the act 


~. of September 5, 1914 (38 Stat. 712), if:a- person, otherwise. duly 


~~. qualified to make’a desert-land: entry, has ‘previously filed an allow- 


able-application or. made such entry or entries and through no fault 


of his own has lost, forfeited, or abandoned the same, such person 


~ may make another: entry... In such case, however, it must: be shown 


~. that the prior application, entry, or entries were made in good faith,. 


- and were lost, forfeited, or abandoned because of matters beyond the 


applicant’s. control, and that the applicant has not speculated in ~ 
his right, nor committed a fraud or attempted fraud ‘in. connection. : 


ic with such prior entry or.entries.. As the assignment of an entry 
Involves no loss, forfeiture,. or ‘abandonment thereof, but carries 
a benefit to the assignor, it is held to exhaust his right of entry under 


~~. series and number, as: well as a description of the tract: by section, 
_... township, and: range), and showings ‘what.. 

~~ Jand-and what inquiries as-to its character he made prior to filing ~~~ 
_ his previous application or applications for entry, and what reason 
he had to believe that the required. proportion of the tracts could be 
reclaimed by him through irrigation; (6) what improvements he 
- made upon the land, describing in detail their nature and cost, the 
date of his-abandonment of the claim or claims and the reason 
_.. therefor, and whether he ever executed a relinquishment of the entry = 
. or entries; and ae _ what consideration, if any, he ‘received. for 
_. abandoning or relinquishing the entry or entries, and whether he 


the desert Jand law. .Hence, no person who has assigned such entry, | _ 

- in whole or in. part, will be permitted thereafter to make another 
..-entry or to take one or any part thereof. by assignment...Applica-. ae 
_.,. fons to make second entry. must. not.-be allowed by the registers and 

- .. receivers, but must be forwarded. by them, with appropriate ‘recom-.. _ 

--.’- mendations, to the General Land Office, accompanied. by the appli: s 

- cant’s affidavit giving data from.which his former application, or =. 
_... applications, entry, or. entries. may be identified (preferably its) | 


a) what. examination of the 


ae fe Boyce - DECISIONS RELATING 'TO THE PUBLIC: LANDS. ce [ 


Jee old the ee eee giving full ‘details: as on es sale; 
_. .if any, including the date thereof and the consideration received. 
This ‘affidavit: must be executed before a proper officer: (see ‘par.. cra ast 
~ of this circular) and must be corroborated on all matters susceptible 
~» of .corroboration..by. at: least one witness having knowledge of the ~ .. 
_ facts; or, there may: be several witnesses, each “testifying on.some 
ee material point. The ‘affidavits of the witnesses may be exectited bee fy 
fore any - officer authorized | to. administer. oaths | and’ shaving an en 


. Berns seal... 


-. Tf the commissioner. Should: find ‘that the aaccane is ‘qualified. tore 2 
es poms a second entry, the application will be returned ‘to the: local. — i 
officers far. appropriate action: in | accordance with tPerhereeh | 18 a a 
os Shis: circular. _ oe ee 


Pig LAND : MUST BE IN ‘compact FORM 


6. ‘Land ‘antered ‘under these law should bea in Sompiee fork: chick 7 


ee ‘means that. it. should be as. nearly a. square ‘form’ as possible. .. Where, 
—. however, it is’ impracticable, on account of the previous appropria-. 
tion of adjoining lands or on account of-the topography of the coun- ~~ > 
_try, to, take the land in a compact form; all the facts. regarding the 
situation, location, and character of ‘the: land sought: ‘tobe ‘entered ge 
~ and* the. surrounding” tracts: should: be stated, in order -that' the. 2°. 
General Land Office may determine whether, under ‘all the. ‘elrcum- 
stances, the entry should ‘be: allowed i in. the form: sought. -Entrymen 
should make a complete showing in this regard and should state the 


facts and not the conclusions they derive from the facts; as. it is the 


province of the Land Department of ‘the Government to determine | 


whether. or not, ‘fromthe facts stated,. the. entry ‘should be allowed. 


Under no’ ‘circumstances, however, can one- entry be. made for two- 


or more separate ° tracts: or Jos two. tracts ‘which: touch. a other at 


wee 


Pe ee rae , “Brix to: he at: of: March. 28: 1908, a “desert: land: entry could ve 
embrace unsurveyed lands, but. since the. date of that act desert-land ©. 
| entries may not be made of. unsurveyed lands. This act. provides, how- > 

ever, that-any individual qualified. to. make. entry: of desert: lands 
under the desert-land acts: who: has, prior to survey, taken. posses- 


(wie 


poe 
: y 6 


only. a single point. 


HOW PREFERENCE RIGHT MAY BE ACQUIRED on UNSURVEYED LAND: 


sion of a tract of unsurveyed desert.land not exceeding in-area 320. 


- aeres: in .compact form, and has. reclaimed: or has’ .in. good. faith 
8 3 commenced. the work of reclaiming the same, shall. have: the prefer-. 
ence right. to make entry of such tract under-said acts, in. conformity. st 

2) with: the public-land surveys, within 90 days after the: filing of the). 
en approved plat of survey in the district land office.» «- : 


aes Be continued up to the filing of the plat. of. survey, unless the reclama-. 
--. tion of the land is completed before that time, and in that..event thie’: + % 
eau claimant. must. continue to cultivate and occupy: the land until the ~ — 
“- gurvey-is completed. and ‘the.plat filed. A mere. perfunctory occupa= 
tion of the Jand,.such: as:staking off.the claim or posting: notices. 
-o- thereof-on the: land claimed, will not secure the preference right.as 
against’ an: adverse. claimant:.. While:actual-settlement and: residence. _ 
ee ooben the land,. “as: a Required under the homestead aes are. ‘not: aoe hed 


‘To: preserve ‘this preference right. the work of. sociation st 
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sary, the possession and improvements must be such as to conform’) 
to the requirements of the desert-land law and must evidence good) 


 faithon the part of the claimant. 





re. pane S66 
ON Ang Relng Oren Dna 326 dxatn daa ay of f° 
8, A person wh® desires to make entry undewthe desert ldnd laws — 
“must file with the register and receiver of the proper land office a 
-.... deelaration or application, under oath, showing that he is a citizen _ 
of the. United States, or has declared his intention to: become such : 
_ eitizen; that he is 21 years of age or over;-and that he isalsoa bona © 
- fide wenident of the. Stata in which the land sought: to ‘be entered = 
. is located, except in the State of Nevada, where the qualification as ° ~ 
_. to citizenship is that of the United States only (41 Stat. 1086). He  _ 
- must also. state that he has not: previously exercised the right of ~~ 
entry under: the desert land laws. by filing an allowable application ~~ 
and withdrawing it prior to, its allowance or-by making ‘an entry or 
_.. by having taken one by assignment; that he has personally examined ° 
_.. every legal subdivision of the land sought to be entered; that he 
_ -has not, since August 80,.1890, acquired title, under any of the. 
_. agricultural land laws, to’lands which, together with the land ap- 
... plied: for, will exceed in the aggregate 320 acres, or 480 acres in 
case he has made an enlarged homestead for 320 acres; and that he 
~~» intends to.reclaim the lands applied for by conducting water thereon © | 
. © within four years from the date of his application.” This declara- 
tion must contain..a description. of the land. by legal subdivisions, = 
-. section, township, and range. If the application is made for lands,’ = 
_.. withdrawn or classified as coal lands or for lands withdrawn; classi- 
fied, or reported as containing ‘phosphate, nitrate, potash,.oil; gas, 9 
+ or asphaltic minerals, or valuable therefor, the applicant must also 
state in his declaration that the same. is made in accordance with and 
subject to the act of June 22, 1910 (36 Stat. 583), or the act of July. 
eS '1%;.1914 (38 Stat.509),; as the case may. be.) 8 


f ° 


As to lands embraced it: applications, permits, or leases under the. | 









, . FOW TO PROCEED TO MAKE A DESERT-LAND, ENTRY _ 








act of February 25, 1920, see paragraph 38 of this circular. © 9: | 
9. Special attention is called to the terms of this. application, as. 9°... 
they require a personal knowledge by the entryman of the lands 
.. Intended. to be entered. The affidavit, which is made. a. part of 
the application, may not be made by an agent or upon information 
Loe and belief, and. the register and receiver must reject’ all applica- 
.. tions in which it is not made to appear that the statements contained . 
_ therein. are made. upon the applicant’s -own. knowledge, obtained. 
. from.a personal examination of the land..- The blank spaces. in the’ ~ 
_.-- application must be filled in with.a complete statement ‘of the facts. 
Showing the applicant’s acquaintance with the land. and how ‘he 
“": knows it-to-be desert land. This declaration must: be ‘corroborated: 
by the affidavits:of two reputable witnesses, who also must. be 
- personally acquainted with the land, and they must state the facts 
regarding the condition and situation of the land upon which they © 
-. base the opinion that. it is subject to desert. entry. The declaration an 


of applicant and the affidavit of his two: witnesses must in every  — 
-. Instance be made atthe same time and place and ‘before the. same 
officer... (As to officers authorized to administer oaths'in such cases, 
a geeupare LL of this cireular.)..0.0 050 eBid, dtc Peele 
ne ae ee: ; i 


ea a ey OP ay eee 
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The statements in the. blank form of declaration and accom  - 


land. Reference is had to. Circular No. 884, dated March 93; 1993. a — 


' 7 
a 
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ae | ar of the  ieapable bortion of the land i ccaghts. or that he fae i oo 
ae ated and prosecuted, as far as then possible, appropriate steps look- .- 
~. | ing to the acquisition. of such aright. If applicant intends to PEGS 3 
| eure water from an’ irrigation district, corporation, or association, =| 
~. | but-is unable to obtain a contract for ‘the: water. in ‘advance of the 
~ “allowance of his entry, then he must furnish, in lieu of the: contract, 


” some written assurance from: the responsible officials of stich’ district, ase 


‘PROPOSED: IRRIGATION SYSTEM, MUST BE. PRACTICABLE 


ies 18. At the time of filing the declaration with the register ‘atid. as 
: oo ceiver. the applicant. must. also file. plans describing in detail the. 
oe following: Source of water supply; character of the irrigation. works 


. constructed, in course of construction, or. proposed. to be constructed, 


-. i.e, reservoirs for storage, canals, flumes, or. other methods by. which 
ae water is to. be conserved and conveyed to the land; if by. direct. 

diversion, the character.and volume of the flow. of ‘the. strearas or. 
_. springs, whether perennially flowing or. intermittent. If the works ~ 


*- "corporation, or association that, if his. entry be allowed, applicant — : 

—. -. will be. able. to. obtain’ from that source the: necessary - water, AW 
applications: not cease byt the evidence ‘above indicated will | Oe 
3 be’ lector RA A ee ee See ey 


have not been constructed, 1t must be shown. whether they are to be | 


‘built by an irrigation. district, a,.corporation, or.an -association, and. 


a general description of the. proposed, plan. must: be furnished. [Tt 
‘ qiust be shown in connection with..any proposed. plan whether, and 
. by. whom, surveys and investigations have been made’ which demon- 


-. gtrate. the existence of .a:sufficient water supply and: the feasibility 


of.the proposed works to convey water.to the land If the applicant 


i 


Individually,” or in ‘association with others, proposes to. construct _ 


oe irrigation. works, a sworn statement must accompany the. declaration, 


 gontaining a general description of. the: proposed. works, an estimate 


‘fot the cost, and such other. data. as will enable the department to 


determine the. sufficiency of the water supply and the. feasibility of 


_ the proposed. works to convey. water, to the lands to be irrigated, 








If the irrigation is proposed by means of artesian wells or by pump- © 
-.. ing from nonartesian. underground sources of. water supply, sworn | 
-. evidence must. be submitted as to the existence of such water. supply ~ 
.-... wpon or near the land involved, including a statement as to other - 
+. wells theretofore sunk. and affording a water supply, to. adjoining or ice 
ets near-by. lands. aoe 
to. With respect to. the land: itself, a “specific showing. must. be sub- a 
ee mitted: as to its- approximate | altitude, character of the soil, the ~ 
oe - approximate: irrigable. area of each legal: subdivision, and the posi- . 
tion and direction of the. proposed: permanent main and. lateral. 
- ditches onthe land, and that the land is of-such contour that it. can ~~ 
mo bee irrigated. from the. proposed system. The map required to. be. |. 
filed by section 4 of the act-of March 8, 1891 (26 Stat. 1095), must be 
.. -gufficiently definite and accurate — (preferably, but not. necessarily, .. 
prepared .by a licensed engineer). to. show. the plan.for. conducting =~ 
water to the land. to be irrigated. The register and. receiver. will ra 
carefully examine the evidence, submitted in such declarations, and © 
. either. reject. defective. declarations or. require. additional. evidence as 
“be ota be filed. ln a ee 
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er Sige 


Dee prepent an The register’ and: receiver wall fi the. Thick ie teed 
.. field division any: facts ‘in: their knowledge ' with respect to the land, es 
' the water supply, or the proposed plan of irrigation, including: the. ee 
|. . financial responsibility and general ability of the irrigation dis. = 
_. triets, corporations, or associations which propose to construct works © =. 
.  -for the reclamation: of such land. In-all cases.the register:and re- 
'° eeiver will certify as to the status. of the lands as shown'by ‘their 
-.* yecords, and when forwarding an: application for. report: they will es 
) > attach all papers-filed by the applicant... “No application willbe fore * 20-06: 
warded to. the: chief of field: division - until ‘all evidence’ ‘required AS 2 te 
~ aforesaid ‘has been: furnished: by the applicant; nor, in the case of =. 


an application for second entry, until the application has been trans- ee 


- mitted to the Commissioner of the Gerieral Land. Office for consider- ee 
~ ation and returned by him to the local ‘officers. ae 


“When an application is ‘received: by the’ chief of: field: dco fa a 


= ’ a ‘will have same considered by a field examiner, who will-make a 
written. report. thereon recommending the allowance or. rejection’ ‘of... 


=the, application. If such report is: favorable and the chief of field. ~ ce 


division is of the opinion that the entry should be allowed, he will 
-- return the application to the register and’ receiver, with. the. report 
eed and. recommendation to. that effect, whereupon the’ register. and re-- 
_. eeiver will pass upon it:in ‘regular “order .i in the light of the report, 
—.... which is to be. attached. to the application: and become apart. of the — a 
record, and in the absence of any objection. will sign the certificate 
at the end of the declaration under date: of its. allowance, and advise - 
eee ae é yplicant. ee 


owever, the chief ‘Of: field division 3 is “of ‘the’ opinion that: “this: ccs 


2 2 : ae. should not be allowed, he will have a full report prepared or. © oe 
the application. and transmit the entire record to. the General: Drang sp 
— Office for consideration and. action, advising: the register and receiver. 


Sy = ‘thereof. 


Stes or ‘an irrigation district as‘ the proposed source of water. supply 
-.. upon which report: has not been submitted, the chief of field. divi 

~~. gion will cause an investigation to be made of such: project and he 
-, a report submitted thereon. to the: commissioner, making a. definit: 
~ recommendation as.to. the allowance of original entries under- th 
6 is project, and will transniit. the application. involved, with the report.” 


a ‘reported upon, but. no action on such report has been taken. by. 
'.. commissioner, the chief of field division will transmit the appli 
on tion 0 the: General Land Office. with Appropriate’ recommendation 











In the: event. ‘that. an applicant alleges a company, an “association 





If the project. alleged . asthe source of water supply has bee 
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_ Gavits, but itis no part of the duty of these officers to prepare, or 


oe should cause all:such doc 


IGNMENTS - 
Be 


; a oes 
re a : 





+ either by filing’ an allowable application and withdrawing it prior 











: ae to its | allowance or by: making an entry or by taking one by assign- S Le : . : 
- Inent, unless such entry be subsequently: lost, forfeited, or aban-. 9 —. 


“ doned because of matters beyond the claimant’s control. _ 


A. person who has the right to make a second desert-land entry a 


“under the act of September 5, 1914, may exercise that right by. a 


: -. taking an assignment of a desert-land entry, or partof such entry, 
_ if he is otherwise qualifiedgto make a desert-landentry forthe par-. 
_ ticular tract’ assigned.. The. right to make :a second desert-land: | 


| entry, however, 1s not. possessed by any person who has-assigned | 
~. some former entry or part. thereof. (See par. 5.) 0 0 ie aa 
“The act of March 28, 1908, also provides that no assignment to. 
— “or for the benefit’ of any corporation shall be authorized or rec- 
ue Oemizeds. = ra ee i a ee 

- "16. As stated above, desert-land entries may be assigned, in'whole =. | 


“or in part, and as evidence of the’ assignment there should be trans- 
+. mitted to the General’ Land Office the original deed of assignment: 
or a. eertified copy ‘thereof. Where the deed of assignment is... 
recorded a certified copy may be ‘made bythe officer who has cus-. 
_. tedy. of: the record. Where the original deed is. presented: to an... 
officer qualifiedito take proof in. desert-land. cases a copy certified by... 
-. such: officer will be accepted. Attention is called to the fact that | 
~" eopies of deeds of assignment certified by notaries public or justices... 
of the-peace, or, indeed, any other officer than those who are:quali- =. 
_ fied to take proofs and affidavits in desert-land cases, will not..be. | 


42 peated... °° 


_ An assignee must. file with his deed of. assignment an affidavit 
(Form. 44274c) showing his qualifications to take the entry assigned 
_.. to him, He must show what applications or entries; if any, have | 

_- been made: by himor what entries.assigned to him under the agri- 
--, gultural. public-land laws, and he must also show his qualifications =. 
_: asa citizen of the United States; that he is 21-years of age or over; ~ 
-. and‘also that he is a’resident. citizen of the State in which the: land... 

~- assioned to-him is situated, except:in. the State of Nevada, where = 
_-.gitizenship of the United States only.is required. If the assignee. 
ig not’ a'native-born citizen of. the. United’ States, he should also «> 


_ furnish a certified copy of his declaration of intention to become a. - 8 


-. gitizen or a ‘certified copy of his: certificate of naturalization, as the... aie 
ease may be. If the assignee is a.woman, she should in all cases) | 
» gtate whether ‘or not.she is married, and if.so, show that in accord-» 
ance with'the'rules explained in paragraph 4 her citizenship is not)... =. 
Jost’ by reason of. the-alienage of her -husband. In. short, the ~ i 
-. assignee must prove that he-possesses all the qualifications necessary 
-©". to enable ‘him to make-a desert-land entry for the land proposed to 
‘be assigned were it subject to entry. .Desert-land entries are initl- 
+ ated. by the payment: of 25 cents per acré,and no assignable right 
| 4g acquired by the applicant prior to.such payment. (6.L. D.541; 0° 
88. L.D. 152:).- An assignment made:on the day of such payment, . _ 
- or soon thereafter, is treated as suggesting fraud, and such cases... 
will be ‘carefully scrutinized. The provisions of law:authorizing 

the assignment of. desert entries, in whole or in part, furnish no, -., 
authority toa claimant’ under said law:to make an executory con} 
tract to convey the land after the issuance of patent.and thereaftey == 


"to proceed with the submission of final proof in furtherance of such | 


eee ee 
Sh hia See Og 2 aaa oc — as 
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eg contr ae (34 L. D. 383. y. The: cae: of land: anibnaeed 4 in an. aa 
oe at any time before ‘final payment is made must be regarded as an 

-. assignment of the entry, and: in such cases the person. buying. the oe 
Se ‘land must show that. he possesses all the qualifications required ‘ot. 
an assignee. (29 L. D. 453.) The assignor of a desert-land entry 

- -moay execute the. assignment before. any officer authorized to take 


—o acknowledgments of deeds, but the assignee must execute the affi- 


Boe _- davit as to. his qualifications (Form 4—2714c) and. all other required . - i 
oaths and :affidavits before: some one of the officers Specitica::3 in a ay 


—- ~~ paragraph 11 of this circular. 





i aad relative thereto. -The assignment of a:desert-land entry to. one — 


disqualified to acquire title under the desert. land law, and-to whom, 


ee » therefore, recognition. of the assigment is refused by the General Land. 


oe Office, does. not of itself render the entry. fraudulent, but leaves. the | 
ee se right thereto in the assignor. In. such. connection, however, ‘see. 420 a 


re wi! 


ee ~ After final proof and payiient have been: made the land may be sold beet 
re gad conveyed to another person without the approval of the General 
at ee Office, but all such. conveyances are nevertheless:subject to the 
-. .. superior: rights of the United States, and the title so obtained would ~~ 


4; fall if it should be finally determined that the entry was illegal or that a 
ibe entryman had failed to comply with the law... aed 


| to taxation by the State authorities, nor to levy and sale under execu: - os 
tion. to satisfy - judgments against the entrymen. ae 


Lands. embraced. in desert-land entries. within an. iieation: co. “ 
a bt which the Secretary of the Interior has approved under the. act. 

mae PL! Of August 11, 1916 (39 Stat. 506), may be taxed and otherwise dealt are 
ee _ with as provided by saad. act, (See Cir cular No: 592, referred. to. aes 


par. 5.) 


fe be! tes Ge 

4 desert- Jand. oe may, eee: mortsipe: oe nadeecct. in ieee 

“< jthe entered land if, by the. laws of the State in which the land is 
situated, a mortgage. of land is regarded.as merely creating a lien 
42:-thereon_ and. not as a conveyance thereof. The purchaser at-a sale - 
: shad for the foreclosure of such. mortgage may be recognized aS aS- 
signee upon furnishing proof. of his qualifications. to take a desert- 


ot ir entry by: assignment. Transferees, after final. proof, mort- 


+ -Pigagees, or other encumbrancers. may file in the proper. local land 
-» | office written notice stating the nature.of their claims, and: they will . |. 


cmt nbn vid Talon’ 


: thereupon: become entitled td, receive notice of any action taken by. — 


| With their current returns to the General. Land Otttee. - 


ANNUAL PROOF 


“TY, tn: order to test: t the ee and. pare faith of claimants didas:. - : 
he. desert-land laws and.to prevent the segregation for'a number of 
aaa of pubis lands i in the interest of persons who havex no o intention od 


ele ey: A INO: assignments: of desert- land entri ies or. ‘parts ‘of entries: are con- © - 
ee elusive until examined in the General. Land Office and found’ satis- 
ae ae factory and the assignment, recognized, “When recognized, however, re 
the assignee takes the place of the assignor as effectually as though he _ 

es had. made. the entry,.and is subject to any. requirement that:may be 


Lands embraced: in unperfected desert-land. entrics : are not. subject’: of 


. | the Land Department with reference to the entry... The register and es, 
ey - - Iyeceiver will report all such claims by separate letters, to. ne forwarded ee 








. & bay a "DECISIONS. RELATING: TO THE’ PUBLIC TANDS., 


Pte éelsim tha Congress. in the act of Mar h. 3, 1891, ee the Wee ae 
quirement that:a map‘ be filed at the initiation of the entry. showing ©... 
-. the mode of contemplated irrigation and the proposed source of water =: 
_ -supply;.and that there be expended yearly for-three years from the’ =. 
.. date of the entry not less than $1 for each acre of the tract entered, 
-- making. a'total of not less:than $3 per acre, In the necessary. irrigation, ee 
Seg reclamation, and cultivation of the land,.in ‘permanent improvements. — eee 
... thereon, and. in the purchase of water rights for the irrigation thereof, 
_..-and that at the expiration of the third year a.map or. plan be filed ae 
-- showing the character and: extent.of the improvements placed:on the 
'--glaim,. "Said: act, however, authorizes the submission of final. proof. 
 atan. earlier date than four years: from the time the entry ismade in = 
eases wherein reclamation has been effected and-expenditures'of not» =. 
less than $3 per acre have been made. Proof of these:expenditures. 
must: be made before some officer authorized to administer oaths. In. Be ae 
oe public-land cases. (See par. 11 hereof.) | a 
-- This: proof, high: is known.as yearly or annual proof; niust: Cone. oe 
gist of the affidavits of “two or more credible witnesses,”. each of © 
_. -whom must’ have personal knowledge that the expenditures were made. 60> 
for the purpose stated in the proof. The testimony of such witnesses’ 
os. may be supplemented. by the affidavit of the claimant, at-his option, = 
~ but he is not required by law to make oath as to the annual expendi- - se? 
-. tures upon.or for the benefit of the land.- (42 L..D.165.)) Annual = 
proofs must contain itemized statements showing the: manner baits ee 


oe Bless expengimares) were made. 


: BY4 iO 280° 
ACCEPTABLE EXPENDITURES 3 6 vs ug 1g rae 


- “48; Rapeaditupes for the construction aad maintenance of. Bice: aoe 
ay “peservoirs; dams, canals,. ditches, and. laterals to be. used: by. claimant... 6... 
for irrigating his land; for roads where they are necessary; forerect- 
ae ing stables, corrals, ete. ; for.digging wells, where the water therefrom. BBR aes 
~ - is to be used for irrigating the land; for stock or interest:in-an-ap-- 
. proved: irrigation: company, or for taxes paid to an approved irr iga- ae 
--~ tion district, through: which water is to.-be. secured to irrigate the.-. 0. 
~~ ~Jand; and. for leveling and bordering land proposed to be irrigated, 
will be: accepted. . Expenditures for fencing all or a portion of. the 0° 2s 
.. ¢laim, for surveying for the purpose of ascertaining the. levels for Pee 
_--eanals, ditches, etc.. ‘and for the first breaking: or. clearing. of the. soil, Soe 
are also.acceptable. ee 
«.-» The value to be attached to: and the credit to be. given. for. di an. oe oe! 
_... penditure for. works or improvements is.the reasonable value of the © oak 
--. work done. or improvement.-placed_ upon the land, according to'the. 
“market: price therefor, or for similar: work or improvements pre. 2 Se 
--:-yailing in:the vicinity, and not. the amount. alleged. by a claimant =~ . 
~ to have been expended, nor the mere proof of expenditures, as. ex-— ee. 
_. hibited:by checks or other vouchers. (Bradley Vv. ‘Vasold, 86: L. Dz poe ae 


od a 106. oo “(Bee Circular No. 933, dated April 26, 1924. ye 


crs EXPENDITURES Nor ACCEPTABLE, : 3 en os oe 


he ” Wxpenditures for cultivation after. the soil has bean: first: ‘prepared * : 
2 may not be accepted, because the claimant is supposed. to be com-. 
oe onan for such. work by the uropet to. be’ renped as a result ofe culti- 
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_-. -vation.. Expenditures for surveying the claim in order to. locate 
the: corners of same may not-be accepted.. The cost of tools,.im-  - 
~- ¢. plements, “wagons, and repairs to same, used. in. construction work, 
-..  mnay not be computed in-cost of coristruction. . Expenditures for mate- 

+ rial of any kind will-not:be allowed unless such material has actually — .. 


' beer installed.or employed in and for the purpose-for which it was : 


| : = purchased... For, instance, if credit is-asked for posts and wire for _ 
_ fences or for pump or other well: machinery, it must be.shown that the: ., 


- fence has been.actually constructed.or the well machinery actually. 


~ put in-place. No. expenditures can be credited: on. annual proofs ~~ 
upon. a desert-land entry. unless made on account:of:that particular . . 
entry, and expenditures once- credited can not..be again applied.” — 
~.. "Phis ‘rule. applies to second entries as well as to original entries, and = 
- ..: a claimant who relinquishes his entry and makes:‘second:entry of the... 
.. game land under the act of September 5, 1914, can not receive credit. 
~-.. on annual proofs upon the second entry for. expenditures made on ~~ 
~~... account-of the former. entry: (41 -L. D. 601 and. 42 L. D. 523.) 00 
Expenditures: for the clearing. of the land will not receive credit | 
»*.. in cases where. the vegetation or brush claimed to have been cleared —- 
away has not.,been: actually removed by: the roots... Therefore,.ex-. 


-. only crushing, or rolling, or what is known: in some. localities as) -. ~ 
-. “yailing” the land, will not be. accepted. (See Circular No, 933, . 
dated April 26, 1924:) Ogee. 39 + Sf/LOSE YS SEO e erin aes 


No expenditures for ‘stotk or interest in an irrigation company, ~~ 
through which water is to be secured for irrigating the land, will. 
~~. -be accepted as satisfactory annual expenditure until a special agent, . 
~~ or other authorized officer, has submitted a report as to the resources 
and reliability of the company, including its actual water right, and - 
~.. guch ‘report has. been favorably acted’ upon by the’-General Land _ 
Office. ‘The stock purchased’ must carry ‘the right to water, and‘it 
“.-- must be shown. that payment in- cash has been made at least to the 
extent of: the amount claimed as expenditure for the purchase of 
—..- gsuech stock in connection. with the annual proof submitted, and such 
~~ stock must be actually owned by the claimants atthe time of the .. 

 -gubmission of final proofs...» oe ys GL oe aes 


‘Registers and receivers are. instructed ‘to examine carefully al. 
“s ° annual proofs filed and are authorized to suspend them, with notice. 
- ....- to claimants to cure defects within 30 days, or to reject them, subject 
to the:ustiial right. of appeal to the Commissioner of the General Land. ~ 
_. +. Office. These proofs are.to be forwarded with the regular monthly. 
returns. However, no annual proof which alleges an expenditure for 
| gtock-or interest in an. irrigation company should be rejected.merely ~~ 
- because the expenditure:was of that character unless such rejection 


be warranted. under instructions issued by the Commissioner of the » — 


. General Land Office in. acting upon:the-special agent’s report on the — - 


-- particular company in question. If no such instructions have been 


-. .. issued, and: the company referred to inthe annual proof be.one on. _ 
"which the local officers have not: previously requested a report from. 
the proper chief of field division, they will immediately call for. 
_....such report and advise the commissioner thereof by special letter. ~~. 
_. . They will also indorse the fact'and date ofthe call upon the margin 
of the annual proof and forward it to the General Land Office with ~.. 


"the regular returns, ~~ 





- expen genre & and. a Broo thereof. 
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NOTICE To. DELINQUENT ‘CLATMANTS 


*Loeal ffioans will é examine ‘their fesoide: frequentiy' 4 for the ‘pirsoae: ea . | 


oe ascertaining whether all annual: proofs - ‘due.on- pending desert- 
on - land. entries have been made, and in every ¢ase where the claimant is © 
. In default in that respect. they will send: him: notice and “allow: him. 9) 


ae 60 days in which to submit such proof. Ifthe ‘proof isnot-furnished. __ - ca 


_-as.required ‘the fact that notice was served upon the claimant should. 
be ‘reported to. the: General Land Office, with evidence of service, - . 
_. wheretipon. the entry: will be canceled. ‘During. the pendency of a 
~ Government: proceeding initiated by. such notice the entry willbe. 
“< “-protected: against a private contest. charging: failure to make. the oe 
_. required expenditures, and-such contest will'neither defeat the claim- = 
-- -ant’s right to equitably: perfect the entry as to the matter of expendi-' 
-- tures during the 60 days allowed in'the notice‘nor secure to the con- 


: - testant ‘a: prefere ence: ae in event the: entry, be canceled ‘for’ cee 


ae under said notice. . 


EXTENSION: OF ‘TIME FOR. FILING, ANNUAL PROOF NOT ALLOWED . 
hae £5. AYR 


“The es noe no. provision for: an extension of amiej in’ i cwhieh a oe 


ie annual ] root. on desert-land. entries not embraced within the ex-. 


oe Aerior.b ‘bounda aries, of. any. withdrawal. ¢ or. 5 organ on pooja under oer 7 





Re, time. hetwecn ihe date re) a een ee and the: ‘dling in. the.  loeal ee 
office of the new plat. of survey will be excluded from the period. as 
corded by Jaw for ‘the reclamation of-land under a desert'entry ©. — 
~~ within. such: township. and the statutory life of the. entry extended). 
a accordingly - (40 L.D. 223). ‘During the continuance of the exten- -. 


gion. the claimant may, at his ppaors¢ ‘defer the © mallng° OF ace 4 oe 


; ee goon as: ihe: a eenendituse have. sen! made” Proof. sufficient ited ce 


_. the three years. may be. offered. ‘whenever the amount. of $3.an- acre 


has been expended in-reclaiming and i unpiee t the land, and ther rer = . 7 


oe after annual Proof will not be: Tequired. . 


“FINAL PROOF. 


90. “The reek he assigns, or; in case: ‘of death; hie: heirs see ae 


- devisees, are allowed four years from date of. the entry ‘within which 


: - to-comply with the requirements of the law as to reclamation and.» 
. cultivation of the land and to. submit: final proof, ‘but final proof ney 
aes 0)-1 made. and patent 1 thereon. issued % as soon as there has been. expended — ee 


the’ sum of'$3 per acre in improving, . reclaiming, and irrigating the: 9.0 


~~ Jand, ‘and one-eighth’ of the entire area entered has.been properly = 
a cultivated: and. irrigated, and: when the requirements. of the desert. = 
land laws. as to water. rights and: the construction of the oceseeny ae 
ae reservoirs, ditches, dams,.e ete.; have been. peaee complied with. es ee 
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a NOTICES OF INTENTION. TO ‘MAKE. FINAL PROOF 


When 2 an “enti y man. has. reclaimed the land and. is ee to Saker 





5 2 ‘bal: proof, he should:apply, to. the register and-receiver for.a notice | 


of intention to make. such proof. . This notice must contain a com-— - 


plete description of the land, give: the number of the entry and‘name 
- «of the claimant, and must Dear: an indorsement specifically indicat-. - 
ing the source ‘of. his water supply..-If the proof is:made:by an — 


a assignee, his.name,.as well:as that of the original entryman, should — 


os wag be stated. It must also. show when, where, and before whom:the _ 


a proof i js-to be made. Four. witnesses. may: be named, in:this notice, oe 


i. - two.of whom must. be used in. making proof. Care should be ex- — 
--ereised. to. select. as :witnesses™ ‘persons: who are familiar, from’ per- - 


i a in the notice. 


a sonal. observation, with the: Jand » in: question, and. with what: has ga 


- ‘been done by: the claimant toward reclaiming and improving’ it. 2 
‘Care should also be taken to ascertain.definitely the names -and ad-  - 


a; dresses of the Proposed wiinetees a 80. 9 that. ey may: pegs appear ee 


"PUBLICATION. oF FINAL-PROOF NOTICE 


“on, This notice must. ‘be published 0 once. a . week ‘for! five Sioneiaive = 


Poa weeks’ in‘a newspaper of established character and general circula- _ 
3 ey tion published nearest the lands (see 88 L. D. 181; 43: Li D-: 216), and. = 

-.. poust also be posted in a: conspicuous place. in: the: local. land office 
-. “for the same. period of time. The: claimant must. pay: the cost of . 
_. the publication, but it is the duty of registers to. procure the publi- ~- 
~... . cation of proper final-proof notices, and. registers. should accord- — 
“ingly exercise the utmost-care in that behalf. “(40 L. D.-459.) The — 
_... date fixed for the taking of the proof. must be at least 30 days _ 


o after the date of first publication. Proof of publication must be — 


: : 2 -made by the affidavit of the publisher of the news aper or by some _ 
“one authorized : to act. for him: The Tegister will certify to. the ree 
eee posting of the notice:in the local office. = 


- 99: On the day set in the notice (or, in. the case of. ‘acéident = a 
“unavoidable delay, within 10 days thereafter) and: at the place 


aaa and ‘before the o cer designated, the claimant will appear with two 


Bele lef the witnesses named in the notice:and make proof of the recla- ~ 
-- mation, cultivation, and improvement of ‘the land: The testimony — 


..-of each claimant should be. taken’ separately. and apart from and — 
>. “not within the hearing of either of his witnesses,. and the. testimony. a 
~~" of each witness should: be taken. separately and apart. from and-not. - 

--. ‘within the hearing of either-the applicant or of any. other witness, — 
+ and both the applicant and each of the witnesses should be required - 
~~ to state, in and as a part. of the final-proof estimony given by them, 
that they have given, such testimony without any actual Knowledge is 

_ of any statement made in the testimony of either. of. the others. 


In every instance where, for any reason. whatever, final proof is 


a not submitted within the four years prescribed by law, or within 
— -: the: period of an-extension granted for. submitting such, proof, an. 


affidavit. should be filed: by. elaimant,. with the: acl explarning. 
- ¢ cause of eee <F sce ee 
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_. and under the conditions prescribed in paragraph 11. 


No showing by affidavit need be made where final proof is taken © 
_ outside the county or land district:in. which. the land is located, if... 


The final proof may be made before any one of the officers named 


the proof be taken in the town or city where the newspaper is 


_ published in which the final-proof notice is printed. 


_ SHOWING REQUIRED ON FINAL PROOF AS TO IRRIGATION, CULTIVA- © : 
Parra te tT Ld 62, 


— HSLOV4 gy ca agesysia 


-. - 93. The final proof must show Specifically the-source and:volume. 
of the water supply and how it was acquired and. how it is main: ~ | 
_ tained. The number, length, and carrying capacity of all ditches 


- to and on each of the legal subdivisions must.‘alsobe ‘shown: The 
~ claimant and. the witnesses must each state in full all that has =. ~ 
_ been done in the matter of reclamation:.and improvements of the =. 
- land, and. must answer fully, of their. own. personal knowledge, ~ 


all of the questions: contained. in the final-proof blanks: They 9 
must state plainly whether at, any time they. saw the land effectu- = 


_ ally irrigated, and ‘the different dates on which they saw it irrigated. 
.. Should: be specifically--stated..( 00..." il¢ See PPE ee 
24. While it is not required that all of the land ‘shall have been... 


~~. actually irrigated at the time final proof is made, it-is-necessary that: = 
__ the one-eighth portion which is required to be cultivated shall also. ~~ 
_ have been irrigated in a manner calculated to produce profitable 
results, considering the character: of the land, the climate, and’the. = 
kind of crops being grown. (Alonzo B. Cole, 38 L. D. 420.) The. 
_ cultivation and irrigation of the one-eighth portion of the entire‘area 
_ entered may be had-in a body-on one legal subdivision or may be == 
_. distributed over several subdivisions. The final proof‘must: clearly... ~~ 
_ show that all of the permanent main and lateral ditches necessary for... 


: F the irrigation of all the irrigable land in the entry have been con- 


_ structed so that water can be actually applied to the land as soon as 


_ itis ready for cultivation. If pumping be relied upon as the means) 


i of irrigation, the plant installed for that purpose must be of suffi. 


2 cient capacity. to. render available enough water forall the irrigable. 
land. If there-are:any high points or any portions of the land ~~ 


which for ‘any reason it is not practicable'to irrigate, the nature, ex- 


"tent, and situation of such areas in each legal subdivision must’be. 
_ fully stated. If less than one-eighth of a smallest legal subdivision ~. 


is practically susceptible of irrigation from claimant’s source of = 
water supply and no portion thereof is used as a.necessary part of = 


his ‘irrigation. scheme, such subdivision must be: relinquished. (43. eo oe 


LD. 269.) 


95. As a.rule, actual tillage of one-eighth of the land’must be 
_. shown. It.is not sufficient to show only that there has been'a marked 


"increase in the growth of grass or that grass sufficient to support 


_ stock has been produced on the land as a result of irrigation. Tfe 2 - 


however, on account of some peculiar climatic or soil conditions, no... 


ero er aes E : Spee basen +t 
a ‘will destroy or injure the productive ‘quality of the: 


#e 





s except grass can be successfully. produced, or if actual tillage : oe 
‘soul, the-actual 





In all cases the water right, however it. be acquired, must entitle the 


men ‘have done all - that i “requ ired: of them by the laws of the State. 


the desert land acts are operative that, actual application to a bene- 
ficial use of. water appropriated from public streams measures the 


* > 


, my 
f 


4 
: te ids 
to 


ee preliminary filings as are required by the laws of the State in which | : | 


tion and reclamation of all of the 


show that water which is being diverted from its natural course — 
~~. -and. claimed for the specific: purpose of irrigating. the: lands em-. — 


Sig regia 


ae PRaTEoE RELATING TO THE. PUBLIC: LANDS. “AGES ic 


tually been conducted through claimant’s main ditches to and upon 


Wy 


Rang ie perfect might ifthe water is applied to beneficial ae 


to be impossible because there is no actual supply of water avail - 


«challenge the correctness of the report-as to the facts alleged and the 
<., Nalidity: of; 1ts..conclusions: and: to- offer;,either: with "his. final’ progf: =. ~ 
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oe = or subsequently, such. evidence « as he can tending to support his con- ne 
ee tentions. _ 


"Ratrymen ‘applying: ‘6 ake. fgal proof. are: eae to sate. the ee 


source of their water supply, and if water is to be obtained from the 


works of an irrigation company, association, or district. the local — 


os oe officers will indorse the name and address of the project upon. the . 7 


ae copy of the notice to be forwarded to the chief of field division. If 


_ + the report.on the company has been acted upon by the General Land per 
- .. Office ‘and the proof submitted. by claimant: does not show that he 
owns the amount of stock or interest in the company found necessary 

for the area of land to be reclaimed, the local officers will suspend 


the proof, advise. the claimant of the. requirements made by the — 
» .. General Land Office in connection with the report, and allow him 
-- 80 days within which‘to comply therewith or to make an-affirmative’ _ 
a showing in duplicate’ and apply for a hearing. In default of any 

- action by him within the specified time they will reject the proof, 
subject, to the usual right of appeal. If application for hearing be 


- * filed. the local officers will transmit one copy thereof tothe proper | 


| as chief of field division and forward ‘the. other CODY»: with. the: ‘final: _ 
Oe prool record, to ‘the General Land Office. . a oA 


FINAL PROOF EXPIRATION. NOTICE 


98. Where. final aoa is not. inadé. within the Sena of oe years, He és 


-. or within the. period : for which an extension of time has been granted, 

_ the register and receiver. should send the claimant a notice, addressed 
—».- to him at his post- -office address of record, informing him that he 

will be allowed 90 days in which to submit final proof; or if the death 
of the claimant of record be .suggested,. such notice should also be 
~~ addressed’ to the claimant at the Post, office near est the land. (44 * 
} sage Fe D. 364.) . ~ . 
‘Should. no. ‘aationt Gan taken within. the ine. iewed: ‘the register 2% 


7 and receiver will report that fact, together with evidence of service, © 


cou the General. Land Office, . ‘whereupon the entry will be canceled. - 


‘The notice provided for: in this paragraph must not be construed 


~~ ag'an extension of time or as relieving the claimant. from the necessity. , 


et se of. explaining why the. proof was not made within the. statutory — 


ane period ‘or within § such extensions. of that pence a as have. been Ratae > 


i cally granted. 


" BINAL PROOF NOT REQUIRED WHILE TOWNSHIP ‘Is SUSPENDED ‘FOR . 


RESURVEY, BUT “MAY. BE SUBMIIES? AT ‘CLAIMANT'S tala ches ~ 


opt SEDO 


No dlaimaat: will: be required t to 5 siibmit final a while the: town- 


: as ship embracing his entry is under suspension for the: purpose of ‘ 
o tesurvey. . (40. "L. D. 223. \ This also ‘applies to annual proof. (See — 


oe “par. 18.) In computing the time when final proof on an entry so — 


oa ‘affected will become due the period between the date of suspension 


ae and the filing in the. local office of the new. plat of survey wil! be - 


-- -- excluded. “However, if the claimant.-so- elects, he may submit final _ 
proof on such entry notwithstanding the suspension of the township. 
.. Jf submitted, the final proof will be received by the local officers, 
: who: will ee the’ same course in n regard. thereto ‘that. ‘would oe a 
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a. beck parstied in ithe ee of this. suspension: Should final ‘caitificate: ee 
>. be issued on any such proof, it will describe the entered land in terms 
_- of ‘the: original. survey with. reference to the plat. of such. Survey » tate | 
and to the fact of a: pending resurvey,as follows: | a ae 





. In accordance: with official plat of: survey approved ae resurvey 1 now: 
_ bending under Group No. pita G nS 0.5. en Neat aaaeeenee - 
= Pha Clay, ath Pho Spas 19 BS oS fete Ca Se, g ef ne fy fis _ 


: al. 
ta 2 EXTENSION OF ais FOR Saas jee PROOF pe 
99, “There are. oe general acts: of Congress. Which’ authorize: the Cr 
oe *SeTlowanice: under certain conditions, of an extension of time for the ye ea 4s 

". submission of final: proof by a desert-land claimant. Said acts are 

| the following: June 27, 1906 (84 Stat. 519, sec. 5); March 28, 1908 ssa Sau, 2. 

_. (85 Stat. 52, sec. 3):; “April 80,1912 (37 Stat. 106) ; and March 4, 1915 - 

“(88 Stat. 1138-1161, sec. 5). The act. of June 2, 1906, is applicable: 7 

.) only’ to entries embraced. within the exterior limits of some .with- | 2 

7 drawal or irrigation project under the reclamation act of June. 17, 

§ 1902. (32. Stat. 388)... For. regulations: governing extensions : under 

said act of June 27, 1906, see General Reclamation. Circular. "The 

: . act-of March 4, 1915, is. applicable only to entries made prior to March. 

4, 1915 sand. while. authorizing i in certain cases an additional exten 

a sion’ to ‘claimants. who. have had one or more extensions. under. pre-" 

' vious laws; this act denies any extension under its.terms to claim- ~ 
ants: who can: obtain ‘such. benefit under prior acts. For. evel ei 
governing extensions. under. the. act. of March 4, 1915, ‘see ‘Paragraphs 

84. to 36 of this circular. . iat 
30. Under the. provisions of the. act. ‘of March 28, 1908, the ‘period 
3 of four years may be extended, in. the discretion : of the Commis-. 
‘. sloner of: the General. Land.. Office, for an additional period. not 
exceeding. three: years, if,.by reason of some unavoidable delay in 
the construction: of the irrigating works. intended to: convey water to 
the land, the entryman is unable to make: proof. of reclamation: and 
cultivation required within the four years. ‘This does not mean. that. 
: - period within. which proof may .be made will be extended ‘as. 
a matter of. course for three years. The. statute. authorizes the 
‘3 Commissioner of the General Land Office to grant: the extension, in 
his discretion, for such.a period as he may deem necessary for the 
completion: of the reclamation, not. exceeding three years, but. appli ol 
-eations for extension under. said act will -not be. granted unless it be” 
clearly shown. that: the failure to reclaim and cultivate the land -: 
within the regular. period of four years was die to:no. fault on. the re. 
part of the entryman ‘but to some unavoidable: delay in'the con- 
. struction of the irrigation works for which he was ‘not responsible.” 
and could not have readily foreseen. (37 Li. D. 332.) It must-also: 

_, appear, that. he has. complied: with the law as, to. annual expenditures _ 
_ and proof thereof. Lf Lb Pap 6 of, re dg aa) & See ae 
~~. Under the: provisions of the act’ of April 30, 1919, the. Secretary OAs 
OF: the Interior may, in his: discretion, in: addition to the extension. > 
~~ authorized by previous. legislation, grant to any entryman: under the 
desert land laws a further extension of time for submitting fina 
proof, not exceeding three years, where it is shown that; because. ‘0. 
~ some. ‘unavoidable: be in the construction of irrigation works in-. 

lees to gonyey. water to. the jand embraced, in. me entry; the ‘claim’ 
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ea: ant 1S, wathout fault on hie ae Sable to imiatke pioae of the: Goclnina 
~~.“ tion and cultivation: of said lands within the time limited therefor,: 
-... but such. further extension can not be granted ‘for a period of more 

~ than three’ years nor. affect. contests. initiated for. a valid existing 


reason. Said act also provided: : 
That the total extension of. the statutory eriod eo joking: final 
pr oof that. may be allowed.in any one case under this act, and any. 


a other. existing statutes. of either: general. or. local application, shall 
ae be limited to six years in the ager egate, 7 


. “. An-entryman who has complied: with ie. aw: as: to ‘annual « ex- 
- penditures and. proof thereof and who desires. to make application: 


oS eg) ‘for extension: of time under the provisions of. the. act of March 28, 
~ 1908, should file with the register and receiver an. affidavit. setting 
forth. fully the facts, showing ‘how and why he has. been prevented 


~ trom making final proof of reclamation and cultivation within the 


~ “yeoular period. This. affidavit should be executed before one of the 
See officers named in paragraph 11 of this circular and must be corrobo-' 
vated by two witnesses who have personal’ knowledge of the faicts; 
cand the register and receiver, after carefully considering all of the 
-. facts, will forward the application. to the proper chief of - field 
ee division, with appropriate recommendation, and. advise the Commis- 
i, sioner: of the General Land Office of such reference. : | 


he register and receiver are required to: ‘suspend: any. applica: 


Roe ei tion for extension of time if:they consider the affidavit defective 
-. in form or substance, allowing the. applicant a reasonable time to_ 
raga make. such amendments therein. as may be deemed. necessary to re-. 

- move the defects or to file exceptions to the requirements: made, and 


2 advising the applicant: that upon his failure to take any action within. 


ne S -the time specified appropriate recommendations will be made. After’ 
"the expiration ‘of the time thus granted. the original application. 


and the amended affidavits or exceptions, ‘as the case may be, together’ 
with proper’ report ‘and recommendations of ‘the register and re- 


me | - ceiver, will be transmitted to the chief of field division. - 


‘Applications for further extension of time under the act. of aeal 


ee : 30. 1912, may be made in the same manner, and the same procedure | 
_. willbe followed with respect to such applications, as under the act : 
“of March 28, 1908, and the act, of March 4, 1915, as amended. 


oe | PROGEDURE ON. APPLICATIONS FOR EXTENSION OF TIME FOR. cman 


a PROOF ‘WHERE: bs iain fol =. PENDING . 


* 31, x pending contest: against : a desert-latid entry. will riot Soran: : 
‘the allowance of an application. for extension of time, where the 


a . contest affidavit does not’ charge facts tending to overcome. the 
oa prima facie showing of right to such extension, | "(44 L. D. 603.) - 


“Consideration by the General Land Office of an application for : 
- extension. of time will not be deferred because of the pendency of» 


Fe a eontest. against. the entry in question unless the contest charges | 


-. be’ sufficient, if proven, to negative the right of the entryman to an. 


(extension Or time for making final. ‘proof... If the contest charges: 
be insufficient, the application for extension, where. regular in all. 
“> negpects, will. be. allowed and the contest dismissed subject to the 
right of. appeal, but without prejudice to the contestant’s right to’ 

ae amend | his char B08, io Cireular i dated. a 27, eer 


| When final proof:is made on:. 


_ will be 
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82, At the time of making final proof the-claimant must pay tothe 
receiver the sum of $1 per acre foreach acre of land upon which = = 
proof is-made... This, together with the 25 cents per acre paid at. 
the ‘time. of ‘making. .the original entry, will amount. to $1.25 per = 
.. acre, which is the price to: be paid fer all lands.entered under the = 
desert land law, except where the entry is perfected by commutation = 
-. or purchase under the ‘act of March 4,.1915.. (See pars. 42 and 48 00 
of this circular.) |The receiver will-issue.a receipt for the money: 
~ paid, and if the proof-is satisfactory, the-register will.issue a cer- 
_:tificate in duplicate and deliver.one copy to the claimant.and for- = 
_ ward the other copy to. the General: Land Office with the regular... 
-. If the entryman is dead and proof is made by anyone for the’ ~~ 
- heirs, no will being. suggested.in the record, the final certificate’ = 
~~ should issue. to the heirs’ generally, without naming them; if by 


“anyone for the heirs or devisees, final certificate should issue in like = 


_When Pproof'is made on. an entry made prior to the act of 
_ March 28, 1908, for unsurveyed land, if the land is still unsurveyed.. 
_ and such proof is satisfactory, the register.and receiver will approve 

~ same and forward it to the General’ Land Office without collecting 
_ the final payment of $1 an acre and without issuing final certificate. | 
Fees for reducing the final-proof testimony to writing should be =~ 

_. collected and receipt issued therefor if the: proof is taken before . ~~. 
__ the register and ‘receiver.’ As soon as the plat or platsof any town- |” 
_ ship or townships previously ‘unsurveyed are filed in the local offices 
the registers and ‘receivers will, without awaiting further instruc. =... 
_- tions from the General Land Office; examine their records for the, 
_ purpose ‘of determining, if possible, whether or not, prior to‘the 9 
- passage of the act of March 28, 1908, any desert-land entry of uns 
_ surveyed land was allowed in the locality covered by the said plats; = 
and if any such entries are found intact, they will'call upon the © 

_ claimants thereof to file an affidavit-of adjustment, corroborated by: .-* 
two witnesses, giving the correct: description, in accordance with =~ 
_ the survey of the lands embraced in their respective entries. The ~*~ 
local officers will then. note these adjustments on their tract books = ° 
. and ‘plats and transmit the affidavits to.the General Land Office. 
with separate reports of all: conflicts which may have been de =~ 
_-veloped... They: will also report any case in.which the claimant has... 


failed, after due notice, to file the required affidavit of adjustment. 


- Uf final proof has been. made upon any desert-land entry-so ad- = 
_ justed’and the records show, that ‘such proof has been found satis- ~:~ 

factory by the General Land Office and no coriflicts or other objec- 
| tions are apparent, the register and receiver will allow claimant 60 9° 
| days within which to make final payment for the land, and upon , 
_ receipt of the same the register will issue final certificate which 99 \) 


: é : : le 
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a at the only Biyaeals tide to’ sith: Goveriinieiit 2 are the oviginal ee : 


Rae of 25 cents an acre at the time. of making the application and the. 


co ~ final payment of $1-an acre, to‘be paid at the time:of making final. 
_.. proof. “Where final: proofs are made: before’ the. register: or receiver — 


pole _in California, Oregon, Washington, Nevada,’ Colorado,. Tdaho, New © 


Mexico, Arizona, Utah, Wyoming, and Montana; they will be entitled | 
.\ to receive jointly: 904 cents for each 100 words of testimony reduced 
. (to writing; invall other States they will be allowed 15 cents per 100_ 
-. words for such. service. .The- ‘United States commissioners, judges, 
and clerks are not entitled to:receive a greater sum than'25: cents for . 
‘each ‘oath administered: by* them,” except: that. they: are entitled: to ~ 


— - receive $1’ for administering the oath: to‘each. entryman and: each. 
- final-proof: witness where final-proof testimony has been. reduced: ae 


: . 7 ; i: writin b them. | - 
poe ety eam (OLA IEE) MERWE | 
: _ RELIEF. UNDER ACT. OF MARCH 4, 1915. (38°-STAT.. 1138-1161) ) ana 


BY ACT OF MARCH a1, 1918. Now STAT. kad 


he Yb LUD be eg MABE ES os oe 
34. The last, three paragraphs of section 5 of the.act of. Consrees. 


paios 
gle iff 





approved. March. 4,°1915 (88. Stat. 1188-1161),,.entitled, “Anact 
‘making. appropriations to: supply. deficiencies. in appropriations, for . 


the fiscal year 1915 and for prior years,.and for other. purposes,” as — 


amended by,.the act..of. March: 21,1918 .(40 Stat. ABS), authorize 
the Secretary. of the. Interior, nuder rules and. regulations. to be pre- — 
4 scribed by. him, to. grant. relief to: certain classes of | desert-land _ 
AN claimants... “This new. law. ‘provides. that. upon. certain. conditions — 
4. such an. entryman, or his. duly. qualified . assignee,,may,obtain an ex- 
¢. tension of time, not,exceeding three years from date. of its allowance, 
_. in which. to. submit final proof; ‘or that upon certain other conditions -. 
~. he may either complete his entry in the manner required of a home- _ 
Au~> stead claimant or purchase the land on special.terms. . The, following é 
mom yules and. regulations. (approved: . ApHL 18,1915, Circular. 399, and — 
5g here ‘printed without. substantial c 
administration of said. provisions of Jaw... 


a ee le Ee 


=o? _APPLICATIONS, FOR ‘RELIEE 


BB. Al applications for the benafits of the 1 new ‘lew diowld’ be: filed a | 


ange). will: be - observed , in n the - 


= — 7 paar to the expiration of the time.within which the applicant would | 
'- otherwise be required to:make final’ proof on-his desert-land entry in ~ 


. the land office for the district in which the entered land is situated, to _ 


be referred to the proper chief of. field division with ‘appropriate — 
. recommendation, and the Commissioner of the General Land Office — 


~~. to be advised of such reference. “They: must; be supported by the affi- 

—. davit of the: applicant, corroborated by two ‘witnesses, as'to ‘the mate- 
_.. tial facts necessary tobe shown. . All such affidavits must be executed. 

| before an officer authorized to administer, oaths i in desert-land cases. © 


| AN such applications should: cain the name, ‘of the entryman. ‘and i 


hg, oe the date of the entry, and, if the entry has been’ assigned, the name of | 
. the assignee and date. of. the. assignment ; the description of. the land — 
Involved; a statement of the, various Sums of money expended by the 
ae ‘applicant. or his grantors in an endeavor to reclaim the land, and'the. | 


a - partieular Purpose, for hich each s sum. was | expended the facts ee 


| 
a 
a 








_ CONDITIONS FOR. EXTENSION OF TIME 


- “86. “To. antitle.? an  ontcymas to. ‘the benefits of the a of fig ep a ea: 
5 “paragr aphs referred to, the following conditions, must exist’: 1): Whe! ers 
- entry must be a lawful, pending: entry. made: prior. to: March:4, 1915; i ee 
ages 4 the. entryman. must have complied with: the requirements ‘of. the” es 
~~ desertland law:with reference to: yearly expenditures and the submis- 
~ sion of annual proofs: thereof; (3). there must bea reasonable-pros- =. > 
 -pgct. that if an extension. of. time is granted the. claimant willbe able 
- to.make the-final; proof of reclamation, irrigation, and. cultivation as 9 
" “required. by law; (4). the case ‘must be one in which.an extension.of = 
-» time.or.a further extension.can not: properly be allowed: under other. 
laws: and’ (5). there must..be: established some fact. or: facts:consti- es 
eS tuting a reasonable, excise for. the applicant’s failure to comply, with 
~. the law within the usual time and tairly entitling. him; 2 in Justice: and. aes 
"equity, to. this form of relief.. reo ae 
~The ‘existence of the: first: two: of these ‘conditions « can’ ‘be. deters 2 
“-mined by: examinationof. the records of.the:General Land Office, but 
. inorder. that. applicants. may. have: the. benefit of. every: possible cir- 
- cumstance entithng them.to- equitable consideration, : they. are. priv’ oo ee. 
~~ Heged: to. make. such. further’ showing as they. may desire as to. any = 
-. moneys ‘which: they: may have expended in. unproving. the. land, babes _ 
~ not used as the basis of annual prootii: ony ee 
>The: existence ‘of. the ‘third, ‘fourth, and: fifth. aonditions: ‘above. hPa BES 
2 ~ enumerated: niust be: established. i in all: cases. by. the: affidavits. filed i Ane, ae 
_ SUpport: of the: application for relief. oy es 
~ ov With -regar, dito the. third: condition, it mut bo: heen what: stops”: toa 
: hie, applicant: has'taken to'secure a water right; and either that. he =. 
has: secured such a: right (so far as that. is possible, under the: State ae 
~ Jaws, in. cases’ where. beneficial application’ of. the water. to the 
--Jand ‘has not: yet: been ‘made), or-that. there is.no reason: toidoubt. 
“that he will be able to secure such a right: before his final proof. We 
due; that the source of water supply, if .a- natural: stream, Willy 
“in ordinary. seasons, furnish -the’ amount: of-water needed: by theo 
~ claimant to reclaim the irrigable land in his entry. after all appro- - 
“priations’ prior to his. have been satisfied; and, if water is to:be ~ 
taken from: wells, ‘that: there ‘is reason to believe that ani adequate see 
i supply. can be obtained. from that source. oa 
Tf water is to be‘obtained through an irrigation: company? ‘associae 
- tion, or district: upon which: a. special agent or other officer. lias) 
made a favorable report, and favorable action.on such-report:has* 
been taken,: the: existence: of the: third ‘condition: will be-taken: for =. 
~ granted, pr ovided: the applicant shows that: he has become the owner 
ek the e required « amount: of Stock. or P Interest in oe # Project, or taken 
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oS redson of which i 56. “as been fiaposeible fo: claimant t to, affect fee . 
; - tion: and. cultivation. and:to: submit: final proof <within.the usual: per ies 
. riod, or such extensions thereof as may: have been. granted ; and thes yah 
facts by: reason. of: which the-applicant’ considers. that. there 1S OF Ig.) 
not, as: the case may be,-a reasonable ‘prospect. that if an extension of... | 
time is granted him; he will be able.to secure.a sufficient. water supply = 
...and make final proof:of- reclamation,, cae coil 1 cultivation, a ae 
= pesmiegt ee the desert land law.. pati ee 















| the required steps to secure the inclusion of the land in the district, — 


or that it will be entirely possible for him to do the one or the other, 


~-, as.the:case may be. 


eae de 


- question, or ifadverse action thereon has been taken, the applicant — 
may present such showing of facts as may tend to refute the findings — 


made ‘and the conclusions reached, whereupon, if the allegations — 


"seem to warrant such action, a hearing will be ordered to determine 


the merits of the case. 


"The fourth. condition above enumerated ‘will be satisfied if the case — 


does not come within the terms of any of the other acts of Congress 


x 


48 4% 


git” 


nal proof on desert-land entries. =. 


providing for the allowance of extensions of time for submitting — 


- As explained: in paragraph 29, the’ extension of time authorized” 
¢ by the-act.of March 4, 1915, is: applicable only to. entries made prior _ 
® to 


the date of the‘act. -Where the irrigation works ‘intended to. con-.. 


yey water to the land have been completed, or for any other reason, 
. the Glaimant’s inability to submit final: proof can not be attributed — 
-- to unavoidable delay: in the construction of such. irrigation works; .— 
--where the cause of delay in submitting the final proof is’ the claim-. 
~~... ‘ant’s temporary inability to. acquire water right; ‘or where, :on -ac- ~ 

‘ eount of drought’ of greater or less duration, but not likely,’ in all 


probability, to bea permanent condition, ‘the operation: of- a com- 


--- pleted system of irrigation: works has been hindered or delayed, an_ 


application for an extension of time under the first paragraph of. 


ae the act of March 4, 1915, as amended by the act of March 21, 1918, _ 


Boas _..-geetion of the act of June 27,1906. 0 0 
-. «No. application for: extension. of time can-be allowed, however, if — 


- thereby, so that. the case comes within 


~ above cited, can be entertained, except where the entered. lands have .. 
been included within the exterior lmmits of ‘a withdrawal or irriga=. 
“. tion project under’ the act of June 17, 1902 (82 Stat. 388), and the - 


* 


‘submission of satisfactory final proof is being hindered or delayed: - 


the provisions of the fifth - 


aan appears that the claimant’s inability to’ submit, final proof’ as 


yequired by the desert land law is due to his own neglect or default _ 
~ nor will any such application be granted where it appears that there. . 
--" 4s no reasonable prospect that the applicant. will be able to provide. 


a supply. of water sufficient to irrigate and permanently reclaim all — 


the irrigable land embraced im his. entry, because, im. such ‘a case, ” 
' no-extension: of time’ can enable the entryman to comply with the. 


requirements of the desert-land law. - 


Pea PhD “\. QWHER FORMS OF REWEF = 


aren 
AaY ay 


fae Ab 


to -afford. relief in cases of the. kind. last above mentioned by — 
authorizing the Secretary ofthe Interior, in his discretion, to: 
 nermit. the applicant. to. perfect -his entry in the manner required © 


‘of a homestead entryman, or to purchase the land on ‘the terms — 


~.  gpeeified, as the applicant may elect. ‘The entry itself is not trans-— 


Se iueta 


: “¢ 


ited, Rowever, but remains a desert-land entry, subject to. a new _ 
io ind OF proOle | 8 eee ee ae ce wee 


me 
wee 5 7 > fi, feos? : a : ae : : zh er . oe 
hs es ae days che ere - Sao res sa a ‘ So. ye PR et Se ae Paes nah 
fae Aang Poe a er a Ge) A Sees Bait, <a Sa teeny kis ee Be eg GR A Ee SE EGS sab Eo RENE psi Made Taig 2, cata agi: ee es ee Sarai 3 
Be eel Se fee oe, Sopa ade Phe ae . s staat * 2%! Bee oh aed . oe : aha ‘ are aa “ Sh Sin ie . pe aes a . Lb yy Bee 7 toe Raine . 
Sy om ae se te of : e : : eae pcr , See's anitetd e ts gas 4 ef nas foe totes git ay ey a BRM Regs IO 5H Sd wee . = cea 4, 
Hee a ee [ ero ee eee . . wp _#- we PS gS Be aeat Gs . A rg th a Ga fi Rede hes Wee ee pic: Peer ae ae I gen he eet faa 
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"CONDITIONS AUTHORIZING HOMESTEAD: PROOF AND PURCHASE 


a — >. : as ra tat, STP, Oe ted Tg Gs sa Oe 
ae sayeth ni Seen eee a et sat epee wae ON de eee fees Je ee ° aS a 


"money paid in connection therewith, 











wy 
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88, To entitle a claimant. to relief under éither of these parax 
graphs, it must be made to appear.to. the satisfaction of the Secre-- 


Ee eee neat 






Leister ean nas 
ata Hil an 
. es 


“With regard to the fourth condition, the applicant should show. 


_ been endeavoring to.secure water and if it appears therefrom that, <3 red 





_ which it relates, and also the number of the receipt issued for the 





ee "DECISIONS: RELATING. TO THE PUBLIC LANDS. , ce vont 


io 


40; ‘Tn the’ dnicion oad ‘oiuiasinttion: ot final “pncote: ander ie 
eon and. third paragraphs; the usual course of. procedure with ©. 
- Tegard to desert-land final proofs will-be:followed, so.far as appli- . 
~-eable.: The notice. of intention to submit. proof, however, should — 
~ indicate. whether, the entry. 1s No be perfected: as In homestead cases: 


— . Or by purchase. 


Pe ’ 


ee 


(41. After. a. desert- land. entry. ie been: authorized. to i perfected : 


- either: in the manner ‘of a. homestead. entry or by. purchase, no © 


assignment thereof will be allowed, for the reason that the: benefits — 
of the second and: third ‘paragraphs: of the act as amended by the . 


act. of March 21, 1918, are not. available. to assignees. under: assign- ©: 


tents, made. subsequently. to the date: of. the. act.as-amended; and 
in the. final adjudication. of entries being perfected under. the- pro-- 
wisions of: said paragraphs, the same rules: will be. observed, as. 1 HO. 
oe of sponalienation; a as. in homestead cases.. eee Ee 


no : “A a eee in’ ‘good faith for the ,roauired Tength 0 of time. and to on = 
a eel required | extent. coe 


However, inasmuch: ‘as. hie: ihoriestend Jaws: ‘do: not authorise. the - 


: - commutation of homesteads.made under the enlarged homestead acts, |. 


commutation proof will not: be accepted upon:any desert-land entry — 


oe involving more than 160 acres. In addition to the original payment 
-. of 25 cents per acre at time of: entry, a ‘claimant: who makes commun 
‘tations proof. must. pay. for, the. Jand at the regular “ minimum price.” 


ee a of $1.25. per_acre.. 


Failure: to ‘submit are proof. thin the ‘Aves -year peeled. ltswed 


aoe : by the law will be ground for the cancellation of the entry, unless. good 


---yeason for the delay can be shown, in which event final certificate may 
2 4 be issued and the case’ referred. to the board of equitable: adjudica- 
poe, tion, “for. confirmation. | a 


Those provisions of the. homestead Ln: which: define the: -perdonal’ 7 


a . qualifications required of entrymen do not apply ‘to’cases of this — 
| '. kind, but the final proof must show that the claimant possesses ‘the 


o. "game qualifications as to citizenship: and the amount of land entered: — 


ee by him or assigned or patented to him, under the agricultural public- oe 
- Jand laws, as in the case of those who make. ordinary final’ ‘proof: on 
pee as desert- land entries. - ae 


43. If not already: residiliy’ ¢ on’ his: desert: Jand: entry,; the “olaimant’ 


cs a : must establish residence: thereon within six months from the. date of % 
oc. --peceiving the notice: advising him that he will be permitted to perfect: 
his entry under the second paragraph, unless such. period be extended: 7 


“ eee as permitted. by. the homestead: law. 


Residence ‘upon: ‘the land must: be: continuously: ‘mabitatned® spor! me 


pa iariod, of three years from: and after the date: ofits establishment...’ 
During each year the claimant. may beabsent for two periods only, _ 


Ae the: aggregate thereof not to exceed: five months, Actual residence © 


7. must be’ maintained for. the: remaining seven months of ‘each year. 


| cs ps commutation: proof is submitted; substantially: continuous ‘Tesi-: 


ae : denice ea the land 2Or a Per of 14 months must, be: ‘ehiown, to- 


50)... DECISIONS RELATING TO THE PUBLIC LANDS: == 47100 oe 


oe gether swith the cultivation Of not-less than: one-sixteenth: of the area © oe : 
of the entry, unless a reduction of the area required.to-be cultivated. = 








be allowed. The requirements made by this circular as to. the period. . 
of residence'and amount of cultivation are those of the'act of June 6;°0 


ae 1912. (37-Stat..128), ‘or: the: “ three-year homestead law.” 


“If a claimant establishes residence upon his entry:prior to the aly 


_ lowance of:his'application for relief, and continues to maintain'it im... 
good-faith as required by the homestead law, full credit will beal- 0 
- lowed for the period during which such residence is so'maintained.. 
~~» Leaves of absence and credit: for. military service: will be allowed’ =. 
. upon the same terms. and conditions as in case of a homestead ‘entry: 9 
.*.y The claimant: must’ havea habitable house upon the:land at the... > 
time of submitting final proof. Other improvements'should: be of © 
~ such character and amount as:are sufficient to show good‘faith. © 9. 
44. Cultivation of the land for at least two years 1s required, and 
this must’ generally. consist: of actual breaking of the soil, followed =. 
- by planting, sowing of seed, and tillage for a crop other.than native ==. - 


"grasses. However, tilling of ‘the land, or other appropriate treat- ~ 
ment, for: the purpose.of conserving the moisture with a.view of —. . 
making a: profitable crop the succeeding year, will be deemed cultiva- 2.) 
_’ tion:within the terms of the act. (without sowing of seed), where that, 


~ manner of cultivation is necessary’ or generally. followed in the lo- 


 eality. During the second year not less than one-sixteenth of the area 
~ entered must. be actually. cultivated, and. during the third year,and -- 
-.- until final..proof, cultivation: of not: less than one-eighth: must be had...» 
. These requirements are applicable to all cases, without:regard:to:'the . 
~ area or location of the entry. The period of cultivation, ike that of 
residence, may begin. before the allowance of the .application:for =~ 


- the time when it. was performed. 


- yelief; credit for ‘all: cultivation, if in accordance with the provisions, _ 


of the three-year homestead law, will be allowed, without regard to. ‘eC 7 i 


| "45. Tf the entry is situated inthe States of Utah.or Idaho, andthe 


: ~ Jands-involved have. been, or shall be; designated as being of the. — : . a 
- character subject -to»entry under, the sixth sections:.of.the:acts of ©. 


February: 19, 1909:.(35.Stat. 639), as. amended, or-June 17, 1910. (36 - 


- Stat. 531); respectively, the entryman may. avail himself of che priviz 
 Jeges of these.sections, upon a proper..showing of the character.of =. = 
~ the-Jand; .as.required of a homestead applicant thereunder, m.which. =. - 
event residence: need not be maintained upon the land, but the.amount:.. 
of cultivation: required is double that'in ordinary, cases:and must:be 
- shown: during a:period of four years.. For further details, reference... 


2 


> 46, Tf an. entryman-dies before being. authorizéd to exercise the. °° 
. rights conferred by. the second.and.third paragraphs, or after such. 
-- authorization: but. before he: has: perfected his entry, his rights will o> ~ 


~ should be made to the circular of this office known as “Suggestions - 
_- to homesteaders,” copies of. which. may. be obtained of this:office or 9 


be -pass to: those persons:.who would: inherit: his lands according. to the. ae 
~~ Jaws of the State wherein the:entry is located or, if he leaves a-will, =. 





aaa 


to those to whon: he devises such’ rights: Applications for the bene- 
fits of the new law may be filed, and proofs thereunder may:be sub- ~~ 
mitted either by one of the heirs in behalf.of all, by a guardian of 
__ the heirs’ estate if they themselves are minors, or by the entryman’s =. 





Po AID oe ‘DECISIONS. RELATING TO THE PUBLIC: LANDS. Ero 


: cea eiacntor 0 or. ‘administrator, acting under. thes supervision af the iro - 
~~ probate court. 


The heirs or devisees. will not be required to: settle or irerids. “upon me 


: eae land, but. must show that the land has. been cultivated and i im- 
a eae pores by them or on their behalf, as required by the: homestead law, aa 


or such period as will, when added to the entryman’s period. of com- 


.. .. pliance with the law,. ageregate the required : term of three years. If - 
they desire to: commute the: entry, they must. show a.14.months’ period ~ 
of such. residence. and. cultivation on.the part of. themselves or: the 
ee en suet or both; as. would. have been required of him had he | 

<<... gurvive a 


With dogand 40 ihe feduction of the required, area, of ‘eultivations” 


+o: the same rules and procedure will be followed .as in homestead cases. ~ 
: 4%. The same fees, and no others, may be charged by registers and © 


receivers upon. submission of final proofs under the new law-as upon _ 


- submission: of ordinary. desert-land proofs... (See par. 33.) No-com-._ 


‘missions may: be’ charged under any circumstances Sand. no. 0, testimony... : 


= fe fees ae the oBrvOF is taken at the. land office: 


"ENTRIES: PERFECTED. ‘BY, PURCHASE 


“48, Tf: ‘laimant elects. to perfect. hig. entry. ‘under ihe third rhe 


cre oresh: he must, within five years from the date of his election and — 
payment of the sum of 50 cents per acre, make final proof and pay to — 
- the receiver the further sum of 75: cents’ for each acre of land em- _ 
©. braced.in his'entry. The final proof, in order to be acceptable, must — 
show that, at the date of the proof, ‘the claimant has upon the tract 

: permanent improvements conducive to: the agricultural development ._ 


7 thereof, of the value of at::least. $1. OB. per acre,‘and. that he has:in © 


good faith used. the land for. agricultural: purposes: for at least-three — 
. years. Under this third paragraph grazing will be'regarded as an . 
gence agricultural use, provided it be established that the land is best suited 
_.» to that purpose and has been so used 3 in good faith. Actual residence a 
_” on the land need not be shown. as 


49. Improvements made. during the ‘first: lives: years of the life “of. . 


ee the entry and used as the basis of annual proof, if permanent in char- © 
"> acter and conducive to the agricultural development of the land, may — 
be counted ‘as improvements required to be shown. under. this section, eae 
provided their character and continued existence ‘are: satisfactorily an 
-. established bythe final proof; but no water rights or irrigation — 

+: ditches will be recognized for this ‘purpose unless it is clearly shown. — 

that they have been. made actually conducive to the agricultural de- .- 
velopment of the land, or-a portion thereof, and that that fact is not~. 
. v.~ inconsistent: with the truth of: the. claimant’ Ss preliminary showing i 
“that there was no reasonable prospect that he could acquire a sut- ae 
"ficient: water: supply to irrigate the irrigable land of his‘entry. : 


_50. If a claimant fails to make final: proof and payment, as eres! 
uired by the third. paragraph, “within. the five-year: period, ‘all’: ace 


- ; oe eretofore tae raps him oo be forfeited. and cas ea canceled. 


“FORM, oF PROOFS. 


bu. Final proois: Gnas thes: second es may’ he ‘aaile on: an 2 
forms used in homestead cases. ‘For final proofs. to:be made eandee 


me | ke third paragraph special § forms have been oe 


PE BOYES "DECISIONS. RELATING 0. THE PUBLIC ‘LANDS. SATB os 
“contests AND RELINGUISHMENTS gee 


ee 50, Contest may. “be. initiated ‘by. any. person ‘Suite oe “aotjuie. sistas 
; . ‘title. to: or claiming an. interést in. the land involved: against. a: party. ee 
to any desert-land : entry. because of. priority of claim or for any = 
sufficient. cause. affecting the legality. or. validity. of the claim not Conn wlee 
_ shown. by the records of. the: Land. Department... one oe 
“Successful contestants will be ‘allowed a prefereris ‘right’ of entry ee 
ae for 30 days after notice of the cancellation of the contested.entry,in 
~~. the.same manner as’in. homestead cases, and the. register. will give. the. 
same notice and 1s. entitled to: the. same. fee. for notice as ‘In. other i es 
eases. Pang hs 
6 BSe As decent land entry may. be. relinquished: at any” ‘time by ‘the’ 
~ party. owning. the same, and. when: ‘relinquishments are filed inthe =. 
> Jocal. land. office. the: entries” will be canceled: by: the register ‘and = 2. 
--yeceiver.in the same manner as in: -homestead, preemption, and other = 
gases under the first section of the act of May. 14; 1880 Qtr Stat. 140). ee eae 
on, Conditional relinquishments. will not be accepted. aks 
~.. §4, All previous. zones and instructions not in harmony herewith. pee 
ate hensby.7 ce ee 
Ce = as | Waa Spry, aoe eee 
| | 3G ommissioner... 
, _Aporgred May: 20, 1924. = a we 
Pe Cc. FINNEY, es ae ae . a ee ie ‘ a - Ee at ge 
First. Assistant  Seoretary, oe we 


‘STATUTES | 


oo : An Act to. Provide for the Sale ot Desert Lands - in Certain States and ee 
ure ts Gi eee Territories. | i ~ See on 


ane Be. it hone. I by t He. Senate and: oie of ‘Bopresontaliies of the ie oe 
oe Undbed: ‘States. of ‘America in Congress assembled, That it shall be 
lawful for -any-citizen:of the United States, or'any person of requisite = 
age “ who.may be:entitled. to. become a citizen, and who.has filed 
bis: declaration to. become such” and: upon. payment, of twenty-five see 
~~ gents. per acreé,.to_ file a declaration under oath with the. register’ =. 
cand the receiver of the.land district in-which any. desert land ‘is situ- - 
ated: that he intends to reclaim a tract. of desert land not exceeding 
~ one section, by conducting water upon the same, within the period. nae ee 
three years? thereafter :. -Provided,. however, That the right to the: |. 
 use.of water: by. the. erson. So: conducting. the same. on. or to: any. ‘tracteoiec 
of desert land: of six schancived and forty. acres.shall depend upon bona. 
fide prior. appropriation; and such right-shall not exceed the amount... 
_) of water actually appropriated: and necessarily used for.the-purpose =. 
» of irrigation and reclamation; and all surplus water over and above 
~ such actual appropriation . and» ‘use, together with the water‘of all)... ~ 
-.. lakes, rivers, and. other sources of water’ supply upon the public ' -. - 
Jands and not: navigable, shall remain and be held free for the appro-- 
me en and use of the public for irrigation, mining, and manu- 7 








és oa. “Limited, Pr 320 i acres ‘by ‘act. of March g: 1891. (26 Stat, 1095). oe Hed Bee ng a et ae 
oe «Time. extended: sae tour hes le wet of: “March: 3, eg ees Se ae re a 





my ATL . DECISIONS RELATING ‘TO: THE PUBLIC LANDS. | _tvon oF 


ae Thotising's purposes cubjeot to existing pghte: “Said debeicen ‘shall es 
~ describe particularly said section of land if surveyed, and, if unsur- 
Coo ‘veyed, * shall describe the same as nearly as possible without a,survey. 
At any time within the period of three years after’ filing said declara- 
~. tlon, upon making satisfactory proof: to the register and receiver ‘of. 
the reclamation of said tract of land in the ‘manner aforesaid, ‘and | 
upon the payment to:the receiver of the additional : sum of one. ‘dollar = 
_. per acre for a tract of land not exceeding six hundred and forty — 
acres _to.any one person, a patent for the same’ shall be issued to 
cote Sains Provided, That no person shall be permitted to enter more than 
one ‘tract of land and not to exceed six hundred and ‘forty acres, ‘ 
ak. which shall be in compact. form. - 


‘Src. 2. That all lands, exclusive of. {iberlinide’ and riiitieral lands, E 


eo oa “which will not, without irrigation, produce some ‘agricultural crop” 
shall be deemed desert lands within the meaning of this act; which - 


fact shall be ascértained by proof of two or more credible witnessés - 


5 “ “under oath, whose affidavits shall be filed 3 in ‘the land office 1 in whieh, - 
said tract of land may be situated.’ a 


Src. 3. ‘That this act shall only. apply to" sid tale’ ‘effect: in ‘the 7 


: ee. of California, Oregon, and Nevada, and the Territories’ of — 
= Washington, Idaho, Montana, Utah, Wyoming, Arizona, New 
“a Mexico, and Dakota, and the. determination of what may be con- _ 


‘sidered desert land shall be subject to the ag ane mepulation of 


a ee the Commissioner of the General Land Office. . 





"Three Hundred and | twenty Acre. Limitation i a a 


“Be it. See by the Senate and House OF Representatives of the 


: e v nited States of America 4 im Mee tee) apoonbied,; oe 
ewes 1 se ke 5. S- ot Seo Oe ee a us ae tps 


No: person who: shall; tier: the passage a this act; enter’ upon us | 


oa of the: ‘public lands ‘with a view to:occupation, entry,: orsettlement .: 
“under any of the land laws shall«be permitted to acquire title to — 
“more than three hundred and twenty acres in the aggregate, under _ 
all of said laws, but this. limitation shall not operate to. curtail the ~ 
Vs. kight- of any: person who has heretofore made’ entry’ or: settlement ae 
» on the public lands, or’ whose: occupation, - entry, or settlement is ~ 
- «:‘validated’ by this act: Provided, That in all ‘patents for lands. here- >. 
after taken up: under any of the land laws of the United States:or 
-... on entries or claims validated by this act, west. of the one hundredth. - 
ae “meridian, it shall. be expressed. that there is reserved from the-lands ~ 
Soon In said. patent described a right of way thereon: for. ditches « or dred 2 
oe Sve by the’ authority of the United States, ar, © 


Approved, Angi! 80, 1890. . (28 Stat. Boh” 





“An Act to Repeal Timber Culture Laws, and tor Other Purposes: ae 


“gag: 2. That an act to. ‘provide: for the of desert. Jaiids 


a ln States and Territories, approved March third, eighteen Loui : 





ae oct Right of entry restricted to surveyed land by act of March 28,. 1908 (85 Stat. ba). 7 ee 








ae) ae ae "DECISIONS. RELATING. 70, THE PUBLIC. LANDS. os 1 MB oe 


ae and seventy-seven, i is, s hereby amended by adding | thereto the follow: tae 
_ Ing sections': See 
ve Seer ay That. at. the ‘tine: ‘Of filing the declaration. hereinbefore ee 
required. the party shall. also file a map of.said land which shall-ex- 9. 
hibit a plan showing the mode. of ‘contemplated irrigation, and 


“othe same,.at. least three dollars: per acre: of whole ‘tract reclaimed. . 
ce and | patented: 4 in the- manner. following: “Within. one year after:mak- °° 


-which.. plan, shall. be. sufficient. to. thoroughly. irrigate. and. reclaim oo 


said land, and prepare. it, to raise ordinary agricultural crops, and. 
». Shall. also. show: the source of the water.to be used-for irrigation and 
~~. reclamation. Persons. entering..or- proposing to enter Separate sec- - — ‘ 
tions -or fractional. parts. of sections. of desert lands may associate 
_ together in the construction of, canals and ditches. for irrigating anc. 


ing their plan: of internal. improvements. eee 
Sno. 5: That no- land ‘shall be. patented. to any person: andor this eee 


reclaiming all of said:tracts, and may. file. a Joint map on maps show- oe . 


act. unless he or his-.assignors: shall have expended: in the. necessary... 


- irrigation, reclamation,: and. cultivation thereof, ‘by means: of main. a 
canals. and, -branch ‘ditches, and. in: permanent..impr ovements. UPON se 
_. the-land, and in the’ purchase of: water rights: for the irrigation of 


ding. entry: for such :tract of desert’ land ‘as aforesaid, the party-so. 


: -- entering. shall expend. not less than one dollar’ per acre ‘for: the: pure s 
“poses. aforesaid; ‘and he shall in.like manner expend: thesum-ofone 
. dollar, per acre during the-second and also during the third year 


‘ thereafter, until the full sum of three dollats per acre is so expended. 


» «Said party. shall file during: each ‘year-with the register proof, ‘by-the | rae 
~. affidavits of ‘two-or more: ‘credible. witnesses, that the full sum: of =. 


one dollar per acre has. been’ expended in such necessary improve-..... 


_.« ments, during. such: year,” and. the. manner. in. which expended, 1s ae 
‘at the-expiration. of the third year. a. map. or plan. showing the char- 2: 
acter and extent of such improvements. “If any party who has made. 
‘such’ application shall fail during any ‘year to ‘file the testimony... — 
-. ‘aforesaid, the lands shall revert to the United States, andthe twenty-- | 


five: ‘cents advanced payment. shall be for feited to the ‘United States, °° 

and the: entry” shall be canceled. Nothing herein: contained ‘shall ° re 

prevent a claimant from making: his final entry and receiving ‘his ~ ° 
patent 'at an earlier date than hereinbefore prescribed, provided that... 


he then makes ‘the. required proof of reclamation ‘to the aggregate: oe 


es extent; of three dollars’ per acre: Provided, That proof be further oe. 
-. réquired.of the. cultivation of one: -eighth of ‘the land.” oh eae 
Ono. 6 That this act’ shall not affect any: valid: rights hetatofore: : 





accrued under said act of March third, eighteen hundred and seventy-- 
seven, but’all bona. fide claims heretofore lawfully initiated maybe .~ 
2 perfected, upon ‘due’ compliance with the provisions of said act, in 9: 
the same manner, upon’the same’ terms and conditions, and subject. to 
 the-same ‘limitations, forfeitures, and contests as if this act had not: «- 
-. been passed; or said claims, atthe option of the claimant may be- 


~ sperfected. and. ‘patented under the provisions of said act,-as amended.” 
. by this’ act, so. far as ‘applicable; and. all. acts. and parts of acts in sos 
ie conflict with this act are hereby: repealed, ee ee 
-" Sre. 7, That at any time after ‘filing: the. declaration. “aid within: ee 





7 : ae period of four years thereafter, upon making satisfactory. proof 
. to the seguter a and the'r recelver. tof the reclamation: and’ cultivation. OE ae 





aes TBE: DECISIONS: ‘RELATING TO THE PUBLIC. “LANDS. “Even. - 


ie gai id land to tie’é éxtént ee cont. band’ in the i qhanner - gforeaaid: id sib: os 
aoe stantially i in accordance with the plans herein provided for, and that — 
he or she is a citizen of the United States, and upon paymenit to the 
“receiver of the additional sum of one-dollar per acre for said land, a 
patent shall-issue therefor to the applicant .or' his. assigns; but: ‘no 
= ‘person. or ‘association of. ‘persons’ shall hold, by assignment or: ‘other- 8 
.’-" wise prior to the issue of patent, more. than three: hundred and'twenty — 
acres of- such arid or desert. lands; but this ‘section shall not apply to — 
.... entries: made or initiated prior to the. approval of this act: Provided’ — 
oe however, That additional proofs. may be required: at: ‘any time within | : 
- ... ‘the ‘period prescribed by law,-and: that the claims or entries made — 
under this: or any. preceding. act. shall -be subject: to ‘contest as. pro- — 
~.. vided by the law. relating. to homestead: ‘cases, for illegal i inc apie. 


ae » abandonment, or failure to. comply with the ‘requirements . 


a and upon satisfactory proof thereof. shall be canceled. and the lands 
gs Su moneys paid therefor shall be forfeited: to the United States. 


Sec. 8. That the provisions: of the act: to which this‘is. an amend-- 


So “ment, and the amendments thereto, shall-apply to and.be-in-force'in. 
Ee State. of Colorado, as well as the States named ‘inthe. original acts. 
2. and -no- person shall be entitled:to make: entry: of desert: land except . 
he be a resident citizen of the State or. eae in 1 which: the Jand: 
ce ~~ sought to be entered is located.”1. ~~ ee eee ® 

— 7 Anpstved, aoe ce 6 Stat. 1098. 5) 





OS aie 2204, “United ‘states’ Reviied | ‘statutes: as: Amended oy the ‘Act’ oo 


‘March - 11, 1902: (82: Stat. 68), the. Act. of: March 4 1808: i Stat. cae oe 


ae : ‘the Act of February 23, 1923 (42 Stat. 1282) 


+ Bue. 9294. That hereafter il proofs, affidavits, aa ‘bathe ak ee 


oe “ead whatsoever required to be made by. applicants‘and entrymen _ 
».°. under the homestead, . preemption, timber culture, desert land, and ~ 
-¢imber. and ‘stone acts, may in. addition. to those now ‘authorized: ‘to. 
oo. take. such: affidavits, ‘proofs, . and oaths’ be:made: before. any, United. 
‘States commissioner or commissioner of the court exercising Federal . 
“jurisdiction in the Territory or before the judge or. clerk of any 
~ > gourt of.record in the county,. parish, or land district in which the ~ 
-..Jands.are situated: Provided, That in cases. where because of: geo- 
es “ graphic. or. topographic’ conditions. there is. a qualified. officer néarer - 
oo Or More: accessible to. the land: involved, but outside the: county and =~ 
os -Jand.district, affidavits, proofs,. and oaths may be taken before-such 
oy < officer : Provided further, That’ in.case the affidavits,. proofs, and oaths — 
ey ta hereinbefore mentioned: be taken outside of the county. or land: dis-. 
trict, in: which the land is located the applicant must show by -affida- — 
. -yit satisfactory to the Commissioner of the General Land. Office. that ~. 
— dt was taken before the nearest or. ‘most. accessible officer: qualified ‘tO: 
2. take such. affidavits, proofs, and oaths; but:such. showing. by. affidavit: 
need not be made: in making: final proof if the proof be taken in the . 
2°. town .or: city. where the. newspaper is. ‘published in- which’ the: final iS 
= “proof notice is ‘printed. “The proof, affidavit, and. oath; when so. ‘moade >; 
-..-and.-duly ‘subscribed, or which may have: heretofore "been: so made — 
ee eee and ore the subscribed, "shall have the same force.and.effect. as if made. 


@. register. and recelver : when transmitted to them with. the 


law, .. 





- "Vibreptig i the State ot Nevada det of Yanuery 6 102i (41 Sit. 2080), 
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Cae fees: ae commissions. allowed: and: ‘pedutted: ae taw:. “That. it any. ak 
. witness making: such proof, or any: applicant. making such affidavit, pete 
op oath, shall. knowingly,. willfully,. or. corruptly. swear falsely to'any. 
= “material matter contained in said: proofs, affidavits, or oaths he shall. . 


be deemed guilty. of perjury and shall be liable to the same ‘painsand — 


penalties. as if he had sworn falsely before the Hepinter: - -That the a 
fees’ for entriesand for. final ‘proo: s, when made 


ae officer than the: register. and. recelver, ‘shall be as follows: 


ma Act t Limiting and Retricting ‘the | Right of Entry and Assignment ais > 


the ‘construction of the irrigating ‘works intended to: convey water — re . 
22 ee the said lands: he ' is” without. fault < on: his. ae unable’ to leprae ome 





‘For each affidavit, 25 cents. - eae 


For each. deposition. of claimant or. witness, when not prepared by es a 
the officer, 25 cents. toy 
vn” Hors each ‘deposition of laimant or witness: prepared by the offs 
gers $1... Pe 
ee Any olfiear demanding « or. r receiving a greater: sum: for such’ service. ee 
. shall guilty, of misdemeanor and upon conviction shall be Bun ae 
a ished. for each: offense PY» a fine not t exceeding ee eres ee 








to. Make Final Proof. 


ce Be it enacted byt the Senate: ae Ho ouse Pop isbeipeeavitnstoes af He oe 
oe Uvited: States of America in. Congress. assembled, That:from and > 
after the passage of this act the right to make: entry. of desert:lands. 
under the provisions: ‘ofthe act: approved March.-third, eighteen hun- = 
“dred ‘and: seventy- seven, entitled “An act to: provide: for- the sale‘of’ 
. desert lands in. certain: "States and Territories,” as’ amended by the 
 -act approved March third, eighteen hundred and ninety-one,: entitled 
~ €An act. to repeal timber culture laws, and for other purposes,” shall =. 
be restricted to: surveyed ‘public lands of the character contemplated == 
oo by said: acts, and: no such entries of unsurveyed lands: shall be allowed... 
or made of record: Provided, however; That any individual qualis... 0 
fied to make entry. of desert ands under ‘said acts who'has,:prior'to 
“survey, taken possession . of a tract -ef unsurveyed desert land: not.ex= 0 <. 
-.. ceeding in area three hundred and twenty: acres.in compact form, and!: coc." 
“has reclaimed or-has in good faith commenced the work of reclaim- 
. ing the same, shall have the’ preference’ right: to make entry'of such. 
tract under- said. acts, in conformity with ‘the public-land ‘SUIVEYS; 0 
ns within ninety” days: after the: Hlng of the approved plat. of Survey | 
 -in the district land. office. © ee, 
Seo. 2. That from and. after. the. date. of tha’ passage: ‘of: ae act THO EE 
ee assignment of.an entry made under said acts shall be allowed or rece 
ognized, except: it be to an. individual who is shown. to be. qualified oe 
-. to make entry under said acts of the land covered by the-assigned’ 
a entry, and such assignments may include all or part. of an entry}but..° 20. 
"no assignment. to or “for the benefit. of ¢ ‘any corporation or. association, iat ears 
- shall be authorized or recognized. — 
-- Sze.3. That any entryman’ undér the’ above: acts. who. ‘shall show < ae 
| to the satisfaction. of the Commissioner of the General Land Office. 
that he has in ‘good faith: complied with the terms, requirements, amd.» 
. provisions of said acts, but that because of some unavoidable delay i in es 


efore- any. other oo 


_. said’ acts, shall upon filing his corroborated affidavit with the land 
"office in Which said: land is located, setting forth said facts, be al-” 


lowed an additional period of not to exceed three years, within the 
discretion of the Commissioner of the General Land Office, within. — 


n. ; ie: 


eee which to furnish proof, as required by said acts, of the completion of — . 


said work. 





" Approved, March 28, 1908. (85 Stat. 62.) 





am Act for the Protection of the Surface Rights of Entrymen 


Bo tt enacted by the Senate and House of Representatives of the 


“United States of América in Congress assembled, That any person 
who has in good faith located, selected, or entered under the non- 
~~ gnineral land laws of the United States any lands which subsequently 

are classified, claimed, or reported as being valuable for coal may, 1f , _ 
che shall so elect, and upon making satisfactory proof of compliance 
- with the laws under which stich lands are claimed, receive a patent — 


. : 7 


therefor, which shall contain a teservation to the United States of ~ 


all coal in said lands and the right to ‘prospect-for, mine, and remove - 


“the same. The coal deposits in such lands shall be subject to dis- — 

“posal by the United States in accordance with the provisions of the — 

Goal land laws.in force at, the time of such disposal, but no person 
_.*ghall enter upon said lands to prospect: for or mine and remove coal” _ 


oo therefrom without previous consent of. the owner. 


under, such patent’ .~ 


except upon such conditions as to security. for and payment of all. _ 
"damages to such owner caused thereby as may be determined by a” 
-. eourt of competent: jurisdiction: Provided, That the owner under ; 
- -guch: patent. shall have the right to mine coal for use on the land ©. 


“. for domestic purposes prior to the disposal by the United States of 


the coal deposit: Provided further, That nothing herein contained — 


shall be held to affect or abridge the right of any locator, selector, or 
.. entryman toa hearing for the purpose of determining the character — 
>of the Jand located, selected, or entered by him. Such locator, 


 gelector, or entryman who has heretofore made or shall hereafter ~ 
“make final proof showing good faith and satisfactory compliance 
>. 4yith the law under which: his land is claimed shall be entitled to ae 
‘patent without reservation unless at the: time of such final proofand — 


entry it shall be shown that the land is chie 





Be 4 enacted by the Senate and House of Representatives of the — 
United States of America in Congress assembled, That from and — 


after the: passage of this act unreserved public lands of the United 
 Gtates, exclusive of Alaska, which have been withdrawn.or classi-. ~ 
> fied ag coal lands, or are valuable for coal, shall be subject ta appro- ._ 
priate entry under the homestead laws by actual settlers only, the 
* “Gesert land law, to selection. under section four of the act approved. 


Bate = 


‘August eighteenth, eighteen hundred and ninety-four, mown as the — 
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: ci Ack: and. i: 5 withdvawal. onder the. act t approved: I une: Ga dbind’ Path, e 


teenth, nineteen. hundred. and. two, known as-the reclamation. act, 


whenever such. entry, selection, or withdrawal shall be made with oo 
~ view of. obtaining or passing title, with a reservation tothe United’ = 


_ States of the coal in.such Jands and of. the right: to: prospect fory 


_ mine, and remove the same. But no. desert entry made under'the 
provisions of this act shall contain more than one hundred, and sixty ©" 
acres, and all homestead entries made hereunder shall be subject to... 
_ the conditions, as to residence and’ cultivation, of entries under the: 
act. approved February. nineteenth, nineteen hundred and- nine, — eae 
_ entitled “An act to provide for'an enlarged homestead”: Provided,’  - 


That those “who have. initiated nonmineral. entries, selections, or cs 


locations: in: ‘good faith, prior. ‘to the. passage of this: act, on: ‘lands, 
withdrawn or. ‘classified - as coal lands may. perfect. the same under:: 
the provisions of the laws under which said entries: were ° made, hae ee 
a joe receive the limited 4: patent provided for i in. this: act... noe 


- ance witht the provisions. oe the coal. Tend shee in eric at ihe. ries oul 
_ of such disposal. . Any person. qualified to acquire coal deposits. Or mes 
. the right’to mine and remove coal under the laws of the United 
- ae shall have the. el at all. see to. enter hae the epee ae! : 


| i. gune use » upon an ‘and for’ domestic purposes . at: any, ‘time. prior. ae 7 
= ‘the dispose Py: the United States of the’ coal H depontts: Pratl: ee 
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are iia That ‘nothing herein: ee shall be. heli ‘to: ae ore 
oh! 2: abridge the right to present:and:have prompt consideration of appli- 
~- gations to locate, enter, or select, under the:land laws of the United — 
_.. States, lands :which have: been: ‘classified as coal: lands with a view — 
ao: disproving . such. classification. and. securing. a. eae without a 
reservation. : ae Pe astray. 


oe June 9. 1910. (BES Stat. 588) 





ae o “An A Act “Alithoriziug. the eacaetars of the Interior to: Giant, Further Extension : 


of Time Within whe to. Make Proof on Desert-Land baie 


“Be ab onecte’l: by ike Senate ‘andl Ho Ouse of ‘Reprelentanves- of the ~ 


+ " Onited. States of: America an Congress assembled, ‘That ‘the’ secre~ 
ee tary of the Interior may, in his discretion, in ‘addition to the exten- _ 
.. sion authorized by’ existing law, grant to-any entryman’ under the: 
..* desert land laws a further “extension of the time within which he is — 
- required to make final proof: Provided, That such: entryman™ shall, ~ 
by his corroborated affidavit: filed in the land’ office of the: district 
where such land is located, show to the satisfaction of the. Secretary se 
s-. that because of unavoidable delay in the construction of irrigation _ 
~.-.- works intended to convey water. to the land embraced in his entry’. 
cS “hes, without fault on his part, unable to make proof ofthe reclama~._ 
tion’ and cultivation of said lands as: required. by law within the time 
_». limited therefor ; but such extension shall not:be granted for a ‘period ; 
Of more than three: years, and’ this act: ‘shall not affect’ contests: In 
~~ itiated_ for a valid: existing reason :. Provided, That ‘the total ex- 
- tension of the statutory. period: for making Gaal. proof that: may be. 
~- allowed in any one case under this act, anda any other existing statutes 


os. of either general or local application, shall be: limited 2 ‘SLX x Oars 


a en ‘the aggregate. - uM 
ee Approved, Apa 30, 1912. OTs Stat. 108.) 





ma Act to ‘provide. for Agriguitaral: Entry’ of Lands Withdrawn, ( Classified, on — 


_ Reported as sehen paeenages Nitrate, Fotash, Oil, BB or “Asphaltic. a 
, Minerals ers, Sees, | : oa ae 


Be it gee by thie Soniaté ond H ouse. 5 op Raproisntitins of the i 


2 iO nhed States of America in Congress: assembled, That lands with- — 
...: drawn or classified as phosphate, nitrate, potash, oil, gas, or asphaltic: . 
. minerals, or which are valuable for. those deposits, shall be subject: _ 
-.. to appropriation, location; selection, entry, or purchase, if. otherwise — 
me -.. available, under: the nonmineral land: laws of the. ‘United States, — 
.. . whenever such: location, selection, entry, . or. “purchase shall be made . 
....- with a view of obtaining or passing title: witha reservation to-the ~ 
-. . United States of the deposits on account of which the-lands were. 
_. withdrawn or classified or reported as valuable, together’ with the - 
'.. -right to prospect for; mine, and remove the same; but no desert: 
ooo entry made under the provisions of this act shall contain: more than 
‘one hundred and sixty. acres: Provided, .That all m al ate to. 


a | Weeate; select, 5 erat or “purchase une this section sh 


I state at ee 


: withdrawn or 


7 501 ae _ a "DECISIONS, RELATING ‘TO THE PUBLIC! LANDS. | Se BEES 


a ths‘ same-are. ‘nude 3 in 1 accordance: with and: ‘subject t to the } provisions en 
~ and reservations of this: act. = Gada 

Se. 2. That upon: ‘satisfactory. proof of full: compliance with ‘the 2 os 
. provisions of the: laws under which .the location, selection, entry, or 
purchase is made, the locator; selector; enttyman, or purchaser shall) 
be entitled to’a patent to the land ‘located, selected,-entered, or pur-- 
. chased, which patent ‘shall contain.a: “reservation. to: ‘the ‘United pase 
_ States: of the deptsite on’ account of which the lands so patented WEE © hse: 


assified or. reported _ as. ~valuable, together with: the ee 


right. to’ prospect. for, miné, and ‘remove ‘the same, such deposits: to. ao 
be subject to disposal by the United States only as shall be here-~ Tees 


.,» after’ expressly ‘directed: by. law. Any. person qualified . to acquire 


~- the reserved: deposits. may enter upon. said lands witha view of pros- = 


 pecting for the same upon the approval by the. Secretary’ of the “In-.:.°!* 


- terior of a bond or undertaking to be filed with him as security:for 


the payment of all damages’to the crops and: improvements on such. fe 


oe lands by reason ‘of such prospecting, the measure of any such: damage ee 
_ to be fixed. by. agreement. of parties or. by a court.of competent juris: 
diction. . Any person who has acquired from the United States the ~~ 


~ title to or the right to-mine and remove. the reserved deposits, should». 


-» the United States dispose ofthe mineral deposits in-lands, may: Tes o 


. enter‘and occupy so much’ of the surface thereof asmay be required 
-. for all purposes reasonably. incident to the mining and removal of -* — 

the minerals therefrom and mine: and. remove such minerals, Dpon.2. 
ci payment. of damages: caused thereby. to the owner of. the land, or = 
upon. giving a. good and sufficient bond or. undertaking therefor i in de 
“action instituted. In any ‘competent court. to ascertain.'and fix’ said = Pog 
pd! damages: Provided, That: nothing © herein contained shall’ beheld’ Oko 


of ae or. | gbndge t the sane to. Breeent and | have 6 prone ster es 


Pa pee ae 


ee Stee 3. ‘That any ‘person: ais "hag in wae “faith; ‘located: selected | oe : 
. tered or: purchased, or any person who: shall’ hereafter. ‘locate, Be es 


select, enter, or. purchase, under» the nonmineral’ land laws of the: i. 


‘ : United States, . any lands “which are. subsequently withdrawn, classie 800 


fied, or reported. ‘as being valuable for. phosphate; nitrate, potash, Ss 
oil, gas,.or asphaltic minerals, may,, upon application ‘therefor, | oes. 


- and. making satisfactory proof. of compliance. withthe laws. under -- . : 
-. which, such’ lands. are. claimed, receive a: patent’ ‘therefor, -which 3. 


: patent. shall contain a. “reservation. to the:-United ‘States of ail 2 . 
a deposits on account of which: the lands. were withdrawn, classified. ee 


: _or reported as being valuable, together. with the 6 igh to ) BrORDere a. 
| for, mine, and remove the same... | . ee 
= Apprered July 17, 1914. co Stat. + 600.) co ee a 


+ 74526" —-24—vor, 50-81. 


ere : - DECISIONS: RELATING TO: THE PUBLIC ‘LANDS. “tron. < : 


An Act Providing: for, ‘Second. Homestead: and Desert- Land. ‘Entries.: 


Be ar enacted by the ‘Setiate. ond eae of enresensar a. ay = 


o 4 the United. States of America in Congress assembled, That.:any. 


ABE a - person otherwise duly qualified ‘to make entry or ‘entries of: public. _ 
~~~ Jands under the. homestead ‘or. desert: land laws, who has:hereto- 


--. fore made or may hereafter make entry ‘under said laws, ; ‘and who, — 
through no: fault: of his own, may have. lost, forfeited, or aban- 
-. doned.the same, or who. may. hereafter: lose, forfeit, or. abandon. . 
same, : shall be entitled to the. benefits. of. the homestead. or. desert. _ 
~. land. laws-as- though such former entry or entries had never been _ 
made: Provided, That such. applicant. shall show to. the ‘satisfac-. ; 

tion: of the. Secretary. of the Interior that the prior entry or en-. - 


; "tries were made in good faith, were lost, forfeited, or abandoned. _ 
- because of matters. beyond his’ ‘control, and. that. he has not specu- 


* Jated . in his right nor committed. a fraud. or. atientpted. fraud in- a 
ae connection. with. such prior. entry” or entries. . s ree: oe oe 


Approved, September 5 5, 1914. (GBs Stat. T12.) | 





| aa Act Making “Approntietions* +6. ‘guppy. Defigioneiés.. in.  Aoprobutatioay a my, 
“the ‘Fiscal Year ‘Nineteen Hundred and Fifteen. and for. Prior es and 7 


ew Other eos ye ee ee ee ee ee 


“That the: Seneiary: of the Interior may, in Bis discretion; extend 


f ae : the time: within which final proof is required to be submitted upon =~ 


any lawful pending desert-land’ entry made prior to’ July. first, ” 
“-. mineteen hundred and’ fourteen, such. extension not. to exceed three. — 


oe a years from the date of allowance. thereof: ‘Provided, That the en- — 
-tryman or his. duly qualified. assignee has, in ‘good faith, complied — 


: | with the’ requirements of. law. as to yearly expenditures and proof .- 
. thereof, ‘and shall show, under rules. and. regulations to be pre- 


eo. scribed. by the Secretary of the Interior, that there is:a reasonable . . 


“prospect: that, if the extension is granted, he will be able to make 
-.° the final proof of reclamation, irrigation, and. cultivation required. 
a bye jaw: Provided - further, That the. foregoing” shall apply only 

to cases wherein..an extension or further extension of time. vmay ar 


not properly be’ allowed: under. existing law. ee 
“That ‘where it shall be made to appear to the: satisfaction’ OF the.” 
i ‘Secretary of the. Interior, under rules and regulati ons to be pre- - 


ne scribed by him, with reference to any lawful pending. desert-land 7 
entry ma e prior to J uly first, nineteen hundred. and fourteen, under. 


ee which the entryman or his duly qualified assignee under.an assign- 


~" inent made, prior to the date of this act has, in good ‘faith, expended _ 
... the sum of pe per acre in the attempt to effect-reclamation of theland,. — 
that there is no reasonable prospect: that,. if the extension ‘allowed — ime 
“by this act or any existing law were granted, he would be able to 
~~ gecure water sufficient to effect reclamation of the irrigableland in his 
Sos Sentry. or any legal subdivision thereof, the Secretary. of the Interior. 
- jnay, in his discretion, allow such. entryman. or assignee five years 
.. from:notice within which to per fect the entry in the manner requir ‘ed ed 


oe Of a homestead entryman. me. 
That any desert-land entryman or his assignee ‘enititléd: i ‘the bene: ne 


a S fit vs the. fast Preceding Paragraph» may, 1 if cane shall so elect. oS — 
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the Jocal Jand office the sum of ‘50 cents per’ acre for each acre em- -) 


braced in the entry, and thereafter perfect such entry upon proof 


that he has upon the tract permanent improvements conducive to the 


_ agricultural development thereof of the value of not less than 81:25 0” 
"per acre, and that he has in good faith used the land for agricultural’ 


__ purposes for three years, and the payment to the receiver-at the time = 
"of final proof of the sum of 75 cents per acre: Provided, That in such 


~~ case final proof may be submitted at: any time within five years from _ 
the date of ‘the entryman’s election to proceed as provided in this 





. section, and in the event: of failure-to perfect the entry as herein pro- 


canceled. 


_.. vided all moneys: theretofore: paid shall be forfeited and the entry =. 
.:. Approved, March 4, 1915... (88 Stat. PUBEAALGL: eee 
ea ea “An Act Relating’ to, Desert-Land Entries — Aa § 216 SAO, 
. Be wt enacted ‘4 the Senate and House of Representatives of the 
United States of America in: Congress assembied, ‘That the right to" 
make a.desert-land entry.shall not be:denied.to any applicant there- a. 
_. for who, has already made an. enlarged -homestead entry.of three ©. 
hundred and twenty. acres: Provided,:That said applicant isa duly: 
qualified entryman and the whole area to be acquired'as:'an enlarged. 
- homestead entry and under the provisions of this act:dees not.exceed 








os four hundred and«eighty acres... 


© Approved, February 27, 1917. (89 Stat.948.) 





‘An Act to. Amend an Act Entitled “An Act Making Appropriations to Supply 
--- Deficiencies. in Appropriations ‘for. the Fiscal. Year Nineteen Hundred and... 
“.--"Bifteen-and' for Prior Years, and for Other Purposes.” 0 8.8. Bit oo ak, oo Pcl 


Beit enacted by the Senate and House of. Representatives of ‘the 
United States.of America in Congress assembled, That the provisions oe 
of the last three paragraphs of section five of the act of March.fourth, 
nineteen ‘hundred. and fifteen, “An. act. making appropriations:to =. 
. ‘supply deficiencies in appropriations, for the fiscal year nineteen =~ 
hundred: and fifteen and for, prior years, and for other purposes,” 


7 _be, and the same are hereby, extended and made applicable. to any... 
~~ Jawful pending desert-land entry made prior to March fourth, nine- 


co teen hundred and fifteen: Provided, That. in cases where.such:entries: >. ; : : 7 
"have been assignéd prior. to the date of the act the assignees shall, 


if otherwise qualified; be entitled to the benefit hereof. 






i - Approved, March 21, 1918. (40 Stat. 458.) ee Ae - ge Bates ed 





Aw Act to Promote the. Mining of Coal, Phosphate, Oil,.Qil.Shale, Gas, and 
* ge ee 8 Sodium on-the Buble Domain lo oes ee je gs 





. this’act shall reserve to the Secretary’of the Interior the right to 
‘permit upen’ such terms asthe may determine to’be:just, forjomt 
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(aie ear 





‘ aa : “ks i. 


coe And ‘Act ts. ‘Amend Section 8 Ot An. ‘Act to’ Provide fox the ‘Sale: of Denes: Lands go 
“in Certain States: ‘and: ‘Territories, ‘Approved March 3,.1877; as Amended by. a 


An Act: to. aeepeel Timber ouiears: oF and for: ‘Other Purposes, Secu ie 
. March 38, -1891-. re 


Be it can Bit ‘the Soiaié ‘ana He ouse 5 oF ‘Bopresordinioés of the “s 


sgee United States of America in. Congress: assembled,'That section 8 of — 
.. -an-aet to provide for the ‘sale ‘of: ‘desert: lands in. certain: States and. 
-. 2° Territories approved March 38,1877, as amended. by an act, to repeal = 
“os timber culture. laws, and. for other purposes, approved. March 3, 1891, - 

os be, and the same is hereby, amended. so as to read’as follows! | 


““ Src.'8. That the provisions of the act to which this. is. an ‘gimend. £ 


ene “ment, and the. amendments thereto,. shall apply. to and be in force. i in” 
os abe State. of Colorado, as well-as:the.States named in-the: original: acts. 
and, excepting in'the State.of Nevada, no. person. shall. be. entitled: os 

ee Be GO. make entry of desert lands unless he be a resident citizen of the — 
7 tats or: Territory 1 in. which the land sought to. be entered i Is 3 located. - ‘s 
- eee Januesy. 6 6, ‘1921. Ae Stat. 1086.) ae a 





us ms Ba ‘Act 40: ‘Authorize , Certain’ Desert-Land ‘Claimants. ‘Who ‘Entered. the aa 7: . 
co“s'er Naval) Service of the. ‘United . States. uring. ‘the: War. with: cia ae 


to Make Final. Proof of. Their Entries _ . es 
Be it enacted by the Senate and Ae use oof ‘Representatives of he 


: ee United States of America in Congress assembled, That the act of. 
. March 1, 1921 (Forty-first Statutes, page 1202), entitled “An act to 


oe authorize. certain homestead settlers: or entrymen ‘who.entered the — 


oe “military” ‘or naval service. of the. United: States. during: the war with Le 
~ Germany to make final proof of their entries,” be, and the same is — 
_. hereby, amended by adding thereto at the end. thereof the. following 7 

ee NE bei which: shall be known and designated as section'2:of said act: | 


“Sno. -2:'That any entryman under the desert land laws, or: any 


oe : : : person: entitled: to. ne vee of! entry. 0 under: § section, 1 of tthe. | 





SBOP ee, DECISIONS RELATING TO, THE ‘PUBLIC. LANDS, 


a. cppeoved: March 98, 1908. (Thinty-Htth Statrites at ‘Tange, p page ae) a 


52), who after application or.entry for surveyed lands or legal. |. 


ce initiation of claim for unsurveyed: lands, and. prior to November 11, oo 
+1918, enlisted or was actually: engaged in ‘the United States ‘Army, - en. 


: “Navy, or Marine: Corps during the war. with Gerniany,. who has been .° 2 - 
.. honorably discharged, and ‘because of’ pliysical: incapacities. due'to. 3. 
~~ service 1S: unable. to. accomplish: reclamation of and payment. for the =. 


-Jand, may make proof without further reclamation thereof or pay- 


a ments’ thereon under such rules ‘and regulations. as may be prescribed ? 
by the Secretary of the Interior, and receive patent. for the land by 


~. him so entered or claimed, if found entitled. thereto: Trovided; ‘That o : fe 


| no such patent: shall issue prior to. the survey of the land.’ ee 
“ Approred F December 15, 1921... oan Stat. 348. ), ee 
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OB. R ‘BOWDRE ET. AEs 









we ai May 21, 92h. oe 
| Waneawt—Somme—Recoms—Hivinsxce,_ es oes ee eee ee rs. 
_ Where thé records’ of the General Land Office 1 fail ‘to ‘show: that: the ‘estar: 


“of. a military bounty. land warrant: complied . with the requirements of the .. 


are - regulations relating to the location thereof, no presumption will arise’ that 

“such: location was perfected s SO. as to vest equitable title ‘to. the located land. i 

: “in the locator. oe eo ee cat ee : , oa 

Watran—Scrre—Vesrep RigHts—TaxaTi0n.. aes aes ge 
The’ United States. is: not divested: ‘of. its equitable title to. public. land. ‘until 


» there’ has been: a full. compliance. with , all ‘the conditions. upon which the ee 


‘right-to title depends, and, prior. to that’ time, a tax imposed t upon ‘the’ land 
“by a State is void. , ee | : 


- aman Sour —Powctasee Tar & Satz. ae cea : a? 
_ Where the equitable title-to a tract of ‘land located. under 1 a military oan: ee 


‘land: warr ant fails ‘to pass. to. the. locator because the: location. was: not per- 


"fected, a pur chaser of. the’ land. at. a tax sale. by the State. who is not.in ~ 


"privity with the warrant: locator. is not. entitled to. make. cash. substitution, - /. 


i “Pun Lanps—Possisston—OccuraNcy—IarPnovEMENTS—PHBFERENCE Rrenr— : 





LAND: DeparTMENT—SUPERVISORY. AUTHORITY. | : whet 
The depar tment will: recognize: a preferred right. to. initiate and perfect: title nan 


— oe in one who in good. faith under ‘color: of. title has taken’ possession . Of: 
re ~ occupied and. improved: public land under. misunder standing or: misinfor mas... - 


ee * tion’ as ‘to: his legal. rights, and it is’ vested’ with. the discretion’ to. hold: the Js 


ee aitle in the United States until -he may be. enabled to” y acanire: title 6 under. 


ee existing law. ‘or. by. special act of " Congress... 


— Goopwax, Assistant Seoretary: eae 


M.A. Dean, as. attorney, at law for: ve R ‘Bowdre:-t ao ‘estate’ te of 


: a M. ‘Ce Reece, and for Ida Reece, has. requested. that patent be. issued. ae 
ae for. the: NEL? 4 » See. 5, Ty 6 N, R. DS. W. ‘Little Rock, ey Arlcanans land oe 
oS district se 


“The. Comumiisionse of the er Land Ottce denied the : request : : 


Be and Dean has appealed i in their ‘behalf. 


The facts as shown by. the records of tite, (Corcral od Office a 


= appear to beas follows: The abstract. of warrants returned by the. 


local officers at Little Rock for J une, 1848, showed that on June 14,. 


oe 1848, Samuel Pipkin presented for location on the NE. 4, Sec. 5, 


og N., R..15 W., military bounty: land warrant No. 9084, : isdiied - 
: December: 31, 1847, to Michael F reeman for 160. acres under the act. | 


oo of February 11, 1847 iG Stat.; 128, 125).. Such abstract. does not” ? 
‘show that the Sacraat was ever ‘satisfied. There i is posted on. the. tract 7) 
book: of. the: General. Land Office . a: ‘notation’ of the: location of his ok, 


os “warrant by Pipkin onthe date. mentioned. ‘This: posting was made: ae 
ae from a duplicate copy of the abstract of warrants located. at the local 
“sland office during June,. 1848. It also appears that by letter.of. Sep- 
eee tember 2 26, 1848, the Commissioner returned warrant certificate 9084 
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Pee with ne cher toi the: Ioeal: office, stating : « You will perceive. s that” Stee 

- --dnvall these. cases that the application has not been: endorsed. upon: the ae 

_ certificate as. directed’ by the printed :circular.of J une 8,°1847." 

~The circular. mentioned required. “ the. party to: indorse ‘on: the ware 

v Fant certificate an. application. to. the ‘tollowing:® effect: oF ALB of - 

aos - acres, in ‘satisfac:- ree, 
“tion: of the wart ant. herein: Tentened? a2. which \ was: to. be. signed: by in 
‘the party and attested ify. the local. - officers. sG2 Lester’: 8 ‘Land Laws o 











, hereby. locate the - — containing — 


: ane Decisions, BUT. ie 


Ba or : 


‘Under: date of Ja anuary 99, 1858, ea oes of ‘the: local ‘office i me ee 
: -reply to: the: Commissioner’: s etter of December’ 17; 1857; calling’ for Pe 
the abstract’ of warrants located: inwdt une,’ 1848, register. ‘and: receiver 
tea numbers 83-to 36, ‘inclusive, which were: sehnihied. with the aforesaid eek 
_\ Jetter of September 26,1848, stated that he had. made. diligent. search 
_. and was unable to locate the. abstract of warrants: and: reported. that ioe 
he-was unable to find that: they: had:been’ received:in his office or:te- .. 
turned. after. having: been: received. One: ofthe warrants,’ however, oe 
__ + designated in the Commissioner’s letter of September 26,:1848,is in 
-.. the files of the General Land Office and is shown to have: been satis-- 
.. fied, and it therefore’: may.be presumed that the letter mentioned with <0"), 
. the fuolceca: warrants ‘was: received: by: the local. officers. ‘No awecord= 3! 
“cal be found showing that. a. patent’ issued'on. warrant location 9084 
---norithat the defect in the location’ mentioned in’ the letter was ever 
--eured: The warrant 9084: and’ all papers’ in connection ther rowithy oe 
- can not be found i in the: files of: the General Land Office. ae 
Sots Ji response: to requirements: laid: down by the Conimissioner’ Pelae te .e9 
- “tive: to:the source of their title, the claimants have. filed a duly certi-. oo 
-. fied abstract of title and a. certificate by the: county clerk: ‘and. Ye: ee 
ee ‘corder relative to the ‘record ‘title. affecting” the land ‘in. ‘question. ee 
--. These showings: disclose that the. claimants: herein: derived | ‘their 
ou title: from the. ‘purchaser of. the land ‘ata: sale: on: June: 10; 187 3, by — 
the collector of taxes, the land having. been. assessed. to an. ‘aniknown ee 
owner; that the record of title to Ey} NEY} dis: mA. Re Bowdre, Tae, 
~~ that the record title: to the NW. 4 NE. + is in M. c. ‘Reece; 2 and the: 
as record. title to. the SW : eee 
It further appears from the abst act of title that the WwW. 4 WE 4 Vis A 
~ encumbered. by mortgage ‘liens’ and’ also. ‘subject: to’ outstanding "oil! Sea 
and gas leases given by’ the: claimants. | ‘The showings. were also stp- 
= ported by corroborated affidavits wherein itis alleged that: the parties. 
~ asking for’ patents: and their. grantors and’ ‘predecessors i in title of the =. 
"respective tracts have been i in actual, ‘open, notorious, hostile, and. Oka le * 
_ elusive possession’ of: said lands for more than 25. years, said ‘posses- : 
‘sion being continuous and undisturbed’ during said seo and that-no.. | a 
oe adverse. 2 claim has been s set. nee to > said d’property.:. neers ve. 


j oe NE. ‘dis in Ida. Reece. 
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“The. Cofnis cuionar held thine ity was eae that the proserié seis 
canis show. that they. derived title: through: the warrant: location; that _ 


sas the. warrant was returned for “ illegality ' not. shown to have: been - 





-. Nettred, the tax sale was void and the purchaser took: nothing; ; that the 
oe! "present, elaimant not. being’ in privity with the warrant locator can 
"not be permitted to make cash: substitution. ~The ‘Commissioner, . 
ee however, accorded ‘the persons. now in. ‘Possession the: night-4 to enter a 
set the: land: under’ appropriate laws. . ee 





The controlling question. that arises fron he. re in ne ee : 


a ‘ a whether. any title,. equitable or. legal, ‘passed under ‘the tax ‘sale. a 
ear TES no such title passed, the present claimants, who have not con- 
_— nected themselves with the warrant locator, have none. oe 


There is. nothing to: show that the. warrant: location was. 5 Fully: ne . 


ae fected: or completed. .The' record: shows ‘that, it was: substantially 
defective, and it stands impeached. on the face of the record. Con- 
ditions remained to be complied with upon which the right to patent’ 
-... .depended.« Something remained to.be done by the locator before his — 
equity was complete... There is no warrant for presuming that these _ 
things were done and that the. location was ever perfected. JA simi- 
Tar question was presented in the case of Price e¢ al. v. Dennis e¢ al. — 
~.) (Ala., 1909; 49-So., 248, 250), where the records of the General Land — 
\ ae Office: showed. that the: location under the. warrant: used was suspended. a 
es by the. Commissioner: because. ‘of the insufficiency of the assignment . 
of the-warrant.and- it. was: held that. the equity: was. never  pertecte , ds 
— untill the assignment’ ‘was. made good, : ae 


The: State. was without power to tax: ike ad ual he squitable a 


sa “title passed from. the United, States. and: ‘the title: did. not. ‘pass: until. — 

. there was a.full compliance with all the conditions. upon’ which. the. 
NX right: to patent depended. It follows that during the years: inter- 
“No . vening between the date-of the location of the warrant. and_ the. date : 
2. of the-tax sale the. United States held such an interest in the land as. 
Sto take its taxation’ by: the State void.: Hussman_ ® Durham. (165. 
oe wv. S.; 144), Sargent v. ‘Herrick: (221.U. ‘8. 404.) Por 





The. claimants are. ‘not: such parties. in. interest as: may ae Ave . 


“25S provisions of section. AL of the. regulations: governing the: location of ©” 
es bounty. land warrants : (41 Ee 'D.,.84, 44),: relating to cash substitu- - 

tion nor. would. a patent: to. the. original locator, as s therein Provided, - 
ae serve | to.vest the record. title in. these claimants: — ia | 


2 It: follows that. as. the. present, claimants can ave b pentane, title, 48: . 


— the Jand under the warrant location. and: have obtained no: title under a 
a ei BR void tax, sale their request. for patent must be denied: poe 


Never ‘theless, . as.it appears. that, the present. alaiments, ite: in 7 


2  getnal: possession collectively: of the: land i mM question: in “good faith — 
a - under claim of title, the lands. ‘not: subject. to. appropriation’ oe 
on ones: under the public: land | laws. while | ‘$0. 0 occupied. and. claimed. 





—— eee vo 
EN BLE dos ae nn oe 


“aes, First Assistant’ Seoretdry? 


 gulagionen’s S. dacision of J anuary.. wes 1994, holding. for rejection. their 
een ableatien ¢ 038465, filed. on. ‘September : 29, 1923, for. TABE 
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a Pirthermare; the Dapuraneat, ds ested with ‘the aiacrétion. ‘Gader - LS 


the circumstances here presented where the claimants appear- too 


oe have. been. misinformed and. tmisundestood their; rights. and. have ac 


improved. the: land. and’ paid valuable: consideration therefor ‘to. 
hold the title in. the United: States until,.“ within. the limits of exist: 
ing. Jaw. or: special act of Congress ” te the several. occupants. may. bets < 
“enabled to obtain. title ‘to. the. subdivisions to which they hold the = 
color of title and’ which they. oceupy:. “Williams. ». United ‘States eo 
aos (138 U. S., 514, 524), Northern Pacific. Railway Company ». McComas : 
oe (250: Ue Ss, B87, 393)... The claimants. will therefore be considered * 
as’ having. a. preferred right. to initiate and perfect. title to the land. 


ar : Minrxe. Crare—Parenc, 


oe Brunson (39 °L. D.,.310),. and Stanislaus Blectric ‘Power (Company: 7, 


oy missioner . directing ‘the: local officers .to note the failure. ‘of. the’ | 
: ~~ location. on x thei records and. I denying the ‘application. for "patent, As? ao 
» affirmed.” en eee i ee ee : 


coon AND (DEPARTMENTAL Dectstons rrp’ AND: _AvpLim—Dapanraten rat “DE 


| Cases: of Northern Pacific: ‘Heurena ‘Colnpany. v. Soderberg (ass: UL 8, wey oR 








It is therefore incumbent: upon them promptly to seek title to the. ~ 
“tracts: they. claim. under: appropriate public land. laws, it. being ad) 
visable. to. state ‘further that: should. the Land: Department determine, % 
as the, showings of. the applicants suggest, that.one .or-more sub- 9... 
c divisions of: the land 3 in question is valuable. for: oil and. gas, tights 2 
to the. ‘same can. only. be. acquired’ under. a permit’ or, lease as: the 2 oe 
x - ease may. require: under. the. provisions: of. ‘the. ‘act ‘of. February. 25; oe: 
1920 (41 Stat., 487), and: patent to the land will be issued. i in: m such 
case subject to. ‘oil and. gas reservation... - oe 









_ In harmony, with. the. views expressed the deceian: 6. the’ ‘Com: or 











- Decided aay 21, 18h. 


TBD. or: ‘trap. ‘Tock; va: general | name “for dark. Ree oiined, tock,; “found: Gaines TE: 
- broken-up. fragments | in: a limited’ area, which. ‘is, particularly. ‘suitable rt. 
and. can be. profitably marketed for: ballast, is, -when ‘the: land in: which: serena 
‘is: contained: is chiefly valuable for’ such, a valuable mineral. edema subject 
to appropriation, and patent under the placer-mining laws. * _ 






_ CISION’ DISTINGUISHED. 


ie | ee he ah Sa ee a 
Phy ” _ perues oh Sh as, é mis 1 


Castle v. Womble (19, L. Ds ; 455)., Pacific. Coast: Marble Company. v. North-__ poe Mace 


= ‘ern Pacific Railroad Company (25 L. D., 288), and Cataract Gold Mining 








Company. (48 L. D., 248),. cited and applied; cases of Zimmerman geet 


oe. De 655) , ‘distinguished, 


This is. an appeal. ‘by: Stephen EK, Dag: jr. et ak front the: Cans 





oa 490. a "DECISIONS: RELATING: tO. tHE ‘PUBLIC’ LANDS. Tver oes 


os : F Radio placer mining Arete en acing “Jot 8 See, 4 “dad lot 1 1; ‘Sa6. 9, ae 


T. 22°S., R18 E., S. b. M. ‘Salt Lake: City land district; Utah, for aes 


a ae stated reason, that trap Took; the deposit claimed and utilized for — 

ballast: purposes ‘was not subject: to’ appropriation 1 under the'mining — 
Jaws as a mineral... The Commissioner cited the cases of Stanislaus ae 
. eee Electric Power Company’ (AL: Ti D; , 655), and Zimmerman w. “Brun- Be 
“gon (89° L. ‘D., 310), and: ‘stated: that: the: ‘trap. rock was ona par. 
a "with: ordinary. gravel which: could: not. be: entered under: the min- 
poe ing laws: according to the case last mentioned. | De ce fo ee 


~The’ tracts: involved comprise. about. 44. acres: Of ia: Re sdnth 


rag 28 “of the Denver and Rio Grande: Railroad’ track and are situated” ap. oS 
ae _ proximately 14 miles: éasterly from Green: River’ in eastern Utah: ede 
<The claim was. located. i in 1922 by Stephen K.. Day, jr., and his two Lowe 
. oe associates, who.: are DOW. the: applicants for patent. The location: cer- a 
. -tificate dated November 29, 1922, recited that the claim’ was’ upona © 
wae ».-valuable-deposit_of of cement: grave ‘aval: “In the ‘application for patent es 
4g alleged that’ the placer claim bears:a. superior quality of trap rock 
et suitable. and used’ for ballasting purposes, for which the land i 1S solely : oe 
noe = ‘and’ wholly: valuable; that the: patent: work consists: of an excavated. oe 
e oe Dab: having | an. average width of 19 feet, Ad: feet: deep’ and 540 feet os 
: ac > slong; valued at. $6003 “that: the: mineral - ‘deposit referr ed to covers re 
SS ‘substantially the whole of the claim which is worthless for : any other betes 
~nineral or: for any other purpose. and that the soil i is desert in’ ‘char- <s 
ae acter and there are no streams and no. timber ‘upon the land. Stes 
ie" Is) affidavit: of October. oA, 1993, applicant Day avers that no portion et 
_. of the’ claim ‘is. “susceptible: ‘of cultivation and that nothing grows. - 
o> thereon except a few desert weeds; that. there is disclosed through- a 
os out: nearly the entire area &. deposit. of ballast rock many. feet, in 
*~ thickness; that about 800 carloads, over 12,000. tons, of ballast’ rock. 4 
have been shipped by the claimants through their lessees and’ used on’ 

‘ x the’ main. line. track. of the. railroad}, and. that the. ballast is worth os 
a a3 ten. cents. per ton on board the cars at. the pit. eee ook 


Since the appeal. was taken counsel. has béen pee ‘oéally: “and” be 


Baas.) additional evidence has ‘been submitted. Ina duly corroborated. af. 
os fidavit executed by said Day on March 25, 1924, itis alleged. that the 
: oe trap rock: deposit . has: already: been. extr corad: to-a depth of. about. Tt. 
i a - feet’ and extends indefinitely below - Re far as’ he: can determine; that, os 
ae excepting: the: patented Lorna ‘Doone claim of 100. acres on the: en 
oe ~and. the Radio placer, there. is, so. far. as affiant. is. informed, very 
Sa ‘little, if any, ‘land. containing the deposit ; that immediately west of 
_ the Lorna Doone. claim is a solid rock. formation. different . entirely. Sa 
a _ from the deposit here in. question; that on the south line of. the two 
cots: claims: the ‘deposit thins out: to such an extent, as to ‘render it. value- Be 
a «Tess and t that the extent of the deposit, conforms to the basin i in 1 which ae 





cise tlaiuis’ were. Hlogated: ana probably. covers “only a. for acres. Joutdide : 
-. the: limits of the two locations. ° It i is stated. that the proximity ofthe: 
railroad: and: the. transcontinental highways ‘affords ‘an’ available 
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market: for the: deposit. Ina: corroborating: affidavit dated: April 2, 


: | 1924, it-is averred that. the deposit-is not-ina solid formation. Dut i: ee 
a an a loose,; ‘broken- -up. ‘condition rendering crushing: unnecessary. ; 


se “ fné: grained igneotis rocks; 





“Tt appears: ‘that. trap, or trap rock, is-a general -name. for: ‘dak, ae 
particularly davas or kes. Be Sloan 





Pannen Lata css, 


Breau, of Mines, Bulletin: 95. The Department understands: ‘that the. ae 


~. deposit: referred to as gravel consists of loose, broken-up fragments of. 
a hard. rock particularly: suitable: for, and. ae used: 285, ballast: on. 
- Pe railroads. 6 os Say Sere 


cally limited to ‘the area of the two claims mentioned. The Lorna’ 
Doone claim was ‘entered in'1909 and patented in 1910. ‘The’ favor" a 
able. report of the special: agent upon that claim: showed. that it cove akae 
ered a gravel deposit from which good track ballast was obtained: 
and: had vio'other value. ‘The single question presented in this cise is’: 
ae whether: the deposit described. constitutes a valuable: mineral 1 deposit: 
: within’ the purview. of the mining statute. 


: | Railroad Company (25. Li. D | +5 288) it was held (syllabus) +: 


etoile: or. other substances, when found in: the public lands in: quantity. ani 
quality: ‘sufficient: to: ender the:land more valuable on account ther eof than’ ‘for 
- enomiteral purposes; omust be: treated, as’ come within: the. ‘purview: of the» 
io manlng | laws. | i! as fs 





ee G 


~The. proof fornished indlietad that eh ivailable depedit is. practi oe - 





In the case of Pacific Coast Marble Company: w. Northern Pacific : | 







“Whatever. is: ‘recognized as a ‘mineral by. the standard authorities, otha gone 





In the case: ok Northas Pacific Railioad Gonigiaiy OF Soderbeiis: 





| ‘ (188. Ue 'S., 526, 536). the Supreme Court: said. that the: overwhelming oe - a | 
- weight. of authority was to the/effect: that. mineral: lands: include all'* 
“<* such as: are chiefly: valuable: for their deposits ofa mineral. character . 


 whicha are’ ‘useful j in. the arts or valuable for: ‘purposes of manufacture. a 


it ale Seer, nea a Ee 


wey can ‘probably: ‘be: worked: profitably : for otherwise. tliere: would be no ‘inducemén 
2 SOR: nicentive: for: the mineral ‘claimant’ to: remove the’ minerals: from: the’ ‘ground: 
d = + and. place the’ same in the: market, me evident duvent and : purpose: of f the mining, 


In that. caseva deposit of eee was: Involved wey which: a gan 
= had been: opened. 2 


as Le D.,, 9248,. 954): pointed out that:in the Stanislaus case it:was: 
found: that. ‘the stone’ had’ no: commercial value and could: not: 68 
a transported. and: marketed at: a-profit, and. after restating: the, ‘pHas:: 
Sle set forth j in: Castle vs — (es L Dy 455) the e-Departinient 
oe a 


The. decision: in. eke Case’ -of the’ Gitarict: Gola Mining Gainpany' 











“the tnineral. ‘deposit must be: cal valuable » one: ‘atich: a miner al deposit: as es 
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Tes may. roe noted tht 4 in. (the. Staniclaus’ case: (AL: Le D, 655) Fie 7 


—= 


ce 848)... The stone was.a low-grade granite, widely. distributed; ond mu 


ae zy possessed no: particular. value as a. building stone. « The. land. itself = 
| {constituted a. valuable power site and. was. being. utilized for: hydro-. a 
-o: | electric. purposes. ° ie was held that the land was not chiefly. valuable _ 4 


Be for building stone, as was. required by said act. of 1892.in order.to be © 
» | subject to location and patent: thereunder as a: building-stone pee 


eo Ae 


Tee 





h 


- oe the course of that. opinion. the following. appears, on. page 660: 


oe! _ Furthermore,. it is. ‘the undoubted purpose, ‘intent, and scope of the wining eS 
ree : laws. to reserve from other disposition . and to devote to mineral. sale’ and @x-.- - 
_  ploitation- only such Jands as possess mineral deposits. of special, or. au oa 

; value . in trade, commerce, manufacture, science, or the arts. er eee 


The ‘deposit: upon. the Radio placer and. the aca nee get 


Jimited in-extent and. according. to the’ showing is. confined. to the: s, 
~ two claims. Tt is. being: excavated and utilized... It has: a. royalty i 
ealue of. 10 cents. per ton’ of. rock removed. The land. possesses a. 
hs positive value for the trap. rock. The claim is not: sought under the. 
_ provisions of the building stone act. or for any purpose other than 


ee the extraction. of the trap. rock. In these several respects. the. Stanis- as 


Tans ¢ case is to be distinguished | and.is not. controlling here. —s 
ei bey the Zimmerman- Brunson case a deposit. of ordinary gravel. ae 


za ond -was involved. The deposit. possessed no. special .or peculiar ~~ 
et "property o or: characteristic and its chief value was due‘to its proximity. 
°° to:a town. It -had been used for. making concrete and concrete blocks. 
Pace “fer building construction. The Department declined. to classify as 


oe 2 mineral land. containing. such a: deposit and sustained. the homestead 
are --entry. made. thereon.” “The: ruling in that case is: not. deemed neces 2 


: sarily determinative of the present question. 


This: trap. rock is. ‘something: different’ from. ordinary: Brave. Ae eo 


as ts os Department. understands, it-consists. of a deposit. in a loose: and: 
broken -up, state, the rock fragments being peculiarly adapted: for 


on é “railroad ballast. and. for road metal. ‘Tn utility it is the equivalent. of: ce 
~~ @rushed rock. Upon both the ‘Radio placer and the adjoining pat- 


ee ented ‘claim: the. deposit has been worked and. utilized. “It: has been, 
8: found: to be desirable and valuable and. particularly adapted to. the ‘. 
" use for: which it has been employed. The deposit is limited in area, 


The claim: was apparently located in entire good ' faith. 'The origi- a 


oe pal locators are:the applicants for patent. The location and patent-. 
ing of the Lorna Doone claim may have. induced the location of the ~~ 


Radio. placer... ‘There is no. ulterior motive. or. hidden, purpose. back 


Y a of these: applicants. - “The use made of, the-tracts is. clearly. the sole - 





oe and only use for which they are suited or valuable. Under the cir-* - 
ae cumstances 1 and conditions disclosed the ) Department i 18. of the: opinion es 


 epplication: purported to be. for: 2 deposit. “of : building’ stone specifi- 
ces leally: located and sought under. the act of August. 4, 1892. (QT Stati, > 
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ee that the  dopodit of trap rock i is 5s deaiouiatratad te be ry syalnabla ison pire 
ones deposit. within: the. meaning and ‘intent ‘of the general mining laws: 
and: as such i is s subject to 0 appropriation: and ‘patent a as a m pines mining oes 
os claim. Lie, Loe BIE Se ne 
In this: Commintadiciisr’ S ‘docision’s a: Gonftict: as to lot 1: said’ Ses: 9, i ee 


4g noted between the. placer’ application and application 033447, ‘filed : 
- September. 26, 1923, for an-oil. and. gas. prospecting permit. “The: per-. coe 
mit. applisation: embracing: said lot: 1-and other tracts was: filed:by. 


| Walter J. Ward. three days. prior. to the placer’ application: which 


was accompanied: ‘by a protest: against. the former... As the Radio a 


ae placer: elaim ‘i is held herein. to be a valid location. made long: prior to — 


the: presentation: of: the. permit: application, the tract in conflict: will, | os 
os upon due notice to: ‘said Ward, be. eliminated from his: application.: ae 
The appeal | herein i is sustained. The. mineral application, all elses > 


| peda! regular, willbe allowed to proceed t to. pony. # and patent! eee 


a decision of the Commissioner i is reversed, | as 





-LETNIK om. ASSOCIATION ve DAVIS ET AL 
“Decided May 21, 1924. 








oo On AND. Gas. ‘Lanns—Prospronyg "Punit_—Norios—Punrmnence Ronn a 


‘The provision . in: ‘section. 13 of: the: act of ‘Pebruaiy, 25, “1920, which givest x 


: m eS . prt preference. right . to. an. oil and. gas. prospecting permit , for. Six: months ee 
: oo the marking and posting of notice upon lands ‘in: Alaska, isto 


i = pe, construed ‘to mean for: Six calendar: months thereafter, and’ ‘that the ES 
time: shall expire at the Close of an. Official: day of the local. office. in:the ): °°. ~ 


| 2S. git: month: following posting - which ° ‘corresponds. to. the date. of ‘posting, 





es “unless. such. day. does; not occur in. the ‘sixth. month, An- which: event: the: last aa a 


. day, of that month, will. mark the. expiration of: ‘the. preference. Tight period. ee - me 


oe Ox “AND: Gas Lanps—Prospecrine ‘PERMiT—APPLICATION ASSIGNMENT, 


While: the: ‘Department. will refuse to: approve » the. assignment: of ay _mere oe 


application. for. an: oil: and. gas: prospecting permit, yet it may: recognize, * 


in: connection. “with. ‘such. application, persons who. desire. to. ‘become: asso-.:. 


‘ciated with the permittee. in ‘development of the: Jand, and, ‘in. such’ event, n ‘ 


will: issue: a ‘permit to the applicant and his: associates, it they. be qualified. gn 


Be ‘Court AND: Daranruenrar, Decistons ‘Crrep: AND. APPLIED, 


Cases of Daley’ ». Anderson’'(48 Pac., 839);.Daly ». Concordia ire. Smee 


surance: Company. (65. Pac., 1 AS) ,'8 and United - States » - Omdahl, 253 Le D., os ee i 


“457, cited, and applied. - 





~ ‘Femmy First ‘Assistant ‘Seoretéry? 





The: ‘Letnik. ‘Oil. Association, compopsd ‘of. 


: . Bollea A Alfred: i Neleon, J ‘Helen, E. ‘Wentworth, F J. ‘Stewart,. 





Mh “Albert 1 ie  Oanlats o es 
ie perry: Je ‘Heuver,' Thomas H. Morton, Fred’ Re ‘Lucas, ‘William E. a a. 








anes Odeo DECISIONS. RELATING. TO. THE PUBLIC ‘LANDS. : “tyon 


: = “a s. “Abbert: a appealed from. the: degen of. the Genter al aa 7 
Se Office. dated ‘December: 11,1923, in so far as. ‘said: decision held: the 


_ rights of said. association. to zy permit, under. section: 13-0f. the: leasing oo 


ce 8 ES aE. of Febr uary 25, 1920 (41 Stat., 437), to prospect for oil and.gas 


co “upon: certain: ‘unsurveyed. lands in: ‘the: ? 





2 trict, were initiated on September ; 16, 1920, and were subordinate.to 
ioe rights acquired under similar applications: for permits. for: part ofthe . 


: -. dand filed by James V. Davis, W 


Lid ‘Keyser’, and Edwin. Wentworth. — 
‘2c-The, records. disclose. that. J: ames V.. Davis: claimed: a preference ape 
7 ‘Halt toa permit by: virtue of: a: notice of. intention: to make applica- ae 





on. poste d in his behalf. on “April. Coe 1920, by J. Jy Finnegan, aS 


attorney. in fact... Within ‘six ‘months: thereafter, on September 9, _ 


oF < 1920, Davis filed. application fora. prospecting permit. : WwW. Li Keyser - ,. 
ae - «posted. notice of: intention to: make. permit: application : on April 22, ne 
J see"'61990-and., filed his application. on or about September: 17,1920. . “The 7 
~ exact date of. filing’ does. not. -appear,. but-on the: date. given. the “* 
“>. pecelver transmitted said application to the General Land. Office. a 


"His application, which was assigned serial. number 04463, was ap- 


ata parently filed shortly after the ‘application. undér which the Letnik. 


~~ Oil Association claims, which received serial number 04455. Edwin 


<a Wentworth posted notice. of intention to make permit application. on 
-..-Maréh 16,:1920, and filed ‘his. ‘Sppliestion“o on J uly 15," 1920. The _ 


: "hour of posting notice does: not: appear. ae 
The existence’ of: conflicting claims is niet. denied: byt ‘the: é tippellant, me 


| ae aad they are shown to: exist by. the records, although: the extent. of | 


a : the conflict of. ‘appellant’s. ‘application. with. the. permits. heretofore — 


: — - issued to Davis. and Keyser can: not be: determined pending. an ad- — 
ots -* «judication: -whether | these : applications: were: for: lands located. with: ~: 


ae reference ‘to true: north’ or. ‘to magnetic” north: Davis has’ charged 


oo “that: ‘Keyser’ and others, in: conjunction ‘with: whom he located his 3 
permit area; have changed the boundary monuments from magnetic aa 


a north to true north, and has asked for an. ‘extension of time to prove i 


i hig ‘charge. ‘The ' Commissionér. had’ thereto fore.’ held. that. ‘both. — 
Mee Davis: and Keyser - located. the lands. with reference to. true. north. ) 
goles eT he. appellant association. claims priorities, however, because of a 
eas ~ notice of intention, to make. application shown to. ie been. posted’ ~ 
-. wpon the land involved on March. 16,. 1920, hour. of. posting noo = 
ae shown, by. E.- ‘Wentworth, agent. for. ‘Albert. te Carlton. The said 
ce ‘Wentworth. appears to be one of the appellees’ herein. On Sep- _ 
.»..tember 16, 1920, there was filed an application. for. “prospecting oe 
—— permit fon the Tand: involved. This application. was: executed. Dye 
"RL E.. -Robertson’ as attorney _ in. fact for. Albert L. Carlton, but. was: 


us SC secomipanied by: Carlton’ S own. ‘affidavit: as. to his. citizenship... An” = 


: a -amnanditory:« applisstion was filed eh Carlton on. October” 12, 1920. | 


:nchorage,, Alaska, land dis-.— 











ee BOT! ee (DECISIONS: RELATING: TO ‘THE PUBLIC. LANDS. ee BOB. a 


“There - was, 5s, dlierea tars filed a.  pairkderahdpe agt ebrtiert creating thie) °° 


7 Sone Oil Association, entered: into. by: Carlton and the remaining es 


| appellants -herein:: on: May. 10, 1920. Tn: that: agreement, Carlton - a 


: _ expressly. admits: that. the tiotice posted: and. application. filed: were 
-. -for' the use. and. benefit: of the association ; cand. amendments: to. the... 
i - permit’ application have, been: filed by: said. wocibion. disclosing the." 
. qualifications. of all. its members to: acquire an interest: in said: permit, ae 


- and: a proper. pond. has ‘been filed. by it. ‘Upon these facts, the asso- oe 6 


"ciation now: claims that its rights-were. initiated by. the: posting ON ek 


| : March: 16, 1920, and. a preference secured by | the filing made: ha ae 
a Robertson. on September 16, 1920. : a 
_ The. provision. in. section. 13, of the loaning act. which; Ale a pre vet ee 


7 "grerice: right to.a ‘permit to persons. posting. notice: upon. lands iy 
Alaska “ for six months following such marking and posting” isto. | 
2h be: construed. to- mean: for.’ ‘Six soalendar: months ‘théreafter;: and. ‘that’s o: 
the time for filing. shall expire. at the. close of an. official day of. thes... 7 
Ideal office inthe sixth month: following posting ‘which. cor responds a 
to the. date. of. posting, unless such day. does not. occur in said sixth -° 
‘month, in' which case the last’ day of said month ‘will mark the ex) 
pire ation of the preference period. , United: States V. ‘Omdahl. (OB Deen 


SL Dey LBs: Daly. wv: Concordia Fire: Insurance Co. (16 Colo. App., BAG, 
7 Ree ‘Pac. 416); Daley: Vs Anderson: aL Wyo., 1; 48: Pac. 839). Thus. nae 
~. it appears’ that’ the: application’ ‘filed on September’ 16; 1920, on a 
| eewithin. the six months period. pr escribed i in the leasing: aki er tone 
» While the: Department, will: not: approve. the. assignment. of a. mer 5 oUee us 


“ie application for a. prospecting permit, it perceives no reason why. ito, iG 
may. not: recognize, in connection with such application, persons: wlio. . 


desire to become. associated with. the, permittee in development ; Ol ae 


Ss the land, and. will issue. the permit to. the permittee. and his. asso- 
 ciates,. if they | ‘are qualified. | ‘The: acquir ing of associates. neither CON 


| . stitutes. speculation’ nor injur es the rights of any conflicting appli oS 
 cants,. for. the claim of the original applicant, is in nowise. solatged “ 


ae nor the. time. of. its inception altered. 


oe eis ther efor e,. ‘the. association, or. ‘Carlton, « can. chee that the post. 
me ing by ‘Wentworth, alleged. to. have. been. made for: the: benefit ‘of eee 


Carlton, was made pur suant. to authority which preceded the posting, oe 2 
and was: for Carlton’: ‘sown benefit, or for’ his-benefit as trustee :) eae 


- the persons who. later. became his partners, it. must. be held that. the es 


-. association’s rights were initiated on March 16, 1920. If such. show- oe 
ing is made, it is clear. that appellant will be cattle to: priority.over 
i Davis. and: Keyser; ‘and, unless: it is ‘shown. definitely | which. notice ae 
was first posted by ‘Wentworth in the field on March 16, 1920,.said 
association will be. considered | as initiating a simultaneous, claim with ory 
~~ that of Wentworth, which. conflict’ must. be: adjusted by a. division. of. co . 


= the a area in p dispute: within ¢ 30 0 days from - Bobiens¢ or ry a drawing. 
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She case’ » is, therefore; remanded. with: instructions’ ‘that ‘the’ ap- - 


eae “ipallane association be allowed 80 days from: notice within which to ~ 
«show that notice was properly. posted:by. an: agent.-duly authorized 
-..° to act either in-its behalf or'in-behalf of Carlton at the time of post- 
oe og ings “Tf such. showing ‘i is made, ‘the. rights. of the appellant. will be - 
ae adjudicated as heretofore directed; and, if such showing i is not: made, - 
“ os the rejection. In the Commissioner’ S: dei now. under’ review will — 

--< be made final, upon final: adjudication. of the location of the: Davis” 





as their Led oe as 


Sand. Keyser. claims so as ‘to . indicate > the extent of the > conflicts: with os 


" pnacrice APPLICABLE TO APPEALS FROM THE ; REJECTION OF oF | 
| _ APPLICATIONS FOR PROSPECTING PERMITS FOR CONFLICT, . 


Instructions, ‘May 21, 1924, 


a Puacrics—ApPxst—N omtcn—Puosprcrine. ‘Benerr—“wray—Aesrcati0N—Con- a 
“The rule that, where'd an ‘appeal | is taser’ from | an ‘order of dismissal of an. 

i a application to ‘contest, . service of notice of the appeal upon ‘the entryman 

SS “ig net-required, does not apply to ‘appeals’ from the rejection - of applica- 
." tions: to make entry: or for prospecting permits bécause ‘of conflict with 
in previously. ‘allowed entries: or permits ; ‘in the latter class: of ‘appeals, 
- service. of: Notice upon. the entryman or permittee is compulsory. 


. ‘DmpanrMentar DEcrston Crrep AND. APPLIED. 


Case. of: Delfino | Cordova and J ames R. “Wilson an Le D., 608), cited and. : 
oe ; applied. ee o : co Pay, 3 | 
‘Finney, First Assistant. Seoretary + | Gre 

The Department. has ‘considered - your [Commissioner of the Gen-- 


ee eral Land Office] letter of the.10th instant, inquiring, in-effect, if 


the rule announced in Condas 2. Heaston (49 L. D., 3874) should be 


oo ~ followed i in the matter of appeals from the rejection of. applications ae 


for prospecting permits where the land described i is embraced in an ~~ 
outstanding permit, and in appeals from the rej jection of applications | 


oe . to make entry where: the land: applied for Is. embraced i in an entry, ~_ 


~The rule referred to. owas. stated as follows: : ee 


Shey entryman does not become a party to. contest proceedings prior: £0: ‘the al- : . ; 


| - : _ Jowance of a contest and service of notice thereof upon him, and where an ap- 
eo peal is: taken from an order | of dismissal of an application of : contest,: ‘service at 
fe of notice of the appeal: upon ‘the entryman is not required. a < ORS os 


The rule quoted applies, of course, only. to. sppeale on thio: re- 7 Se 


_ “jedtion or dismissal of applications. to contest: where the entryman. has: ie 
not been. served with. notice of the contest. Other appeals from de- 
...eisions by. local officers. are governed. by the debartentel 4 decision i ne 


: Delfino Co Cordova a and Ja ames R. - Wilson cs L. “Dy M8). 


oa oe see 
oa ee 
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“FRED H. SMITH. 
Instructions, M ay 21, 1024. 





| | Parmer Msmnvarow Howson vExmey—Om — Gas “Lanps—Coat ce D cubagt 


- LANDS-~ATASKAS: 


vs ‘patent: ‘for public lands in’ “alaska, entered” ‘sibject to" ‘the’ provisions: and: “ ae 
‘reservations: of thé ‘act*of: March 8,. 1922; should: contain’ ‘avreservation:of - acd 
“only: that’ character Of: miner ral for which. the jand™ ‘was: s beported: ‘Or! r believed oe . vee 


votes bow be. valuable, . : i 
oe ‘Deearramy rar Regurarions AMENDED, 


| Paragraph 3 of regulations of July. 31, 1922, Gireular No. san (01 L D., 198), oe 


amended. 1 | 


"es First Aust rhea 


aes ¥our [Commissioner of the: General Land Office} 1 ee informally: = - 
; “submitted to the Tepereneny the homestead onby. of Fred He Smith: oe 


ae M, “Alaska, under which final cash eitiiate istued Februaty ul, K fae) 


184 


“When aie applisation to: sonake the anixy:'s was 5 filed. there: Was, “pends: i. | 


ing an. application. for a. ‘permit: under’ section 13:0f the act-of Feb- 
. Tuary: 25, 1920 (41' Stat.; 487), to prospect for oil and gas'wpon the 
~ Jands’ ‘Because thereof, Smith later filed his consent to'the amend- . 
~~ ment of the. application. to state that it was made in accordance with 
and subject to the provisions and reservations of the, act oF March: Se. 


1928. (42 Stat., 415), as to oil and gas. 


~The land is: ‘not embraced:in any "withdrawal « or reser recon: cite: | . ane 
noe you. desire. instructions | as to. whether the. patent’ should: contain; tr 


reservation as to: any. ‘mineral other than oil-and | gas. 


Oe Paragraph. 3 of the regulations of J uly 31, 1999, Circular 1 No. “$42. * ve 
(49 L.-D., 196), under-the act. of: March. 8 1922, SUPTAy. provides: that fed 


_ there: spill. be. incorporated i in- ‘patents:4 issued to. homestead: claimants + 
an under the latter act. the following: ene : | 


: ae it i 
PEs 


3 “Excepting and reserving, however; to: tlie United States: all the. ‘coal: ‘oily oe: A ae as 
gas in, the: lands. SO. patented, and to it, or. persons ‘authorized by: it, the right eo 
_ to: prospect. for, mine, and remove. such deposits. from the same. upon. compliafice eae 
ie with the. conditions: ‘and ‘subject ‘ to ‘the provisions and limitations ‘of the aa acc ae aes 
: “March 8; 192 22 (Public, ‘No. 165). - rer i re 


The said act. of 1922 applies t to ‘publié: lands 3 in “Task i ‘kad mtb a 
gata workable coal, oil, or gas deposits, or that: may be valuable 
7 for the coal, oil, or gas contained. a, and which a are not: otherwise 2 


- reserved or “withdrawn.” eon ee 


“oe The: debates in ‘Congress when thé ingcletons was. nadee srididcision “- 
a Tene: no: doubt that itwas intended to provide: forthe reservation. of: 


- only. the. qnineral’ (coal or oil and gas).-for which the land:-was.re- i | 


ported: or. believed: to be valuable; and. this intention. 1s manifest: from . - oe ; ‘ 
the: reservation: of“ « coal, -oil, or gas” ” [italics supplied |— op) hale oa 


: “ang been. used. in. its: ordinary meaning ot marking a an. alternative, 
_ 14526°—24—vo1.5 50-82. } Roe eae . 
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“The: forma ot: Tee rvalion: ‘to: ce inserted in 1 patents is festa 


oy ended to. read. as follows: 


| Excepting: and. reserving, however, to the: United. ‘States. ‘al: the [aéposit. oa 


 aevount of which the lands are. withdrawn,, classified, or reported to be’ valu-. 
Oe _-able—coal ¢ or oil. and gas,.as the case may bel in the. lands’ SO. patented, . -and: to it, 
... Or persons: authorized by. it, the right to ‘prospect: for,- mine, ‘and: remove such = 


= deposits. from the: same. “upon: compliance with the conditions. and subject. to ‘the : 


— provisions. and limitations of the act of March 8.1922 “(. Stats, 416). ee 





FRED WALLACE, 


 Devided aay’ 21, 1924, 


ee: Prorenenor Bierce -dpiorianhies<coura thot Ronin, . 
PARY ‘OF THE INTERIOR—SUPERVISORY: -AUTHORITY—ARKANSAS-+STATUTES.. as 


: — E The provision in section 2 of the act of September 21, 1922, ‘requiring that oe 


irae _. plications. for the. exercise of. preference rights. accorded Dy. the ‘act: to: per- 2 
ey “sons who: had placed ‘valuable improvements ‘upon. or “reduced. to ‘cultivation .. 
. the. lands specified therein, be filed within ninety days from: the passage of 
| the’ act or. from the-filing of the: plat of survey, is merely: 2’ limitation. upon. 
“the -exercise-of the preference’ right ‘privilege; and does ‘not: restrict. the 
‘ authority: of: the Secretary of. the: Interior, conferred. iby: the. general. provi-. 
“..* gions-of. the-act,.to sell, in his judgment .and discretion, the, lands, not, pad 
Sey versely, claimed, to any citizen, of: the. United States. ee bee ee ee 





Finney, First: Assistant Secretary: 1 AE ead Pet Se ns 
Fred Wallace has appealed he a desir of the Goiimissionbr 7 
of the General Land Office dated J anuary 5, 1924; ‘rejecting his" ‘ap-— 
- plication: to ‘purchase’ lots 1 and 2; Sec. 24; 7, TioNy Re GBs bth: 
PLM, Arkansas (84, 66 acres), : under the ‘provisions of the a act: tof E Sep- 
‘tember 21,1999: (42, Stat., 992). ae i: 
: The application was filed Septeraber 21, 1928, and. was: rej jected — 
: Was. filed i in the local ofies _Hebrdary 6, 1903, = e 
~The local. officers; pursuant to: the regulations 6 of November 4 18, 1929, 3 


oGipeatar’ ‘No. 864, (not. published), referred. the application’ i the 
“chief of field division for. investigation and appraisemenit, of the land. a 
Under date of December 27, 1928, a special: agent. réported that. the 

WON lots: were. fenced and | “were - ‘used for. pasture by the applicant... 


“Both: lots. were appraised, at $10 per: are; maling. the: total valuation. 


[ot the: two lots: $346.60." veg z 
Ina ‘supplemental affidavit ei eoued Septarnber: 26, 1923, oe a 


ae : tated: that. the improvements on. the: land: consisted: of a. house of no. 


ae value, two: acres cleared’ ‘prior. to September 2 oy, 1922, , valued at, t $40, ME 


ig to i. | and the wire fence, valued: at: $50. ‘Farther: é cs ut te 


Fred’ ‘Wallace. further, states that he did not ‘do, the improving fitniselt? ‘and. e 


eae : that he only-acquired the: adjoining deeded land in. ‘December, 4922, and. that: the 


| - improvements, above. mentioned were’ ‘made: by. Tke Burnett, whose: oe affiant : 








oe 499 - ee : 


= ates appears ‘that « on’ Y March 19, 1998; Tie. Burnett. applied:t 1 jghigkey e888 
“homestead entry for said: lots.1 and: 2 claiming settlement « on ‘the: Tand oe 
prior’ to the. ‘withdrawal ‘ thereof. by Executive: order: of ‘April’ 12 
STOLE ‘His application. was allowed May 12, 1923. On. “August - Ble 
1923, Burnett executed ‘a relinquishment. of his: entry ry: stating therein. oe 
that. he: owas: ‘mistaken : ‘at the: time of making: application’ ‘as:'to: whiat ee 
"eauitted 6 Sepupaney of the: land; that. he had not: in’ fact: eee 
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aes or ‘ess acres 3 68 said. lots: in iadtal possession’ ‘with growing oo at 
: ae The’ elihpuietimenty was s filed i in’ the local: office on ke en es 


re, 


“4 the’ Toman, ‘of. ‘what. is. Wesortbed: ‘as: the tractional WwW. z coe : 
See 24. (98.33. acres). The. local. officers: rejected” the: application, | z 
= holding that. the Jand | had: ‘not: been: restored: to homestead: entry, and ae 
--sugg gesting’ that: Wallace file” an. ‘application. to. Purchase: the: lots. er eee 
The peniding. application ° “was: ‘thereupon. filed: oo Shoe 6 
Said. Jots 1.and 2 have been. surveyed as lying. hatween: ike Soden, ae 
“Hine. of so-called Superior. Lake as. erroneously surveyed 3 in. 1840. and oe 
- the actual shore line of 1840... Bota eye ne et 
By Executive order (No. 0598) of April’ 13. 1917, ‘the “aiblie Jad: Oa ae 
on T. 41 N., R. 7 E., ‘th: ‘P.M., and. other townships in Arkansas’ Was) rs 
~ withdrawn, from. Settlement, location, sale, or- OER pending: re: ie Sea 









es liminary, examination. and survey— he ees ee ee 





with: ae view to ascer faining - tlie’ ‘practicability. “OR: improving. the Sts pa ae 


i. pagpote in, the States of: Arkansas. and ‘Missouri, and. Of: ‘incidentally. ee S iS 








nba of any further Tegislation ‘that may be. enacted int nemo os 
eiaeon or ee | ee ee - 7 : | 





~The ‘act | apareved 1 Bopieaber’ 21, 1999, ‘supra, “entitled: aa “Act ah ss 
= Gentine to certain: claimants. the preference right, to purchase: un oe 
_ appropriated public lands j in the State of Arkansas, Z provides: ee. 










~Phatethe: Secrétary of. the Interior,. in his. judgment. and discretion, is: hereby 
" authorized. to, sell, in. ‘the. mianner™ “hereinafter provided, -any of. those public 
» lands’ situated” ‘in. “the - State of Arkansas’ ‘which: ‘were. originally | erronéously ce 
~ meandered and. shown upon: thé: official plats’ as ‘water-covered | areas, ‘and’ which” ea es 
are not lawfully. appropriated Py a qualified: settler or Reitienss claiming: ander ee etic 
_ the. publi¢-land laws. ° - ; : : se 
“> See...2.That..any. ‘citizen * of the United ‘States who. ‘in, good: fit: ee ee 
; color. of ‘title or. claiming. as a riparian owner. has, prior to this’ Act, placed’ 
valuable’ improvements* “upon or reduced to. cultivation any of the lands subject 
“to the operation of this ‘Act, shall have-a preferred right to file in the office of Me. 
register: and" receiver: ‘of! the -United. ‘States land Office Of: the. district: in: awhich: oe — 
the: lands: are > situated, an. application to purchase. the lands thus improved: by, eee 
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tigen “them: at’ any: ‘time: “within: dinety! days from’ thie: dite of. ‘the: passage: of + tts 
ee 4 Act. if. the lands. have: -been. surveyed and, plats: filed. in- the: United States. land : 
ee office, otherwise within ninety ays from the filing” of such; lates Every. such - 


se geet Ss 


: Aes chase’ are. ‘not! in: ‘the legal: possession of an adverse claimanit: 


SEC. By That» upon: ‘the: filing. Of an application: to purenase’s any. Sais aie 


a ae to. the. operation’. of. this; Act, together : with: the required: proof, the. Secretary. 

ar of. the Anterior. shall: cause ‘the: lands. described . in, said ‘application : to. be 
Poe ee appraised, | said appraisal to be. on ‘the basis of the ‘value. of such lands ‘at ‘the | : 
ae date: ot appraisal, “exclusive of any, ‘increased ‘value resulting. from ‘the dee. 


Spier 


2S “his. predecessor in interest, but. ‘inclusive. of the stumpage value of. any “timber 
oy ety OF; removed by: the: applicant: or. his: ‘predecessor: in- interest... eee 


Seo, 4, “That: an applicant who applies to ‘purchase. lands under. the ‘provisioge : 


as of this. Act, in. order, to -be. entitled to receive, a patent must within thirty. days. . 
eee from receipt. ‘of notice of ‘appraisal by the: Sectetary of the Interior pay. to the 
rae » Teceiver. of the United’: ‘States: land’ officé of ‘the’ district: in which’ the lands are. 
oa. situated. the appraised price: ‘of: the: lands;* and thereupon ' a” patent. shall. issue * 
oe to said: applicant: for.sueh: lands. as the Secretary of: the: Interior. shall: deterinine. . 

| ie thet: such. applicant-is entitled to. ‘purchase. under this :Act. The proceeds, de. 


er rat areas 


os rived by the Government from the sale of lands hereunder: shall ‘be covered into. 
oe wr the United: ‘States. ‘Treasury and applied as. provided oy) law tor the. disposal of : 
| ane ‘proceeds from the sale‘of'publi¢ lands. °° ~ me 


SEC. yy ‘That the: Secretary of’ the: Interior: is. hereby: duthorized’ to: spraserthe” 


v3 all necessary: rules and regulations for administéring the ‘provisions of: ae Act oy 
eg and. determining, conflicting. claims, arising: hereunder; ee 


The: effect’ of the act: quoted: was--to’ modify the. ‘withdiatwal a 


oe “Agel 183. 1917, to the: extent of: allowing: the sale’ of lands. of ‘the 
oO * character described:in the act. ~Séction.2‘provides for preferred - 
- pights to-a certain class’of persons, and allows 90. days | from the: date* 
of the passage’ of. the act, if the plat of survey be on file,: or, if - 
i _--unsurveyed; 90 days from the filing-of the plat: of survey, within — 


~-which such: preference rights must be. asserted, but it was not’ Ins: 
tended by. ‘Congress to forbid the sale. of a tract. ‘to. a qualified aps. 


~~ plicant | merely. because he had not made application | to purchase. © 
i as -within a certain time, except. in the presence of an adverse right. soe 
~The act. did not. limit sales to persons. who. had. placed ‘valuable im-. 
eo provements upott or reduced the lands: to. “cultivation, but saan 


rea 


eovtas 


- soe «3 in his. «judgment and. diseretion,” to. any citizen, of the Uae 
a States. 0 . 


The object of the a re as ‘xplained during iia. debiite:< on 2 the: floor’ 


: oS of the House of Representatives, was to afford relief to the owners of 
ee wie the. riparian lands. “Wallace belongs to. this ‘class, and j in, the. absence : 
Sof} any adverse. claim: no reason: is apparent why his. application. to. | 


: us pe) from ; Dein reversed.” 


i purchase’ should not: be allowed. Tt 1s: SO prem, ‘the decision: res ‘ 





“Dl a0 SIONS RELATING £0. THE. PUBLIC | LANDS, * 


mag GOVERNING. ‘PAYMENTS FOR: COAL. PRODUCTION. x PRIOR 
TO AND. AFTER THE ISSUANCE. OF PERMITS AND. ) LEASES." des 





“Instructions, May 28, 4924. 


= Coar, [asrng Manors BavuentiyDaacaans! Ss oat oo ie 
_ Moneys recovered. for. coal trespasses. upon. the: public: jatids: 






= * an 3 


Le ‘covered; into ans 


"the: United . States. ‘Treasury: as “ Miscellaneous. Receipts,” irrespective. eee ca 
7 “whether. the: trespasses. occurred. before. or after the enactment of the leas-. si 


ey ing: act of ‘February 25; 1920, and’ no exception is madé-as: ae mecoveles 
from: persons. who. have: been awarded leases, under that act. er ars 


Coax. “‘Lanps—Trespass—Leasn:. pa re ae Ne aan eae eae era Te ak at 2 
Coal operations. upon” public lands, commenced prior ae the: award. of a: cee | 
by. one. who; becomes - a. successful’ bidder for. a lease. at: public, auction. . 


— ‘constitute a trespass, notwithstanding that. the joberptlons: were conducted ork 


“by a ‘potential lessee. , Oe a eas rae 





7 x Coan Lanps—Tanspass—Lnase—APPLIGATION. 


equitably: entitled. ‘theréto: ‘pecdhee: of prior operations: ‘coustitutes - a bee oa 
“pass, but all coal mined after, the: filing ofthe. application pursuant. to. which’ A oe 
cine lease’ ig: awarded: will, be. deemed to have ‘been. mined under: the: becheee See 


_ of. the. lease, . 





: om, Lanps--Paracent—Past: Propucrion—Wonns AND: Priuaske.”: ee oe 

The term.“ past production” as used. in section 35 of the. Jeasing : ‘act. has a ac 
_ particular reference to cases. arising, under section 18 of that act, ‘where 2a 
“Yelief is. authorized - upon payment to the Government for’ the minerals. pros rie BA 
“duced: prior: to. pleat for relief, and it has nO p epplicapalty | to ‘coal oe 


“production: ee AP has ee Ps See 





- anna Dadrsiciv- Cite AND ‘Avera.’ 


~@ase of- Big-4 Consolidated: Oil. Company: o Te D. 482), citéa and applied yee oe 


Pawar First Assistant Seoretary:. 





ae have. before me your. EDivectar-p of the Bureau of Mines] request a 
” for. instruction, dated. “April: 22, 1924, in ‘the matter. of reports fur-. 
.. nished. by, your. bureau, to. ‘the. ‘Commissioner. of the General Land a 
Office - of coal’ production. upon, lands under. coal prospecting per. oe 


2 mits and, Jeases issued Pareuant 4 to: section. 2 of ‘the seasing act. of 
“Before. arcnending | to state the views of thé Department § in each ok a 

the. five. cases: stated. in. your’: letter, T shall: briefly. indicate the ae 
. situation. with. respect. to. coal mined: upon, the. public domain prior ae 
- to. and after permits. or: Jeases are ‘issued. ee : : : 


“Iti 1s. obvious: that. coal mined. upon, the. public dottinin Without as any ve s i : 
right. under the public land Jaws is. anined 3 in trespass, and ‘such sums. 
“as are received by the Government for coal so mined are covered . 


= into the 









--4 Promulgated July, 19, ‘1924, as : Clredlar No 958 (unpublished) Ba 





a ) Treasury of the United States as “ ‘Miscellaneous Receipts. ue i ‘ e 
_ Sach is the. case, whether the trespass occurred. before. OF. after, the aos 
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sen (passage of tke Teauing 2 act’ of Febriary 95, 1920, ‘supra, Salk —o 
ee the sum:was recovered by adverse proceedings or voluntarily paid by 
~~. persons. who have ‘been. awarded. leases, under the: act of Pebruary . . 
ae 1920. | oe 


“Where a. oes has applied to have ands: offered: for. Tease se 


oe - onatitaite a irespass: and. ‘the fands received i in. n ‘payment: foe eed 


removed" while. such. trespass: existed. occupy ‘the: ‘same. “status “as. a 


— though the. elem was: not, at the: time of payment; a. » potential : 
_ Tessee. co es ee 


~ Where, However} a "Tessee ae application, for: a eile, ‘gid ‘stows S 


| coy that he’ has in ‘good faith improved, occupied, or. claimed coal lands, : 
ao and i is found equitably entitled to. a done coal, produced pHor to the, * 


oe: ‘ected for ¢ as oacoh but, if the lessee. ne at all times. been: in 1 posses: 
“sion of the land, “working the. same, all coal. produced. after appli- 
aL ~ cation’ is made: for" a lease: will be considered as’ ‘mined’ under: the: 
oo’ Jease, and the: Jessee will. be held accountable therefor, and for the. 
oo _ prescribed. rentals, from that: time, under the principles stated :i in: nthe: a 
ease of the: Big- A Consolidated’ Oil ‘Company. (49° L.D., , 482). 


“Prospecting. permits. are granted only where. ‘such. dperations in , 


" Po gaceeaney to show the existence and workability of coal deposits, and. 


‘in such case there can be no past production. Provision is;:made in ~~ 


s these: permits. for the. payment. of a. Toyalty. on. all. coal: produced ” 
_. thereunder: before lease is applied - for. Such: royalties are to be.re- 


; garded as, under. the. Jeasing act, rather than past. production. as that” 


a ‘term i is used i in section 35. of the easing act. in this ¢ case: Ges sito — 


eae ‘ens i is’ ‘applied fori 7 






From. the Poregoing Oe is reload that “the tach’ an prodnetion 


used i in'section 35 of the leasing act refers only to those cases'such as 
ee eee section’ 18 of the act, where relief 1 is authorized to. be granted upon = 
Tole the payment to the Government for’ ‘the’ ‘minerals produced prior, "toe 
application for relief, and does not, refer to’ ‘trespass. cases in which. — 

| provision | ‘is not. expressly made. in the: ‘act: for’ payment. ‘for: “past — 
production. No provisions of this character | have. > been made i in a the | . 
act with. respect. to coal deposits. _ fee ee | : ee a ee 


. given the’ cases stated i in your letter.” oo 


With these general propositions in ind considetation will’ now 0 be 





“Case: 1. ‘Where: ‘coal has been. mined in trespass prior. ie the ‘act. of shebitacl” ; 


ts ns on -1920,. should ‘this. production. be itemized separately: from ‘that. mined after —. 
ve "February 25; 1920, ‘on ‘account of the’ diviston provided: for’ in : section. 35. of sate 


oe get of February 2 a 1920, ‘relating. to. a Past Production” hgh Lag 





We let 





eee ee ee ee, 
. s vos ahs ts 


Ge Reorstens 1 AND y Receaae 


a 50} oe DECISIONS. RELATING ‘TO. THE. PUBLIC LANDS, es “ BOB te 





“Repo. ae cpeeducuon aed in. emer should. in: ‘all’: cases’ be oe 





ns “itemized separately, from production under. permits and leases. a oe 


co Case 2, Is the. division provided for in ‘section 35 of-the act effective for pee na 
are ‘mined: after’ ‘February. 25, 1920, and prior to. the date on ‘which the ee a ene 
ee for lease’ or permit. is made? ie ee 3 : 


The division’ referred to. in’ section’ 35. OF the leasing’ act has, ae 


: r pplication to coal production. . : 


Case. s. “Assuming. that. the royalties’ or. "moneys “received: Hons settlement, for ee 


— ‘coal mined, in cases 1 and:2, are deposited in the ‘United States*Treasury as 
7 “miscellaneous receipts; is: ‘the: ‘division: provided. ‘for in. ‘section 85: “applicable: to. a, 
= “moneys” received for. ‘coal’ Or" mineral: after application is, made. for lease. eae Pees 
ae ‘prior to its being awar ded. at’ public auction? — 3 ae Lo 


te a ‘lessee mines coal. before being awarded ¢ a iba 3 ab. i Sable: auc-- a ee 


S Gon the. production: is.in. trespass and is to be separately: accounted _ Beet 
for. as” such: . In .this: situation no: rights: are initiated. by” applying. . 
© to: have the lands offered for nae as ae appliogat. must t be ve high: ae 
et est bidder. i in order to: succeed. oe 


"Case: 4. Tf the division of moneys provided. for: in: ‘section 35 ae, OE. apy, | ee 


; = to the above, does that division apply after the sale and awar ding. of a lease by J 
og auction and prior. to’ the date the lease is finally issued? - | 


~ Upon, the awarding of the lease at the auction the eucéesctil biadex a eae 


os in: possession is accountable for the coal. deposits and for rentals aac 
'. though: the lease had. issued. pee the: case of the: Big: 4 Oonéoliddated ot ees 
ps ou Company, supra. 7 


Case 5. In many’ cases where’ a lense results from a proacesting. penintt, a eS 


- ‘ena Inonths lapse’ between ‘the date.that the permit has. expired: andthe date.» =, > 
ae ‘the lease: is. issued.. - Sheuld. this. production: be itemized. separately from thes 3 

. production under. ‘the permit and lease so that the moneys ‘received as Toyalties 
Po can. ‘be deposited in. the’ United States Treasury. as. miscellaneous. receipts? eee 


- Where a permittee has discovered coal and has. applied: for a Tease, ee 





hess 696; AMENDED. 
- [Circular No. 936.1. 





* Derarroens ¢ OF THE Tivol ; 
a GENERAL Lanp ee 
| Washington, D, Se bee 23, i, 


-“Unrrep. Srates ‘Lanp: Orrices: | 


a each application supersedes. the permit, and’ wher lease is granted ies, 
relates back to‘the time of: application. . There © can.‘be no. interval) :3.: 908.0 
». forthe permittee. must account for. the. coal in accordance with the oo 
- terms. of his permit. ‘until lease is applied for, and: thereafter in.ace 9 
-- cordance with the. terms of the lease.. Your ‘reports need,:therefore, 
to make distinctions only between coal ‘mined ‘under. the, permit, and oS ee 
a after the appleation. for. lease. ‘has, been filed., a oe 


| Paosenare REGULATIONS_PARAGRAPHS 4 AND 5, “OIRCULAR AR Cie 


fos ae departmental decision of May. 3, 1994, | in. ‘the. case SOE f Reginald a oS. 
; oS Wilh. “480 ao tet 427 y paraeraphs. 4 and 5. of the regulations ¢ con- ae 











Pe SOB os "DECISIONS: RELATING: 0: ‘cH PUBLIC. LANDS. : “Lyon, 7 


e. ae pbiosnids tenses a use: g parmits, ae the: act of PBebrihiy - 
25, 1920 (41 Stat... 437), contained in. CArelar. Nou 696. Pars Le ee 


B18), w were e amended to read : as: = follows: 


Yepeentions, Taevelopment. or ‘Improvenient purposes. ‘of the ‘amount ‘determined 2 
-; py the Secretary of the Interior will be’a condition in each lease asthe mini- 
. Mum basis on which each lease will be granted, with: the requirement that not. 
“less ‘than: one-third. of such proposed investment shall. be expended in. develop- 
~ ment: of .the ‘mine during the first year, anda like: amount each. year. for. the. 

‘ two Succeeding years, the investment during any one year-over such: propor- 


tionate :amount. for that: year ‘to. be : ‘credited on. the expenditure required for. 7 


te the ensuing’ year or. years. 


(Db) Where, however, the. lands: involved - are in an unproven territory, the | 


: ‘portion of: the ‘total minimum. investment required to be made, during the first :: 


few ‘years of the’ lease will be fixed : ‘in’ such. amounts as the circumstances in 


each case . require. 
(c)) A bond-in the: sum “er $5, 000, executed by: the lessee with approved cor- 


; porate- ‘surety’ ‘and conditioned upon the making of the minimum investment 


required. and ‘upon: compliance with. the terms of the lease, will be required. . 


- See. 5: of the @ négulations:j is: amended. eins the addition. OF the. fol. 


a a | 2 lowing 


But ina ease where: ane lends: are in an. ‘unproven Seeriboey: aie » fiat 


ae 7H praducuon requirement may be made to begin at. such time: and to. run te : 
i eae - such: ened as BHNE Becreraty may, find warranted. | eee 


Winnie Spry,” ea 
™ “Commissioner. bees 
- Approved: : 

EK, C. Tain’, © othe 2 
First Assistant Seoretary. 


oe HIRAM M. HAMILTON, INLAND LUMBER AND TIMBER COMPANY, a 


_ TRANSFEREE (ON REHEARING). oo 2, 


13 3 wu “se | Becided May 26, 1824. 





ae Foams aeu Sutxorron——Rerrwqursinicont—Puncmasnn. - 


The selection: of land in lieu. of a relinquished claim’ in a ‘forest. reser ve. ie Walder 


1: the’ act of June 4, 1897,. can be exercised only by or ‘in behalf of the owner — 


st uo] ou of the: Tand relinquished, and any. defect of title ’ ‘in the’ purported owner Of. 


“othe ‘base: and is properly: subject ‘to objection as’ ag rainst the’ Selector. and 2 


pith | ‘equally against’ anyone’ claiming under the selector, except” where ‘title to... 


- the selected tract has paeed | from the: Government : and. is’ held by. a ‘bone ue 
fide purchaser, | — 


Forest: LIEv Senction—FRaup—PuncHaser. poh 


The proviso to the act of March 3,-1905, which provides 1 that if for. any reason 
-. not the fault of. the party making the Selection. a pending, forest lieu selec-. 
- tion is held invalid, another’ selection may ‘be made in lieu thereof,. does not 


authorize. a. purchaser. of. the unpatented: ‘Selected tract; ‘Without notice of 


ofr aud, to. make a: new selection, if. the ‘base land. had’ been fraudulently. 
: acquired and. the selection properly rejected. | 


. Count AND DEPARTMENTAL Drctstows CXTED AND. DistinGUISHED.” 


_ Gases. of United States v. Hyde (174 Fed., eles and: Thomas B. Walker (39 : _ 
eo Du ee BBY cited and Pee 2 ee sae et 






“BOP 


——- First Assistant, Secretary: oe i : . psd 
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oo By, decision of. April 2, :1924.,. ‘the. Papatinent. om: 7 appeal’ ee 
the action of: the General’ Land Office rejecting the application: of. the. SF 
‘Inland: ‘Lumber.‘and: Timber” Company as’ transferee: of* ‘Hiram. Mikes 


~ Hamilton to make forest:liet ‘selection under: the. provisions: of. the = Ee 


acts of June'4, 1897(30- Stat, 11, 86);,-and March 3, 1905 (33.Stat., a 
1264); ‘for: the: SE. ¥ NE: Pre ‘See: 81:7. 84 N.; BR. 79: W:, ‘6th. Bi M. a 
Douglas, Wyoming; land district, in lieu of. the NW: 4 SW. be See, f . ce 


* BG T.7-S., R.22-B.,'M. D. M., California. a 


a The: ground. relied: ‘upon’ for rejection’ of: the proffered weleotion. 
A that the ‘baseland offered was refused. in‘ connection. with. a ee 
_ former sélection based ‘thereon. because it had been fraudulently ac- 9 ~ 

quired - from the State of California by Hamilton, and. that: Hamil 0.9 
~ ton’ Ss. claim of title was subject to attack by the State; that the-act. 9° 
of March 3, 1905, allowing right of new selection. ‘under certain'con- 
- ‘ditions did not apply in this case because of the provision spermitting  - 
another selection: “only where: the prior selection was. Te jected for. “any ee 


ae eason' not the fault of the. party making the same. 


i A motion: for. rehearing has been filed: ‘by: the faba Euniber ad - OPES 

Timber ‘Company alleging error in” holding that ' Hamilton’ was ee 
the prior selector: and ‘in: hnot holding that the Inland: Lumber and 
Timber Company: was.the real selector as a: bona fide: purchaser: OL 
the selection right and free from fault in respect tothe fraud: com-. a tee 
mitted in’ acquiring the base land from the State: . These are Mote OE 
-_ new contentions. They * were fully considered and disposed of 3 in n the a 


< forinae. decision. : 


ee _ Support for ‘the motion i is 5 aOUBHE | in en dééisions: referred. to: cares 
_. in the brief. The case of United States: v. “Hyde (174 Fed, TTB) ees 
2 is. quoted. from. at length in an endeavor to show that the Tnland "Gum- Bs i 
. ber and Timber. Company : by.-pur chase” of: the right. of selection a 
from. Hamilton without notice of fraud acquired’ an. indefeasible . oo 
| _ right free from’ the charge of fraud, anc. that the right of the said. ° 
oe company | is not. ‘merely ‘coextensive: with thatof Hamilton but iss | 
* ‘superior, to. ‘Hamilton’ s ‘right, being. free ‘from. the: ‘defect’ 3 in Hamil- ny rae ‘ 
: ton’ s title. ‘That case is unlike the ‘present-one. A. patent. had. issued ee 
on the: selection in that case and’ the Government: brought: suit too 


cancel. the patent: because. of invalidity. of. the: selector’s title: to. ‘thes 228 re 
base. land. ‘The fact that the. purchase of the selected. land was. made” a be 


: ~oprior. to jssuance: of patent: thereon was held:to.make no ‘difference: 3 ine VE 
the title of the ‘purchaser ; ‘that the purchase’ ef: the selected land 





wna prior’ to. patent ‘was hot’ void: and that’ when: patent issued “the: title ae 


- "inured. to. the bona fide purchaser. But the court did not hold, and. = 
there was no,occasion for holding, that’ this Department is obliged - Bs. 
_ to recognize a purchaser of a.so- -ealled selection aight, and accord, him a 
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: ee the: gue té Tanke 3 a eiechion © or £0: hold the: Jari dalectisd fee: oe 


ee defeut. of ‘title that. existed :in respect to the owner of the base: land. Le 


Sl Bhe: court: merely held that. upon approval ‘of the: selection :and is: 


_--‘suanee of patent the prior bona. fide purchaser could: defend shia’: 


s title against, fraud. committed. by. the: selector... 


This. Department. has. always: held: that’ the: ae of Jane: a. _ 1897, a 


: 2 : 4 ‘authorized selection only by or. in. behalf of the owner of. the. land. 


| velinguished, and so far: as. known no. court has held. to. the contrary. — 
Any defect in ‘the title of the. ‘purported owner: of the base land is... 
' properly” subject. to. ‘objection ' as: against: the selector. and. equally 
ee cess, anyone: claiming. under the. selector except. where: title :to the «— 


es : paleoted tract:has. passed! from. the. Government: and. is held. by: a 


bona fide. purchaser. ay ee ie : | ae 
os Reference: was’ “also! made J to: the’ case Jak ‘Thomas 3. Walker. (39 i 
; L. D.,; 64;: 426). That, case manifestly: has no. direct. application to. 


BA, the: facts: of. this, case: The. question. there involved. was whether the ae 
es _ selector had a ‘good. title: to the ‘base land. aS a. ‘bona fide. purchaser a 
_” from persons who: acquired same from. the. State. fraudulently. , in: , 


Lhe present: case it was, clearly | established: ‘prior: to rejection. of. the - 


cS ~ original selection that. the selector was guilty. of. fraud in: acquiring — | 


on the. base land’ from, the State, and t the right, of selection \ was: ‘denied 


eos _ for that: reason..: 


ae The. former: decision is is adhered ¢ to and the motion j is. s accordingly oo. 
denied. Ae a ee aes ee te a eee 





tee. eeengtt eee 
ere’ ee iOS! 
a ae 


ant GOVERNING THE APPLICATION OF THE PROVISO TO SEC. 


pee | Reouancartow Honeseap—Pas—Contimaramion—S0707ES, 


TION. 7, ACT. OF MARCH 3. i891, WITH RESPECT TO  RECLAMA: 
TION HOMESTEAD ENTRIES. i: , eee 


“Inatructions, May 26, 12h. 





eget Bg 


“law | in, ‘connection with: ¢ a ‘reclamation ‘honisstnad’ entry, ‘does: hot start: ace 
eye “running of the: confirmatory penta’ in. the oe to section 7. Of the: ae 
a | Recincaon_ “lonnsrean — Cowrmacasion — Pavan, "Poor — Pres — Waren at 
> RigueT—STATUTES. - a: Sia ae, 
“the ‘commencement: of. the running “of. the. “the confirmatory. period i in? bynes 


_ cot iprovies to section: Le of: the: act of. Mareh 83,1891, in connection: with a 


Tee E reclamation: homestead. entry, ‘is’ the. date: ‘on. which. receipt issues for pay- | > 


| : a ment: of. the required. final. .commissions, after. the entryman has: conformed ee. 


: 2 his. entry ‘to: a farm. unit, shown. reclamation: of one-half. of. the irrigable 
ed area in. such. ‘unit, assumed payment for’ a water right, made ‘payment: of: all ] 
-*" aeerued water-right charges, and. submitted ‘Broot: of: these ‘facts. EE ee 











: - Bieney, First. ‘Assistant! Seoretarys' shape ie : eae 
The: Department has: considered | your: : [Commiesionr of the Gohoral a 
_ Land. Office}: letter’ of. April’ 29. last,’ ‘requesting | instructions .as.to: 
me - whether the: proviso: to: section ‘G of tha: ‘act: of: March: 3, 1891. (QB. Son 
. Stat; 1095); 3 1s: applicable to cases: in» which final commissions were a 

_* paid at the date of proof :of ‘compliance: with: the ordinary require-) 
~ ments:of the homestead ‘law: on entries made subjest, to the: “neolains oo 
ieee tion act of June 17, 1902: (82 Stat., , 888). eee Cymer a ee tas 
es i: -purpose: of ‘the ‘said: proviso. was’ to:  Relibyssh a: reonpéation! bf" pee 
ee suspended entries in. the General Land Office, and to avoid stich-con- 3. 
- --gestion:in ‘the’ future. It. was intended: to operate upon all the cases. of ~ - La. 
coe the: classes: named: ‘therein: wherein: the: entryman: had: done'all the“... ” 
formal acts-to. and including the: submission of final. proof and final 082. 
a payments, regardless: of. ‘the’ sufficiency: of such: proof, provided no. ee 

a action: adverse to:the proof—protest or. ‘contest—was: initiated within. oe i. : 
“two. years: from: the: date of. the ‘receiver’s: final receipt: oT: put the. Se. 
" entryman ‘i in the ‘position of. one. ‘who: ad: earned. ‘patent, -andvin: ad eel 
dition: ‘made the: ‘issuance: of. patent ‘mandatory. “The: confirmatory ~ oe 
— period beg gins-to run: ‘from the date“ ‘of thes issuance. of the: receiver's" = 
me reosipt upon the final. entry Gee any: tract, tof. Jand under the! home- Fee 
ea ee, Re, - laws.” Pee is eee ih aeeren ee a tee a ee 

- in its. decision’s in: this. case: of Thomas . yr ‘Stockley. ab bale Ue “United ee 
e States: (260° Ue. Si, 582), the Supreme’ Court’ of: the: ‘United: States 
a quoted. with approval, the instructions. of June “ty, 1914, (et be Das . 
ea 322); wherein’ it was'said: (page 828): are ew ee 








———=_— ee en ee 3 
_— . : i eae ee ae i Bose 
. oe : ot we 


Me re 
be igats FP 








a ‘There: is no. doubt that, Congress chose the aate of F the » receiver’ 3 § retdtit rather 3 7 oy : 
a than: of the certificate’ of. the: register. as controlling, for the: Teason. that. payment : ee a 2 
_ by, the: claimant 1 marks: the end of. compliance by him: with. the. 2 requiteinents, of". a as 
JIN dt Pe See ele ais) ie oa Se cnr ee ee ee 





- In the ¢ case ete a homestead cuny Whigs is. «made a aubiject t 6 ithe a ne 
: on visions: of the: reclamation, act, the: confirmatory. period, if the-act of 
1891: applies at all, cannot: begin to run’ upon submission of. proof of.2 i, 
‘compliance. with the ‘gener al, requirements O8, the homestead law, aor o 
oe, following: reasons!) 3s, 0. PELE has foie Boa, 
First. “Such. a proof ee not, “ander the. lays entitle the entryman. 
7 to: a. patent, even if.the proof isin all. respects: satisfactory: ee 
~. -Second..In practice no receiver's final receipt: issues: at: ih time _ 
so. aS the: submission. of , such proof, and: inlaw ‘no: final: receipt: could: hak 
issue: at: that: time,:for, in the: language. of the ‘Supreme: Court and 
io the. Department, as: heretofore indicated, the. perfection. of such. proof 
; by payment) of the. final commissions. would: not: mark. ‘the end. of ae 
— compliance, ‘by. him -with the ‘requirements: of law.” tee ea 
«Of course the Land Department’ can not avoid ‘the effect. of. ies act: tes 
- of 1 1891 bya a mere ® change of, Pie: actice | in 1 the matter of 3 Jasing, 7 re Be es 


st ee = Se A Sod FT aa 
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go -ceipts or - requiring payments;. Dut, tip ‘péoldnlation’ ‘aw: ae eréatea ? 
. >. a, condition. wher eby a:point-in: the. per ‘fection: of. the: entry: such?” as. 
Sawa: contemplated by: the act. of 1891’ can: not’ readily. arise. As:the 
Supreme Court: said; the: proviso to-day..means nothing more nor-less 
- a6 than: it. did: when it. was: enacted, -but-the: reclaniation: law’ has elimi- ae 
. nated,:as-a fixed point, that conjunction of events. which marked — 
ee the beginning. of the: period - of; confirmation. -gontemplatod: He ‘the: . 
ee proviso. | ts 


-; In: other onde tia, erproot of -Gaxnp lianeé: witli’ thie ordinary. ptovi- ee - 


Bee “sions of: the. homestead law does not: complete: the entry: nor confer.a — 
ne" ight; toa: patent. There. must be ‘reclamation: of the land: and pay= 
"st: 7 ments: madé: on & water: right: Tf the. claimant’ ‘conforms. his entry 
toa farm. unit, shows reclamation of .one-half the ir vigable area 
ee in. such’ unit, assumes: the: payment. for: a: water: right, pays. all. the. 
cs "water- right charges which have accrued, makes proof of these facts, — 
; ue . and | pays the: required final. commissions, for. which: ‘reéeipt ‘issues, — 
he becomes. entitled: to-a. patent’ which | reserves. a ‘Tien onthe land _ 
oe “for all sums due the. Government; and ‘the act of 1891 ‘then begin. 
a to operate. 


~ You’ are thinafba, inctructed ‘that ‘the reoeipt: for. ‘the: spaydient of ie 


es the final commissions at the date ofthe submission-of proof of com- © 
eee --pliance ‘with: the ordinary provisions of the homestead. law in coniiec- 
SA Hon ‘with a reclamation: entry does not. ‘start: the’ running of the « con- 7 
a _ firmatory. period provided. for: by: the: act of 1891, - | 


With ur letter you, for warded two casés—Miles ity 0 1566 6 and 


rt i Miles. City fa entry was: s ainda: je May. 31, ‘1905; 5 nit 


Se ae conformed: to a farm unit on J anuary : 29: 1914. “P roof of. com-— +, 
-. pliance with’ the ordinary. requirements of the homestead law. was — : 
ap submitted J uly 11, 1910, ‘and’ was. accepted as: satisfactory by your — 

office on: “April 21,1911: . On: June 7, 1920, the: required | ‘proof: Of. 

ee ~ reclamation was: ‘furnished; -buti in. the: meantime a portion of: the 
coe: land* had’ been included : ‘in’ ‘Lower: Yellowstone: ‘Trri igation” “District — 

No. 1, and final certificate did not.issue until May 29, "1923. “The laid - . 

Fe eps was: withdrawn as: valuable. for: ‘coal. on April 20; “1910, ‘and: 18. now. : 

a : oa classified at, $20- per acre: . Entryman. has not’ -electid to: ‘accept Pn 

enue patent. containing the’ provisions : and: reservations of the act-of' March 

81909: (35 Stat., 844), nor has-he been: required to file such’ an’ ‘elec-. a 

> wo Bone: “Upon: ‘the: completion’: of satisfactory - proof* ‘of: reclamation, _ 

as the receipt for the final. commissions: issued’ on J uly 15, ‘1910, ‘became = 

ke es Ji une’ 7, 1920, se receiver’ *S. receipt: upon the ‘final entry,” ‘and. un= . 

der the proviso to.the act of 1891:it*is now: too: late: ton issue, eany 

ee ie requirements 1 under the coal land. classification, | ce = ee a 
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ly oe case: OE: ‘Waterville: 08999; ae entry was: etna for. a: Eo 


. S uunié: on October oT, 1906, and’ Satisfactory proof | of compliance’ with | ifn! 


— ordinary provisions: of the homestead. law was. submitted. October #9 cs 
ie, BB, A9TT. “On: May_ 15,: 1918, the project: manager filed i in. the local. 





oS office a final reclamation affidavit. by. entryman, and. a report: ‘to the. rae 


ae. effect..that 34. acres of the unit.are-irrigable; that’ practically. ‘al, 2 y. 
ae a the. land has: been ‘cleared and. cultivated, but. there: is no evidence, cere 
oof the growing ‘of a ‘crops ‘that 10.8° acres’ “were. planted to. orchard 
= but. only - 6.7 acres of. ‘thé: ‘trees: are: ‘alive,’ and. ‘ditches had: been con= | 
structed for the irrigation ‘of. only 6.7. acres. There | were no water: - 
rey right, charges delinquent’ against the, land, ‘but the’ “project. manager — Pe 
oe recommended that patent! be: withheld: Gl further showing has been >. 
: ~~ made* as" to reclamation: and: ‘cultivation. “o The: final © commissions ae 
ae ($1. 50). were" forwarded through’ the: ‘project’ manager, and'’on May 
“ue EB, 1918; ‘the’ receiver issued his receipt. therefor. “You have taken no. an 
— action, din’ “the “matter, “and” the entryman , has. made . no. “further oe 
er showing. ~The: confirmatory. period. began: to Tun on. May 1 15, 1918, Be i 
; and it is now, - £00 late | to mequire, any: further showing... oe 
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| Feeeealian OF CANCELLATION OF OIL AND ata Po ue 





“The: second paragraph of Ciroulak : No. 9 “929, -apbeared: ‘April 23, . eee 





aot (50 L. D., 387), relating to ‘filing oil. and. gas applications for 
~~ Jands embraced: in‘a: oe Bermut, ie 


| i hereby. Uae ieee adding oe 
‘s, Hisreto: the: following: - : 


However, where. application 1 is: s filed: he ‘ie: ferniet. sperhittes: sich: ac a 


— must. be accompanied by an agreement’ to: furnish bond in the sum of $1,000, ~ 
 -eonditioned:' as’ security that :drilling:. operations ‘will be commenced within’ ‘six i eens 
... months.from: the. date: of issuance. of said: permit:and for. compliance: with the =. 90. 
remaining drilling. requirements. of: such. ‘permit. . This: bond: is to be in addition’... =~ 


oe ae the: bond: | required by. ‘the: Ri Serta ‘in “other cases. In case. the: former be ase 


‘ pene he. fails to. phate said additional. bord within this, periods) nis: Rarer a cos 
ta will be rejected. and that of. the remaining: applicant, forwarded. for considera a 
-.: ‘tion in due course, eae 
ooo. Where. it: appears. that ‘the: ‘fornier permittee. has: ‘aseoulatea: himself: with a 
aes “others: who, are successful in. the drawing, or. is a’ stockholder: ‘ina. corporation es 


>" which acquires: priorities. at- the’ ‘drawing, “such fact. will not require’ the ‘sus- cee 


pe pension. of said. “application: nor * the > furnishing 0 of a bond. as. above: Feqnited, : o - 
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Seas oor ae 
\ aha fs 


ue 2 Suthough suck rejuiteiieht. may: 7 be: minaé be this office where it. ‘appears: that the. | 





‘ Om: AND. , Gas: Lanps—Prospecriné ‘Perar7--Asstenarent: 





come of: She. Permit: will pe. in. the: hands, of the former ‘permittee. | oe ee ee: 
a anes eee ig Spur: oe ; 
Commissioner. 





ae . 
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"BRANCH vw | BRITTAN Br, aL. 





Decided Moy 31, 1924. 





_ The assignment of-an.oil’and: gas ‘prospecting. permit: does not: create , separate 
sand, distinct, obligations: ‘to. he, United States, but. the. assignee: ‘merely ai 


veh 


the: “permittas’ had, ‘and: ‘duilling bye either the “permittee « or the assignee is ie 
development: for. ‘the entire permit. a Oe is SAS ee SP Ee 


an on AND ‘Gas. “LANDS-—ProspEcTiN’ “Paani —Sroor-RAvsind: “Howpsreap—Dit- ee 





_ PROVEMENTS—DaMAces—LanD ‘DEPARTMENT—CourTs—J UBISDICTION. 
~The enforcement. of the provision in’ section 9. of. the: act of December 29, 4916, 2 


- which obligates one. who. goes. upon lands within. a. stock-raising homestead. ee 
entry. to. prospect’ ‘for. mineral to reimburse the entryman. for, injury tohis 


~ permanent improvements, t is s for. the courts. and not: within the jurisdiction 

of: the Land Department. ees APE UO Sed be Ped lk te ne 
On: AND. “Gass. Lanp$— Prospecrine. ‘Pernrr — Lease — Stock-Rarstne- Hous ie 
7 STEAD —IMPROVEMENTS—SURFACE. RigHrs—DAMacus—BonD—StatvTss.. . oe 
The: requirement in’ ‘the act. ‘of December 29,. 1916, that: a pond: be furnished 7 
as. security , ‘ot compensation. ‘for: damage | ‘to the. _permanent. improvements ; 


of, a Stock-raising homestead entryman is: applicable only to. per sons. acquir-. 


S 7 ‘ing’ ‘rights to mine: ‘and rémove the’ mineral. deposits, but not, as does the - 
act of ne 17, 1914, to, one who has. been. gr ranted: ‘Mierely, a - Prospecting a 
. permit. . : OR er es ee ie 


a 8 Finwey, First “Assistant Seoretiiy + 


a _ Robert de Branch has appealed | froin’ the: dedeon of tthe Comins . 
‘sioner-of'the General Land Office, dated November’ 10,-1923, affirming. - 


: oe ~ the: dismissal: by. the: register. and: receiver: of: the: ‘Los’ Angeles, ‘Cali- 
Looe fornia, | land office, of his: application’ to: contest. a. prospecting. permit. ae 
ee issued. on J uly’ 28, 1921; to: Edward FF Brittan, -pursuant: to. section 
“48 of-the leasing act of F ‘ebruary 25, 1920. (a ‘Stat., 487), for the ~ 
.  W.4NE?4, NW. 4, N. 4 SW. 4, Sec. 34, T.11N., Ri 20 W.,8.B.M., 
Shek was. assigned, as ‘to. the. Ned: NW. 4. So. 84, to. ‘William Goo 
ee ~ MeAdoo, j ‘jr. and Robert J. Gilbert, said aeslgnment: being eros = 
pe “on May 3, 1993. ee eee a 


: der th the e stock-reising.n act, of ‘December § 29, 1916. ee ‘Stat, 862), ; 


“Branch: ‘made ee for: ‘ihe: and: cavolved: on. January. 26, 1920; - 











| gee ‘the local officers: 2 erroneously: filed i it des a new ‘gerial ie me oe 
2 aS a ‘separate - record numbered: 036313; and, on’ “August 2, 1923, ean: 
: Banna filed, inthe local foe, an. n application to contest the permit ee 


: : tion, because ‘ho. “sufficient, grounds: therefor. were’ stated, and. ae ee 


ee: owner in: tes of all. rialite : in. "guid: Sand ani: entitled: is “the cole. and ps . 
— exclusive possession. ‘thereof; -second, that. the: Department. and: thes 08 
“Congress: are: without. authority of: law, after, issuance ‘of patent to. 9 0 
i. appellant, ‘to. permit, either. by. law! or. regulation, ° any. (prospecting % 
operations upon the dand,. and. the entry of said. Jands. by. the assignees. es 
isa. trespass, resulting i in damage to his fences and grass and:herbage. ©. ~ 
“upon. the land; third, that: the. Government i 1s. without: authority: OE 
divide Jands: into several estates, ‘as. it: only. holds. title: to the, publli¢ 3.2... 
lands in. trust; for the: citizens of the United-States; who: may. secure. ae 
: - patents: to said lands by: complying: with the: regulations. governing one 
the: segregation: of such. lands; fourth; that the Bernie» was i obtained a 
“Purely: for: speculative } purposes: * ea pun Gah 


On August. 2,.1928, the;local. officers. rejected! this contest; " applica: : 





ae |Back Feiterated: his chicgea i in: ne sianpaal to. ihe ice 
geome the. ruling ‘of the local officers, with the added'claim'that’the. 
= e permittee . and. the. assignees: should: have: -been: required to: furnish, : nee es 
oe bpcurity-f for compensation t to. him. for: damage, to. his sorops. and cape oS 





; : ae the. sdk aaiaae act C caly a authoriaed: ‘the: entiy’ “of the rere 
ar mineral, lands; sand that. while. : a ‘pemmiltes.2 was: = pbligated ie: ce 


a could, bie renclied. was: a) inatter: for the local ee Poy ae ois ghee 
Tn this: appeal. the. original grounds ‘of. complaint are. ae 
oe from. to a certain. extent, the ‘appellant now emphasizing that Brittan, ~ 
has. done no. drilling. upon: the. Jand: covered by said permit\after 
- the assignment: of the N..4. NW. 3 , Sec. 34,.to:. McAdoo and- Gilbert, oe 
and that the latter. should. be. held liable, under the. bond. furnished: aa 
. by them in connection with their. assignment, ‘for. damages. claimed, 
Avs +0; have. been. done. to. fences. and. crops, . the. amount, of, which. cmt ie 
: » bes determined ‘at-a hearing before the local officers, oe ee 
os The Department will consider. the correctness of all - the, notions ee 
~ heretofore taken. in the. case, sdithough certain. objections seem n to. ae 


have be been, abandoned i byt the: emppellanit. 

































oe His abun ‘that! the. United States oe Tio o duthority’ ‘of power’ £6 ae 
7 oS givide the estates in public: Jand, ‘severing: thé: ‘surface estate fr orn pe 
‘the estate in’ the minerals, is‘ not: well! founded; as the Congress of 
~~ the: United: ‘States. is, :-by. ‘the’ Constitution; given’ a broad- general i 
5) power. to: dispose. of .the public: Jands’ of: the’ United! States, and 
oe thereunder’ may,’ and: has; since’ the: beginning ‘of: public land laws, - 
ogee created estates in: public. lands, with -whatever ‘restrictions, limita-- << 
ee ze tions, ‘and reservations it: has. deemed necessary: for the public welfare: 
3 sIn the act of December 29; 1916, ‘supra; under which this appel- 
Fan acquired title to the land: involved: the: Congress, in'the'exercise. 
-- sof the power above: described, provided that’ a2 entries made and: —_ 
patents issued for~-lands designated: as subject : to'the provisions. _ 
cof said-act should be “subject.to and contain.a reservation to. the 
eo United States ofall the coal and’ other miner alsin the: lands'so. 
entered: and: patented, togetier with. the right to. prospect for, mine, er, 
~~. and-remove: the same.” [Italics: supplied.]: By the leasing act’ of.» 
me February: 25, 1920,. “supra, the Congress: “provided: that. permits tee” 
ae prospect for: ae oil and gas, and other naméd minerals. might be. 
ob issued for. such deposits and for “lands. containing’ ‘stich’ deposits — 
ee ~ owned. by: the. United: States.” No: reasonable: doubt. ‘can, therefore, . oo 
be entertaitied either as to the authority of law for the reservation _ 
Lea Of minerals, or that, under. existing’ Jaws, the permit’ ‘granted - HOS 
_-Brittan was properly. issued, although | appellant. was. and is + ths — 
ab owner: of ‘surface. rights in the ‘land ‘involved. = an 
Mo TW ‘only. ‘proper’ cause alleged in’ appellant's’ first aplication we ae 
oe contest. was that: the permittee had ‘failed to comply with the law. 
a. No! affidavits or showings in support of this’ charge ‘were then: ‘pre 
ae sented; ‘and the rejection, of the application. to: contest was ‘correct He 

and. was: properly affirmed by’ the Commissioner. ee. ia 
ne ‘Coming: now. to: the allegations ‘in: the present’ ‘ppp it! is ape = 
ei te "parent that. appellant’ has’ been. misled, by the erroneous action of | 
>. the local officers in making’ a’ new record ‘of: the: assignment, into 
oe believing: that, upon the assignment of'the permit as to part of the 
“~~. Jand, there’ then arose: two. separate’ ‘and ‘distinct: obligations’ to’ the | _ 
ae United: States. ‘Such is-not the case, for the assignee merely secures 
. as to ‘the Jand- assigned the same ‘right to prospect’ thereon’ which A 
ee the: permittee had. The leasing act and: the- regulations: require. 
-. * the drilling of ‘only « one well to a’ specified. ‘depth upon ‘lands covered oe eS 
os bya permit; and, in: the event of. discovery of oil‘ or gas, “a a lease, 
ce gabe ak ‘royalty : ‘of 5 per. cent, is given ‘for one- -féurth of the area: “Cove re 
ered by the: permit as originally issued, as a reward’ for. such*dis- 
... covery. The matter of ‘drilling and the selection of the’ “ discovery > 

-. Jease”-area ‘are matters’ to “be: decided ‘by’ the: permittee and the ©. 


\ Pa 
? 


a j ae assignee. . Tt is not until leases are > issued t that Ppeparate obligations’. oe 


pe BERS "DECISIONS RELATING TO. THE: ‘PUBLIC: LANDS, at os 
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care seguired by. the: per mittee and assignee. | Maurice 3 M. Av mstr se - 


(49. L..D., 445). 


In this ‘case, fhe per mittee assigiied: te interest 1 in the Ne: V NW. 3 end o 
Sec: 34, to McAdoo and, Gilbert, im consider ation of their agreement. oe 
“to: drill. for. oil: upon- the tracts described: in the: assignment. » te. 
appears. that. extensive. oper ations. have. ‘been carried | on by the | 4 
. assignees, which: exceed the. drilling requirenients of the permit as: See ; 
has been _ extended pursuant to the act of J: anuary. 11, 1922 - (42 ce 
_ Stat. , 356) ; 3 and. appellant’s. application. to contest. the permit ee . 


by Brittan for that: reason must be denied. xo : a 
There remains: appellant’s: claim to a ‘right: to eampensiition’ ‘for 
ic llesed: damages: to his: fences. and the use of his. Jand ‘for ‘g grazing. 


pur. poses. In’ answer * thereto, ‘the assignees shave denied that. ‘such ee, 


damage - was. done. ° 


a - Before conaideriie: Are issue. “thtis: cvalaed: a is. J necessary to: deters 
“mine. whether: the. ‘appellant has a right: to: damages for the injuriés. 
“ alleged; “and whether, if” he has. such ‘night, the Department. has: fen 
i _ jurisdiction to enforce it. ook Sa 
~ 27 “Phe: Congress having the gt. le. preser be. the conditions upon 
| a which. entriés may ‘be a of public lands, it becomes : necessary, telecy 3; 
ee | discover: whether a ‘Tight. to compensation has: been: conferred: upon ee 
this appellant. under. any of the public. land: laws; for, unless. this fy 
Tight has been expressly given, it does not exist, as: there i is nothing ~~ co 
in the. situation pr esented which vests ‘appellant: with any. inherent 
rights which require compensation if infringed. He. made his entry” 
upon the exact. terms prescribed by. the stock-r raising, act, and his ee 


jTigbte are only coextensive with its ‘provisions. - 


_ pears: et 


other mineral. therein; provided he. shall not: injure, damage, or destroy: the» 


‘permanent ‘Improvements. of: the entryman or. patentee, and. shall be liable: toe 
_ and shall compeusate. the. entryman or ‘patentee. for all. damages. to ‘the: crops : 


“on ‘such. lands. by reason’. of: such pr ospecting. ‘[Italics supplied. di 


_ Appellant. claims that the. Department. should, upon - “aid: estas: 


“lahine the amount. of the damage, collect, said. damage under the Gale 


bond farnvahed. by. the assignees. | 


~The bond furnished by these assignees is is in. ihe: sum. ie one nethoue 2s 
“sand dollars and is, by: its terms, given. as security for damage to the - a 
“oil: strata through i improper methods of operation. |The Department. 


_ does not require. bonds.in a: lar; ger sum for the. protection of improve- 


- ments. of surface entrymen, except where said entries ¢ are » made: with ~ ie 


14526" —24—vor, 50 33. 





In section 9 of the stock zalsing, act , the ‘following provision n ap- oe 


Any: person. qualified ‘to locate nad enter ‘the. coal. or other mineral ae fey 
or: shaving the. right ‘to mine. and remove the sime: under the laws of the United & 
"States, ‘shall. have the: vight: at: all, times. to enter upon ‘the: lands entered. or” . 

: patented, as. provided. by. this. ‘Act, for the. purpose of. prospecting. for coal or’ 











ae BIA | “DECISIONS RELATING TO THE PUBLIC ‘LANDS. "Lyon, co 


FO cnideral reservation; purbiant te 16 ae act: bot 5 ne 17, 1914 (88. Stat, oo 


cae 509), which act. requires such a. bond, in expressed terms. - It is sig: ; 


nificant that the act of December 99, 1916,. Supra, makes a: similar re- eo 
quirement of a bond i in, the case’ Shere: the: mineral deposits, - or the Mee 
» tight. to. mine: and remove them, have been. acquired. from the. United. 


: ~ States,:: as: distinguished from the above- quoted provision: cwith re-_ ce 


spect to prospecting. « The said act: provides, = ae oe rghit : 


i ~~ shall be. as. security for Caar 


er ~ the: payment’. -of such’ damages to: Hie crops” or tangible. . improvements of: Aree : ‘ 
‘. entryman or owner, as may ‘be. determined and fixed: in an-action brought‘upon ." 


the bond or. undertaking ina. court. of competent. Jurisdiction, against the ae 


2% -elpal. and. sureties | thereon, - 


B No. provision is ae cane for ihe: enforcertient ‘of the ability z = 
- oréated: for. prospectors, and Tt: becomes. necessary ‘to. consider. what) 


ae owas the. apparent. purpose of | said - “provision. . The. distinction. bee 


tween the two classes. of operations above: shown, lL @., pr ospecting, 
. for. which. no. bond.i is required,, and. mining. cand removing, which re-.~ 


aS 2 quires a bond, is evidently. that: the former is:‘a.mere matter of. pos: ~~ 


session for a ‘specific: purpose, an easement, whereas the latter isa” 


“situation in. which certain: rights: and. interests .in the land are ace " 


2 quired, even as ag ainst’ the ‘United. States, and is 3s of the es a 


Ee character of an entry. ial , oP 
“Prior. to the: passage. oe ae leading ” ee of ‘Febraaty. 25, 4920, ee 


supra, minerals could: be. prospected for and. mined. and removed a 


- pursuant to. the general mining laws... During. the. prospe ogee ¥ 


oe OF: mining operations under. said. laws the prospector, acquired only. 
a possessory right. so long. as. he. remained an “possession — and ams 
diligent. prosecution - of. prospecting operations, which. right’ was. 


ae absolute as against. everyone save the United States. . The homestead: Poa 


~ laws authorized agricultural entries of. nonmineral lands: only; but oo 


= mineral, prospecting . could. only. be. carried. on upon lands. covered. a . 
er By an: unperfected: nonmineral entry. if peaceable entry could be made ee 
. “by the mineral locator. ° “Entries by. force were © treepasees, which. could ee 


a only. ‘be: redressed.‘i in: the local courts. | ee 
In’ the stock raising” ‘act the. Consens earl}: intended to alter an 


oe this ‘situation, and had ‘especially. in. mind. the. provisions ‘of:the.* 
mining laws in force. at. the time of passage. of.said act. .This intent. 


. is shown, by. the expressions. in the above- -quoted portion, of section 9.2 . 


oe of said: act making it relate to persons qualified to locate. and. enter, = 


2 vas t the. method « of asserting claim 1 to most i of. the mineral Jands was. 


oe raising aict so as. to. reserve the ein in “ends ‘subject: to ce : 
~~ thereunder, and i in reserving a right, of location. and entry for pros:, ee 


~-pecting purposes, ‘the Congress properly qualified this right. by con= we 


- : fering. apn the e eritryinan a right t ‘to compensation for damage. t0.; Co: 
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ae his: permanent improvements, “Without Sachi ekpresied sight; entry Se 
i “men. under the. stock raising” act would have had “no redress; for “5 
they could: only: make: entry. upon the conditions: ‘prescribed. by. the ie 
“ee ‘Congress, and, in view of the rights reserved to prospect for, mine, Cine. 
and remove ‘the: miner als, would: have. had’ no: ‘property right. thesine 20 
“. -vasion of ‘which: could: give them 4. ‘Tegal cause of action, so‘long as) °° 
~~ suche injury as. was inflicted | was Laie ee to bona ‘fae. prospecting: i: 

of ‘or mining operations, _ E eee ss : : . rte 
ee een conferring upon the. surface: eeitypahadi iohtay to: compensation, ee 
“causes, of action: were: merely. conferred... The jurisdiction 3 in which a 
-<the relief-was- to be enforced was not changed. That such was: the. oe 4 


Le ease becomes appar ent: wheh it is considered that, as” above: shown, a& 


mineral locator acquired. no: rights against the: United: ‘States. during - eee 
ee the. period of his prospecting operations, and had’no. application or.) 
entry of record,-and ‘there could, therefore, be. no: penalties. exacted 9 o0 os 
by. the: Tend “Department, 80 as” to enforce Compensation: ‘of the hag 


oe entryman.._ 





oo Aton: remains. sto be. ‘deteriniied: actie ‘the Tasing’ ee of Babe ee 
oF ruary, 25, 1920, supra, ‘pursuant to which a prospector. for-oil: or pas’ ae 
_must-secure a license or permit. from the Government, which permit ae 
: oS Tight be. rejected: as’ ‘penalty for failure to: “compensate entrymen, Ca 
~ changed this. situation, and. transferred, jurisdiction, 1 to. afford. relief, : a 


as claimed ‘by. this appellant, to the Land Departments: 


“oper: rations: are “expressly “extended: te permittees under the Teasing he oe 


“act. by section: 34 of. sald. act, which: reads: 


That. the. provisions. of ‘this act shall’ “also” ‘apply: ‘to. ‘all: ‘ceposis: of. ‘coal, me a 8 
“ phespliate,” sodium, “oil, “oil” ‘shale,. or. “gas. in’ the lands: oft the United: States, Ne 
ie e which. lands. may: have been. or may. be. disposed of under laws’ reserving to! Ce 7 
~ United’ States such. deposits, .with the: right to. prospect. for, mine; and remove’ =. 
“the same, subjectto’ such ‘conditions as-are or may: hereafter be: provided ees 


OM. ‘suck. laws: reserving. such, deposits. - italics: supplied.].: 


- Thus it will be seen. that: there was no expressed Guasharce Aintg oo 


~aiction; or amendment of the stock- -raising act so as to restrict the 


—entryman’s remedy to the inadequate relief which could be affor ded ae 
by, the. Department, namely, that the payment: of damages. bewte- sore 
quired on penalty of. cancellation of the’ prospecting. permit. Such aoe 
Be 8 change would be such: a. radical reduction: of the entryman’s.  ~ 
“previous rights. as: would: require expressed words of modification: Le 


of: the stock-raising act. 


As the only. full cand: adequate Folin? whieh an A entry nian ee ee 
the: stock-raising act may. obtain. for. damages caused by a mineral. 
_ pacepecter must be ‘afforded. by the court, the: Department. would. :- pase, 
“mot be warr -anted, assuming that. it. had the: authority, i in attempting’... 
to, ascertain’ the measure of damag ges ‘sustained. bya an nventrymnan, and- cs 








“BBE 














ee 516 a ee DECISIONS. ‘RELATING TO THe PUBLIC LANDS: “for ie 


i 0. cate. “payment. by holding: the: Pare ee ete for: = 
we = ~ condition broken. Tt the permittee suffered. the: cancellation: of. “the 
“os. permit, the Department's. power to. relieve would: be at. ‘an end, its: s 
- > efforts wasted, -and the permittee and entryman in precisely the posi- : 
co tion which. they occupied : before the. Department. took jurisdiction, ~ 
ie 2 ttnless, perhaps, the entryman’s: claim. and been: barred» ‘from: ‘the 
- ~~ courts, in. the meantime, by ‘some ‘statute of limitations. he oe 


‘For the reasons stated, the Department finds no error in ‘the ue: 


i inners, conclusion that: the appellant: must: E present tis: claim to” 
: ere Tight to damages. to the. courts. : . 


“onder serial 033881, which is the originalsfile number. . 


Serial number. 036313. owill be. dropped, oe all papers: sae 


The Commissioner's decision 3 is affirmed, and the: case. is s closed. 





"GEORGE: 6. FRANDSEN. 


" Devided May 81, 1924. 


a Goan ‘Lanps—Wrrspeaw atr-ScHoor, ‘Lanp—Uran—Worps. AND. ). PHRASES. - 
oA temporary. cwithar awal, made awith: the view. to. ‘classification. ané: appr aigal oe 


. ‘ oe of land for. its. coal ‘contents: does. ‘not: constitute a. reservation.” within |. . 





- = “the meaning of. the pr oviso: to section, 6 of the. enabling act of July 16,. 1894, ih 
: todas to” the : grant of public lands to the ‘State of Utah for ‘school Loa - 2 


aor Coan Lawps—Wirapeawai—Evienct—Urai, 


ce temporary withdrawal made prior to: ‘dassification® or. ‘reserv ation’ mele os 


for. withholding the. land from. disposition under. the-public land. laws: until — : 


_ = further: investigation - can be made. and. a decision. rendered. as. to. the 


--eeharg acter of the land: ‘does. not: raise | the. presumption- that the. jand is ae : 
mes “miner al nor does ft: dedicate it to: any special purpose... Se 


ae - ‘Senopi. LAND—Vxsrep RigETs—WITnDRAWAT- Coat. Lanp—Evipence—Uran' 


OW hen-the final. act is. performed which, under the law, would. “per mit: a mer : ¥ 
a grant to attach, and. there has been nO ‘reservation: OF: classification. ‘of the 7 i. 


~ Jand. as. mineral,. the: presumption arises. that it became the pr roperty: of t the. 
State under its. grant... ee oe ee eee i ee 


By : Scudon: Law—Coat, Lanps—Suwvry—Vasomp ‘Ries —Bovinen co—Buenen oo 


- Proor—UTAp.. 


‘The fact that. abe the | ante ‘of: the. approval. of ‘the . sur vey. jand Ww waitin B. : 
designated ‘school section: was ‘enown- tO" ‘be coal in: character. ‘does not, Beh 
of itself, destroy ‘the. presumption. that’ the’ land ‘passed. tothe State: ‘under. 


“sits. school land. grant, and, to: overcome that brestuption; ‘the Government ee. 
— must. assume | and sustain ‘the bur den - of proof. ae eae ee ee eae 


a Count | ‘AND DEPARTMENTAL Ductstows’ Cre, Appr’. AND  Disrinavismey. 


Cases of United ‘States: VD. Morrison (240. U. ‘So 192) and: ‘State of. ae ae 
’ Pleasant Valley. Coal. Company, Intervener, v Braftet: (49 L, Dy 212). cited. oe 
and. applied ; cases of Albert. B. Dorft. (50. L. .D.;- 219), and State: of ee 


“Utah Dy ‘Lichliter ae 1, “Da a cited and ‘Gstinginiahed, 


* ne First Hastatine: ‘Sear etary? 








ia. 807 ae DECISIONS * REL ATING 0 rae PUBLIC. LANDS. Be ee 


On Febr uary. 23, 1918, Georg ‘ge Ge Fr fendeen! filed, ander oe ie iene ": 


os «oie of section: 9347, Revised Statutes, a coal application to: purchase 
“the SE. 4, See. 2°T. 16 S., Ro 14 B.S. L: M.., Salt Lake City, Utah, oe. 
OY land district. "The State. Sf Utah filed a protest. against this -wpplica- eo ee te 


= tion on. August 13, “1918, claiming that the land: inured to-it under 2. are 


ee the er ant in. ‘aid: of: its- common schools made to it. in the enabling 
2 at me July. 16, 1894. (28° Stat., Oe): “Hearing on ‘this protest. Was ee 


re dé ferred, ‘by stipulation, pending. final decision “by. EDS, 2 Depar tment: tin 2 


a the’ case of the State of Utah. v. “Mark. P. Br affet. 


On: July 31, 1922, a decision : was rendered in ‘that case. "State. of 


— Utah; ‘Pleasant Valley. ‘Coal. ‘Company, ‘Intervener .v:. Braffet 4G 
=) Se De 212). In that case the Department held that Braffet, an. ap- 2S: 
oe “pliant to purchase coal: lands under. section 2347, Revised. Statutes, : 
~ whose: application, like this. appellant’s,_ was for one of. the sections. 
designated asa school. section, and whose application was. protested. pa, 
a8 by the State, was a mere- contestant: of the State’s claim and. took | 

—. nothing by his application, even though it: WAS. shown that the State’ ee 
ae -elaim.: did not attach because of the Inown coal character of the: land” pao 


= . “ai at the tinie of: identification. of the land by. acceptance of the survey: . oe 
“By. decision. ‘dated November. 98, 1929, the’ Commissioner of: ihe periyar 


ae ‘-Glneral Land’ Office. ‘cited. the. ‘Department’s decision in’ the Braffet - 
“ease, and. held F randsen’ S application for. rejection, asa mere appli: =: ae 
- “cation to: contest’ the State’s title, but: without prejudice. to his: right, °2 20 
. ifvhe’so desired, to continue the. contest, and without any. guaranties. - ne 
of preference under the. leasing act of. February. 95, 1990 (41 Stat. 22> 
- °437); which had intervened and superseded. the statute under which 
= has application. to purchase - was filed.” Frandsen has appealed arom ee 
this decision; alleging that, the. Commissioner erred in holding that. ~~ 
oe his application to. “purchase was invalid. ‘and that. the passage "of thes 5) 
ae leasing | act, supra, precluded: sale of: the. lands. under the. coal. land: - 30: 


Z Jaws. ‘On March: 15; -1924., the local officers. reported. that a hearing 


was held in. this” ‘case in: connection. owith other. claims... | Mt. does note a 
ke appear. whether, any. deeis sion. has: as yet: -been. tendered by. the Jocal: 0% 








“officers “¢ on. this: hear ing, ‘or whether the contest,” “was further: Brose: 3 
a “routed. by. Fr andsen or Dy: the United. States, who intervened... ow. 
“Dhe® ruling in.the Braffet case, supr a; that applications to ‘pur chase e 


pal dani in. identified school sections were mere applications: to: Combest ek. 
“2. the: State’ 3. claims,. ‘was based upon “the | proposition that. ‘unless, ate? 
~ the time of the. gr ant. or the subsequent: acceptance. of a plat: of survey. ee 
be which, identified . a school. ‘section, said lands:.were. ‘claimed,. wath: 32 
Me a awn,. Or. classified’ as’ ‘coal, said lands. were thereafter, prima facie, care 
ae ‘the j pr ‘operty. of the State: In such case the burden of: ‘proving that 





oe ithe: lands s did not: pass because 1 miner al 3 in: character was. Upon the: eee 





Ee Se OLB _ DRcIsIONS RELATING: ro THE PUBLIC. LANDS. a Tron, 


ears ‘States: or’ any pers son. or: - corporation {initiating - a -contéat = . 
vA ag vainst said title.. Where, however, prior to:the time when the State’s — 
oe" rights would. attach, if-at all, the lands. have been ‘claimed, with- — 
Sa0S Sabawi or. classified as. Guinea the lands are; prima facie, public ae 
os. Jands of the United States, and valid. applications therefor can be | 





my initiated ‘under ‘the. ‘public land laws. State of Utah o. ‘Edward 3 





| - VW Lichliter. et al. (50 L.D. , 231), : and Albert E. Dorft (50: L. D., p21 je 


- It therefore becomes. necessary to determine the status of this land 


a at the tine that the State's s-rights. would have. attached, if at all. 


“Although the land was: surveyed and the. township. plat was’ a tes 


ute “proved: by the surveyor. general for the State of Utah on July.20,. | 
«1905, this survey was suspended on J ‘uly. 1, , 1906, and after cor ~eetion a 
ay on the field was accepted on: June 8, 1909.. “The State’s right attached, - 
yy. ae: at. all, ‘upon the. cpus of the plat of nee United States : 
s oe “Morrison (240 U.S. 192). : _ 





~The results of a geological examination: rr in. 1905 by t vie ie 


pig Survey, pablished 2 in “Geological Survey Bulletin -No..285, 
-... show that said SE. 4, Sec..2, is in the Book Cliffs coal field. and lies. 
Uy south: of the Sunnyside coal: mines in the same township. F urther ae 
(ae held: work was ‘done in ‘this. district. by. the. Geological, Survey. in ne 
: 1906 and the results published 1 in, 1909; in Bulletin No. 871... ae 


‘By. order of the Secretary, T.14.N., R.8 W., was on J ae 26, 1906, : 7 


oe oe withdr awn from entry ry; filing, and selection: ‘On December 17, 1906, eo 
ee this. withdrawal ‘was modified to. apply to coal entries only: ae 


On March 2, 1909, the Seer etary issued instractions relative to 0 coal e 


De y ands which provided : in. part. as follows:- 


“Second. ‘The. Geological: Survey will from: time to. time pavise the Gewéral 


pe ora Office that. it has completed. the field work. on: certain townships, where- Meas 


. <6 : “upon the’ register. and receiver will ‘be notified that the lands go. enumerated. - 
ca a are ‘tempor tae excepted : from Pall form of -enitr y pending. or of t classification. a 


“Pursuant to this sien on March of, 1909, a | report 7 was. ee 


“le ug the Commissioner that the land involved, among others, had: béen. - 


examined. ‘by the. ‘Geological: Survey ; and ihe: Secretary, on April: Dyn 
ok 1909; ‘temporar ily. withdrew. ‘the: land, ‘Pending: classification and a 
oe appraise ent. ae —— 


By letter c N: 0. ot Mar steht & ‘4910, “the  Osiinissionat piomulgated 4 gq: a 


= " lasiBeation and. appraisal ‘ot the land a as coal land, the N. 4 SE: 4 = 


= 6 to: be. sold ¢ at $150. ae acre. and the S.4 , SE. . : to be | sold. ab $200 
ae ae acre. aa 


“From the: ce betois ihe » Departinent there ¢ can Tie: Bit little doabe 7 


— that ‘prior | to. J une 8, 1909, the date’ of acceptance. of the township . 
plat; ‘the. lands ‘were known to be coal:in. character, and, if so. known, ~ 


didn not Lie to the > State, ‘United States Us. ht Bweet Bend u. Sy 
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oe 


Sag ee er se en : 


| BONE "DECISIONS. ‘RELATING To. THE PUBLIC ‘LANDS.. oe gc i 


~~ State o of Utah 2 v. . Allen et tal. ( 2 L. Ds 188) 5 5: State of Utah (2 Li Dee : 
ae 117). | Serta 
aes deignncalios bf ‘this, fact, Hower, does: not decide ‘the. righig “oo 
at this appellants for, as Was. stated :in- ‘Rule: ao ‘of. the. circular. rosea ~~ 
a “Instructions. ‘approved. byt the € Department: Mar ch 8 1903. BARB: i. ‘Dy ays Se 


“Rule. Le Wheat a: school section is 5 identified’ by. +a: government: survey and ee 


| satan is at, thé, date when: the right of the “State. would: attach, if at-all, =~ 
~~ asserted thereto under ‘the. mining or. ‘other: public. land: laws,. the presumption veg ee 

cats arises that: the title to the land has. passed. to the. State, but. this. presumption . Seat 

: ay be overcome ‘by. the submission. of. a satisfactory. showing to the: contrary, 


Th. the « case. of Albert. E Dorf, “gtipra, it: was, in. “effect; “held. thats : 


| ay a classification’ of lands. as ‘coal j in. character, -prior ‘to, ‘the attaching cs : 
oes the State’s erat, was a * claim ” » by. the United States: hicaes 3i 
ae _ prevented. any ‘pr sumption of State ownership - from | arising; and in :- ae 
. the case of State of Utah. Lichliter et: al, supra, . ‘held thatcac 03 
oe ‘petroleum reserve, based upon “geologic data’ indicating’ petrolenm hee ee 
~ value, stamped. the land with a. prima. facie miner ral ‘character, and ioe: 
: excepted it from the grant’ to. the State. for school ‘purposes. because’. 2 
of the provision in ‘section 6 of. said act. -eseepting. reserved tandes 2 — 
ae . from said grant. - Ae ee oe er 


The’ ultimate. question i is, ‘therefore e whether the SE, ah Sec. 2 ot a 


flere - 


} hes ‘for, ae it ‘occupied either etitiig: ‘the lands" were, 5 privina facie, 2S 
= ~ publié. land: of the. United States when this appellant. ‘filed’ his. BP 
— . plication,. and the burden of proving title j is upon. the State. ua 
20 AS shown, the. temporary withdrawal of April’ 2, 1909, was aed oo 
oo upon: “data obtained from. field. investig ations. which: had: shown: that eat 
“+p the: Jand.in the vicinity was: coal in. oar acter, and was: ‘made For 2: 
_ >> elassification and’ appr aisement. As the. appraisement was to. bee es 
- made. for the ‘purpose. of determining ‘the’ prices. at’ which the coal ae 
~~ Jands were thereafter’ to be’ disposed © ‘of under the coal-land laws, 
aiid as those. laws: require ad that’ entries be: anade by: legal subdivisions. ae 

of the. ‘public-land’ surveys, such: appraisemients: were, of necessity, 9. 








withheld. until survey. of the: lands, dn ‘order that. the appraisement : a : 
could be made in‘ terms of such surveys. See section 6 of re golations an 


under ‘the coal land laws, approved ‘April 1, 1907- (85. ED: ,, 665).¢° 
Under. the: practice jndicated; there. could: be no. ‘dassification’ of aoe 
_-. lands prior. to survey which would destroy. the presumption that tlie 9 
oe State’s school. grant. attached, ‘in ‘cases. where ‘such - ‘survey was: thes © = 


a “only. thing requir ed to: put. such grant into: effects. ‘and, ‘unless. ab ae _ 


ean be ‘held: that: the temporary . “withdrawal Of ‘the Jand: from ‘all = 


: : form of entr. ‘y. ‘for the pur pose: of classification: was. ‘such” a ‘yeseiva- 
eon 4 as was expressly. ee ‘by. the State's enabling act, by Ee: - 





BQO F. "DECISIONS RELATING ‘TO TEE PUBLIC LANDS, oe Erte sa 


oes es inottem4 arose, upon. peers of the, plat of survey, that the a 
a grant had operated. and title had passed. to the State.. es 
ae : ‘The: classification and. appraisal of. March. 8, ‘1910, ‘resillied in “the. 
ce crestor ation of certain of the lands from the withdrawal, as noncoal, — 

—< which indicates that the- ‘temporary. withdr awal was not made are 

Sos definite geologic information. as to all the land, but through caution ee 

“= Jest. the lands - might. prove. to be within the coal-bearing © area 

be a "Temporary withdrawals of this character do not constitute'a “reser- 

2 f -vation”. within the meaning ¢ of section 6 of the act of J uly 16, 1894, 

ee “supr ay or the term’ as used in. the decision in the case of State. of ees 
ve Utah v. Lichliter et al.; , Supra. It. seems manifest that. there: must, in — 
= ~ such: ‘cases, ‘have: been. a ‘conclusion. reached. that’ lands had. some 

special value and ‘a seer egation or. ‘reservation of. them. for disposal _ ~ 
> under, special acts beenuse. of such value. “The: reservation of Jands ce 

OR mineral deposits. by~ its nature presupposes a. determination or Cee 

oe classification of land as of the character for which it-is reserved. , 

~~ Tn other. words, so far. as. lands. valuable for.oil and gas. deposits io 

ie and’ coal deposits are concerned,. we coal classification and a petroleum ae 
os _ reservation. have the same ‘effect, i, e. impress the land with apr Wma +. 

2 facie. mineral character. “Temporary withdrawals. made. ‘prior to 

2“ gueh, classification or reservation merely: for the purpose of with: se 

: ~ holding” the. land. from further. disposition . under. the public Jand 

. oe ; laws until further. investigation | has been made. and a decision: arrived . 
: oat as to: the. character of the land and its chief value, have no. effect — 
 . as raising any presumption as to the character of the land, nor do 

| they dedicate it to any. special purpose or reserve it for‘any special. 

co eform: of disposal. When, ther efore, the. final. act is per! for med. which, — Be 

A under: the. law, would. permit: a: school: grant. to attach,. and there 
wee ~ has been no reser vation of the land as mineral or classification which - sie 

es ‘stamps it with the same character, the presumption arises that it be- io 

a came the property of the State. under its grant. irae oie 

eae As. the. SE. a Sec. 2 , herein involved, was: not classified. as s coal . 

eo Samed after the. appr a of. the’ ‘survey, . the. lands. became, prima ae 

ioe facié,. school lands” of the State of Utah at that. time. The fact - 
that the lands were #nown to be coal in character does not, of itself, 

- destroy. this” presumption. | But, as. it: is only | a. ‘presumption of so 
a title, the Government can, at any time, ‘by assuming and sustaining 

> othe bur den of ° ‘pr oof: at. a. hearing, should orie be desired by. the State,-. - 

oo _ show that the. lands. were known to be coal i in char acter, at the time . 

NS of survey, and destroy this presumption. - me Oe aa geek eee 

et ioe Nor’ is. it: material that, under the. pr actice then: prevailing, col) & 

oc ceignds: were. seldom classified ‘until after. survey, when appraisal wig 
~. also made in terms of legal. subdivisions. This practice, perhaps _ = 

- unwise, can not, because of its s defects, alter its effect ; “nor can. At be oe 


* 








“ eonstiued: intoghat i je: ‘should: have bests. i ea defi dlassifica. 
tion before Ssuivey. and further withdrawal until after sur rveys perids 
so ing appraisal, eae es meee on 


Ra Root A MATION —Paynnwit—ApPLIcaTION-—-DEsent Taw. 


oe DECISIONS. RELATING ‘TO. THE PUBLIC: LANDS. ee 


. The -State’s. “claim : fe the: jand. oe never sheen: disproved. ‘wheit Le 


a * this: appellant: filed his application to. purchase ; and, as this. brings” 

it within. the. rule. stated in the Braffet Case, and the. cases cited 
a therein, the. Commissioner’ correctly held that: he. only: occupied these 
ee status of a: contestant;. and properly. rejected. his. application. Af The tice) 2 
“passage: of the. ‘general: Jeasing law of. February 25, 1920: (41. ‘Staty S = 
“ABT | precludes ‘disposition of this: land, should. the State’s s. ‘claim. o5 ee 
--deteated, except by lease of the coal deposits. finde. i a 


_ The. Commissioner’ 8. decision i is affirmed, and the case is s closed. 





"WILFORD. H, ‘HUDSON. 


Decided May 31, 1984. 


The: power of. Congress’ to. delegate tovan: agency of a. State. the Y authority. to er 
~ provide: for the. reclamation: ‘of ‘public: arid dands: ‘within: a State: irrigation —~ Ss 
: district, and the right of. ‘such instrumentality to. assess the lands for the. 
cost of their reclamation, can not: be > questioned by a tere applicant: tons et ae 
“make: a ‘desert-land. entry. are: : TEs See oo Sette ay 





3 Lana DEparrwEnt—Courts—J URIsbrorIoN—Punere ‘Laps Srarures. 


It is exclusively within the province of the.courts to declare an act. of on eae eg 
“gress ‘unconstitutional, and, until an act. dealing: with the. public lands is. gos 
finally determined by the.courts. to. be unconstitutional, it is. | the. duty: of the eo, ies 
“Land. Department: ‘to. adminsiter. it as. ‘Congress. directs. - ae ee 


we Cour. AND DEPARTMENTAL. Dxcistons: Crrep, Dismcursump . AND » APELTED: : 


Case of McCulloch: v.. ‘Maryland (4 Wheat., 316), cited. and. | distinguished; es 
as “case. of Virinda. Vinson’ (39. L D:; 449); cited and applied. ee 


o- Y Puvwey, First Assistant Seoretary: 


This. jis. an. appeal by. Wilford H. Hudson: ion Aecision: of Ta alg oe 


ery 9, 1924, by the, Commissioner. of the General Land: Office holding 
BO , fOr: rejection: his: application: to make. desert- land entry” for the Ni 


4 and SE. L Nw. 4 of tract. 199 in. ‘Secs:: 16 and, 1G, Te ‘1S S, Be es 


eB: R:, ‘Ss. B: M, California: containing ' 200 acres. 


Poke ‘appears, “that: said lands. were embraced i ina prior. oy wid oe few 


oo gs, canceled. on: relinquishment: presented with: Hudson’: Ss. applica-_ 3 5 : 
ton ‘They: are within the. Imperial. Irrigation. District. organized. ee 





> re under the laws of the. State of California. The proj ject was ap proved LS a 
by this Department February. 26, 1921, as. meeting the: conditions... pioneer 


oa “provided i in. the act of August. 11, 1916 (39. Stat., 506). ‘By that apes 
-proval. all: ‘unentered: Jands and all entered lauds: for. which no final + 
a - certificates had. been. issued were. brought: within. the operation. of oo 
ee said act of August. 11, 1916, | whereby they» were. e-smpreesed with es 















- DECISIONS: ‘RELATING TO THE PUBLIC. LANDS: brat ct : 





- es the her therein: provided te the apportionéd: ‘coat: ‘ot constructing | 


oe ee, acquiring; purchasing, Orel maintaining the. canals, ‘ditches, -eté., in ce 
| connection with the irrigation project. under the. irrigation’ Aistslel Mm 


. co laws That act also. provides: that: no: more: > than 160 : acres’ ‘of such : 
hb, lands may. be entered by: any- one persone ey Ee 


> The stated: objections. to the: ‘allowande: “BE ‘Hudson’: -apiplieatigli= 


: were that it was for 40. acres in excéss: of the: area permitted. under .° | 


ee the law referred to: and: that le had: not yemoved: the: lien: represent- 


“ing: - the: benefit | éharges, interest, and: Nees incident to® eae | 


ments niade by the irrigation | district. 


Section 6 of the act of ‘August LA, 1916, in part provides: es a 





7 mee any “case. “where any: tr act. ‘of. ‘entered: ana dying within ‘such approv ede. 
se irrigation. district. shall, jecome vacant. ‘by. relinquishinent or. cancellation for. i* 


- ae ‘tax. sale: the: amount’ for’ Ww hich: ae ne land: was” sold: at: tax sale, roger 
: oe 7 with: the. interest: and penalties ‘thereon: provided by. lay. oy eo ee ae aes oe 





The. ‘appeal: is confined. to that ‘portion | of the: -action yequiring : 


as payment of the. assessment and the accrued. charges amounting to. | 
$1,591.15, and the contention made by. appellant. is that the act of ~» 


. < August. 11, 1916, SUpTa; 18 unconstitutional... The dine. of reasoning ; - 
1g that’ the act. in question . virtually: undertakes. to confer. upon an om 


e instr umentality of: a State the’ power to. tax Government: property, ae 


~ and that this is: an “unauthorized delegation. of power: plainly. Te=,° 2 


ee pugnant to the F ederal Constitution as ‘construed by Chief Justice —— 
“02 Marehall’s in the case. of McCulloch v: Maryland. (4 ‘Wheaton, . 316)... 
That ‘case. involved: no. “question of delegation of power. by. Con- oe 


ae ; gress. It concerned the question - of the validity. of a State’ law ‘ue 


- thorizing | ‘a tax on ‘the operations of ‘a Federal bank: éstablished by. _ 
a authority” ‘of Congress. * The bank was an’ “instrumentality estab-. 


jished ‘and employed. by the Government’ to. accomplish | the execution .. : 
of national functions, and’ jts taxation by: the. State: had: not been 
sanctioned. by. Congress. ~The: ‘decision held that: ‘the. tax. was Te- 3°) 


ee to, the’ sovereignty of the Nation “and - “unconstitutional. 


. ae -There 1s no jntimation to: be found 3 in the: full: discussion’ of that case 








_ by the court which could 3 in: ‘the: least s suggest, the: thought that. Gon. | 


gress, could not have. authorized such tax.” “Indeed there was much e 


gad’ in the decision. in ‘¥espect. to the. powers | ‘of Congress: which — 


would” warrant: the: inference’ that ‘Congress in the exercise: of ‘its: s 
~ power ‘to. charter the. bank: could have. conferred the ‘power on- such _ 
‘terms as” at desired ‘and could. have authorized. the: imposition. ‘of “a 


- stich 3 a tax if it had elected eo: do. $0, Gert ainly that: case. has’ iS nO 


- 





a direct. bearing.’ on ‘the question, Here 4 pr esented hecaite the situation 
as owholly: differ ent. . se, 





oe “BOT wor 








ae DECISIONS: RELATING 0. ‘THE: PUBLIC: LANDS. 7 5238 


: ae 


» By. section 3 of aitiale. 4 ‘of the: Federal Constitution, ‘Goingvess 


a is authorized to bes dispose: of and make all needful rules and: regula < S : = 
tions: respecting the Teitory or: -other ‘Property belonging. to the* so 
Py United States.’ 2,3 : eee 





This land is: “pteperty: of the: United: States and’ ‘is: prepay us 


oe ihe subject, oft legislation. by: Congress. : “By. various acts: different 
ae methods. have been “provided. for. the’ development and’ disposal . of. 
~ the: desert : ‘lands. ‘of the: public. ‘domain.- Under. the ‘or ‘iginal- desert 


oo Jand. act of. March 3, 1877. (19 Stat., 377), as amended ‘by. the: act. 








: Sade: Congress: provided. a method. by- which. the Government : itself 
undertook. the reclamation. of vast, areas: in: a number: of the: States. 
* ies arid’ lands. existed. a : 3 


~~. of March 3,:1891° (26 Stat., 1095), the. individual entryman‘was're> 
= “quired. to: obtain. his. water supply. either. by development. of ‘erie . gee 
© tion works or the purchase of water. from some. accessible: Project 

ae otherwise: developed. | 


Under: the. so- -called. Cabey’ Bet of. ‘Adiga 187 1894 (28 ‘Stat. 


oo 379, 422), and. acts. amendatory thereof: or. supplemental theréto | 

See extensive. grants of desert: lands were made to the: public land States | 

cs ass an: aid i in the reclamation, settlement, and disposal: of such. areas. te 
ek Under: that. system: the. States as. & condition. of:the- grant were re- “Ge 
ce quired. ‘to: reclaim the. lands or. cause" ‘same. ‘to’ be reclaimed from | 
as their desert. condition. 





By the act. of: June tty 1909 - rer Stat., 388), wad: ‘sepplemautat 


“In all of these several. ‘methods. the. cost. of faclanidtion’s is. an : S ae oe 


— mately borne. by the entryman: ‘or purchaser. - ‘The act here i in ‘ques : : ee : 
2 tow is merely. a different: method employed. to accomplish’ a ‘similar i" 

" ~ object, namely, reclamation of- ‘lands worthless. in their ar id: condi- . 

-. tien so that: they ‘may become suitable for the. growth: of: agricultural 

pre oducts. Te: is merely: a device. by which. the irrigation district eae, 
ee 1S permitted to ‘develop. Government property, taking the- place ma 7 ; 
Mee for. that purpose, of the: individual, the: State or: the. National ‘Gov= A 
“> ernment, - as: contemplated. in other laws. above: referred to. The. 
” asséssment charges made for: the service performed is not a tax. 
for. general - or: ‘governmental’ purposes, if indeed: it may proper! 7. 








rad bee, denominated. ‘a tax.in. any “sense.” It is an- ‘improvement | OFe« ae 
benefit charge. Theoretically at least, it isno burden, for the i im: : a 
i provement of the land. is commensurate with the charge, and. egal 
. value is received by the purchaser for the money. paid. whether. ‘he. 


> buy raw. land. or land. already. developed: or in-process. of develop- a 
oe “ment: At any. rate,. it: ean not.be doubted that: Congress has mee 
authority. to. provide such ‘method. for development: and’ to. fix’ ‘the 
oa “4 conditions upon. which: such ands may he. entered.” Certainly: a 









: eer ei _ bretstons ‘RELATING’ TO. THE PUBLIC LANDS. ee: ae ae 


ey eo mere: applicant hag: no. 2 Baek eatonest as will, ‘perinit! ‘him to. ‘uid 

~~ the will of Congress. . -He-is: invited to make entry upon’ the. ‘terns. ~"*- 
Bie ae specified. . ‘Tt-is his: privilege to decline the invitation, But: he’ 7 
yas not. change the: terms. : ee a ee 





“This law: is. ‘essentially. “gimilat i in spite tt to" ‘the’s at’ Oe. May: 20, oe 


a “1908 (85, Stat., 169), by which the public lands in the’ State of Min- - - 


i - nesota. were: ‘made subject: to the State drainage laws. The purpose -— 
ofthe: latter w was’ designed to relieve the wet lands of Minnesota 


~ of excess moisture. Thies one provides for- irrigation. of arid: lands, 


~ while: the other. ‘provides. for drainage’ of: wet lands. “Both: are. to 
eo oe accomplished through the operation: of: State: laws’ tauch | an: the 
s-gamne manner: See’ also: similar.act. of J anuary 1%: 1920 (40: Stat, 


earn % 392); making local drainage laws ‘applicable't to: certain ‘public lands ee 
in the State: ‘of Arkansas; ee ee 


These laws. have -been- ‘adininiatared by. ‘this. Department? without! © : 


‘a ghestion: as to their constitutionality.. ‘Even. admitting the ‘possi- = ; 
eure ballty: a a court might criticize’ that: ‘Plopion OF the. act ‘Tecog- ee 


on thet: junds which 7 were eed: pri ior AG thé: appr oral “Of: ‘the. spore ‘ - 
Boe es > by. the: Department, yet: ‘such: objection . could: not: reasonably: ‘be’ made. 
 in'a caselike the present where the claimant-is'a mere applicant 
~ who has no: ‘contractual relations with the Government and pia ee 7 


epee ' : fore no question of violation: of contract is involved. os oe 
~ » Moreover, the. attitude. of this ‘Department i is that: the ditty Ot de oe 


| Giipieaon ‘imposed upon it. by. any law should be performed: ‘in’ = 


_.. the absence’ of final court decision. holding: the: ‘statute to. ‘be: ans 
ee constitutional. - Virinda Vinson: (39 L..D:, , 449) eo SP eas 


: : - ingly affirmed. 


‘The. decision: appeslad:t from i is. found. to be correct and is accord: oo 


se JACKSON \ v. | PEWTERS ET AL. 
ie oS oS ae ‘Decided May 81, 192 | ‘ 


Ome, ‘AND. aaa: Lanps— -SoLprERs’ _ApprvioNAL—APPLIGATION. 


|The designation of land as peitig’ within the’ geologic str ucture of: ‘A. ‘prédactiig’ = : 
oil: field. after the. filing. ofan. application: to ‘make ay soldiers’: aaa es j 7 


entry thereof is ‘not a “gr ound: for. ‘the rejection. of. the. application. . 


om AND. Gas Lanps—Prosrecrine , /Punar—Sorprmrs’ ADDITION At SURFACE ee 


_ Ricurs., 


"Where an oil. and gas “prospecting permit has bea issued prior, 6 the initia- . *a 


tion of a claim under. the nonmineral. land laws, . an. entry, may be, allowed - 


: = : only as to, the surface, ‘and. subject. to. the prior right. of the permittee. to ee 
= ee the" use thereof. as. prescribed | in section 29 of the leasing act, and the per- : 
-- Inittee : should be afforded an ppnortanity: to” show. cause: why a sur wince 


“entry sh should not be. allowed, a ere 





= _—_DROISIONS RELATING TO THE PUBLIC LANDS: 
Ome a AND: ae Tanns—Proseronine | Princ Sounrens! Amana Some . 
a RicHts—Evence, ee ee a 
ae An “entry. for land seg gresited: by the } prior. issuance of: an. oll: pads gas. pros: } 
ee pecting “permit. can be. allowed. only ‘for. 80. much: of. the: ‘surface. as is’ not. : 
| Beg neces SAly for the operations of the per mittee, and: the fact. that the geologi¢ . 
- fee str ucture’ within: which’ the. land. ‘is, situated. is. producing is.a. ‘circumstance : 
S “oo 4 Sproperlys: to. be. considered, but. does Dot. change: ‘the: situation as. to the: oe, 











i Tights: of.. the: parties... 7 ae ee eS ae DAE EMER PRES Oe 
I “On ANG GAS. Lanne-Prosemoring 3 ‘Pewurt—Sonbimns! Apprmowar—Rronn OF on ee. 
og -Way—Surrace. RicHTs—TREspass. - re ee ee ee 
a While. an entry. upon. land, seg gregated. by: a previously’ Heed ‘oli ‘and: ‘gas: 
a - oe “prospecting permit, ‘and. the’ ‘construction. OL! a reservoir thereupon without 
Po Us) pretest! by the: ‘per niittee, in’ anticipation’ of the: allowance. of, ae ‘soldiers’. 

oe ~:) “additional. homesteud- application. which depended - wholly. ‘Alpon. depart- 
i Hove. mental, ‘discretion. for its validity, is no* an. entry. under color: of. right, a: 
es but. a trespass, yet where itis shown. that’ the reservoir is. reasonably essen- 
hg tal to. the: working of. the land. under ‘lease. ‘and that: the interestsof the. 
ee ts “Government will. best. be ‘protected: through’ ‘the ‘granting ‘of! a tevocable 
ous Pease ar. 1 easement may ‘be. granted i pursuant’ to the act of fF Tebraary. 45, Bis 
+e Duvantuawnas: ‘Dactsiow Crren AND: “ApPrIED: ee 


» Case of Carlin: Vs: Cassriel (50. L Ds, 888), cited and -apolie 











































SP inaey) First Assistant Seer etary? pe gee ee 
“a MDhis' appeal: Taises- the question. wliéther. ‘the Gotimissioner: of the ‘ 
|. General Land:€ Office erred i in his decision-of October 20,- “1923, “reject= 
est Inge thet soldiers’ additional Homestead: application filed. on. ‘Ostober” 
2 Be 1QOOF by. Robert PJ ackson,. for the S.4 4. NW. 4, ‘Sec. 23, T. 85 N, 
. OTR 2. W., “MoM, M, “Great. Falls, Montana,. land. district and whether, 
3 upon tlhe: facts: ew disclosed, said: -entry: should-be allowed. : 
ALS the time the: ‘Commissioner ‘rendered his decision. the: recor 











ao 
a disclosed’ ‘that: the” area: ‘involved was” within’ ‘the: ‘mown. geologic : 
structure of the Kevin- ‘Sunbur st oil field, as defined « on December 9 Quek tS! 
~~ 1922,°and ‘within a permit’ to prospect for oil and. gas, issued’ one = 
coe September 29, 1922, to John ‘Fe ‘Pewters. and Walter E. ‘Andersch, 
> pursuant: to section 13: of. the: leasing act of. February: OB, 1920. (a 
p Stat, 487). In’ said decision. it’ was: held: that: ‘said: application must 
| be rejected, although: made: “with. ‘a reservation of the oil: and gas to: 
| the United States ‘pursuant: to the act of J uly 17; 1914 (38. Stat., 509); ; 
' and with a. reservation of full rights’to. prospect, ‘in the permittees, 

: . ~ pursitant to. ‘section: 99° of. the: leasing’ act.” AS: authority” for’ this 
action: the: Departnient’s instructions: of October 65 1920" decd cl. Di, 
ATA). ‘wereiclted; fede following quoted therefrom: ee! UTI an 

You will reje éct all: 0) ¢ the ‘Or 
. mineral land ‘laws, lands, ‘which have. ‘Heatto or shall be ‘desig enated by the Depar 
is ment. as: being. 4 toithin: the known | geologic | structures, of ‘producihg: oil or. Ba. 3) 









op bees 






aes a) ackscti annealed an this. decision, and ‘ihe Departinont; prior ‘to 
consideration thereof, noted that. a permittees, who discovered oil 
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: ton March 15, 1998, in the NW. 3 LNW. 4 4, Gob 29 one are now: Ree 
oe veants” ‘for: lease, had not been: pllowed: to protest. the: surface’ entry, - 
cee ald! directed ‘that such, opportunity be afforded them. © Such. notice 
ie. issued; and Pewters and, Andersch pr¢ -otested, alleging that the use 
© of the entire surface. of the land. was essential to’ the. development. 
oe contemplated: when, the lease authorized to them issued by-f the pe a 
ee This: protest was answer’ ad. a front: dhowings 2 dinde. therein ‘he aes 
aoe additional. facts are “disclosed : ‘That Jackson, on. October. By “1922, 6° 
es contracted with the Sunburst, Oil. and Gas Company t to. convey sur- ee 


we, oo sender: ne ‘ptopaved: ntty? “thint: on. Oatober 98, 1999, ‘the ‘Homestake. 
es 2 - “Exploration. Company contracted with: the. permittees. to. drill upon: 
=. the land covered by said permit and to develop said Jand under any: 
aC leas: which issued to. them; that.on November 14, 1922, the Sunburst: 
pe 2Oik and Gas Company. contracted with the Ohio Oi Company to ¢on- 
“2. yey to it an undivided one- -half-interest:in the surface of the land as”. 
a “soon. as J ackson secured patent. and: conveyed | title tothe. first, com: 
“a 3 pany that on’ “April: 12, 1993; the Homestake- Exploration. ‘Company: 
— contracted | with the Sunburst Oil and..Gas: Company. andthe. Ohio. 


27 Oil ‘Company for the. sale to. said. Homestake Exploration. Company 





es of. water from a reservoir. constr ‘ucted by them upon the S.3 NW. 4, 0. 
a Seo. O83. This’ reservoir: was, apparently,- constructed: ‘during. “the oo 
>. months - from December, 1922, to May, 1923, and, with: cost. of repairs 
os sand: the: purchase. price of the soldiers’ additional serip ($1,842.12), 

~<ig alleged to. represent :an. investment. of 86, 594. 51, and: to. have a = 


capacity. of 445,000 barrels. 


ae “In. the. appeal, answer; briefs, and oral ar ee the lait by J ae ee 
Ee Pond is that, as. his application preceded the designation of the. pros . Ee 
ducing. structure and is for-the surface only, he ‘is entitled to- have it: 
~ allowed; and that the permittees are estopped to’object to’ its allow- 
cae ance’ ‘because. of. their failure to. protest against the construction. OL: 
_»- the reservoir. andthe recognition of the reservoir. as the “property~ : 
0 his & ae agents,” the Sunburst, Oil and Gas Company and:the Ohio Gib = 
ee Company, by the Homestake Exploration. Company, which” latter 2 
Sas ~ company 3 is claimed by the: appellant to be assignee ‘of the. permite foe ce 
..“Pewters and Andersch allege that: the entire surface will be. ee i 
ee quired by them i in. ‘the. compliance with the terms. of their lease, citing 
“..: the requirement. of. such leases that at-least- one. well be drilled. OMe 

-... each forty-acre. tract; ‘and that the reservoir was. constructed, pur- 

“ -guant: to the: right. given them by. such. leases, : for their ’ use and benefit, ae 
“py-the two companies in privity with Jackson. AL part ties agre ee ce that 





othe re reservoir r will: be a an aid Ly >the. dr ae of the 2 area. Se vage. Se ee oo 











= DECISIONS RBLATING | 70. THE. PUBLIC ‘LANDS pl BOT 


ae The Depa iment: concludes that. the Coniiiacionued, err red j in fi reject- 
ing: appellant’s application solely. because. ‘the area..was, vat. the time, 
cog, decision, within a producing oil. field.- Such. action.. was contrar ye nee 
2° ‘to:the: principles. stated in departmental, instructions. OL April Be 
ae 1921. (48: Le (cD, , 98) 5 and: applied. Ima different: form: i in the. case. Ole 
Louise E.. J ohnsén: (481. D BH). To that: extent the appellant. is RAI Me 
| 





> corréct. in his. contentions... | - 
: Where, however,-an: oil. and gas ‘pigspecting permit hie Teen sessed Looe e 
| ee tothe. initiation of. a claim: under. the. nonmineral’ dand~ lawe,e Foo: 
' such, entries may only. be: allowed. as to: the surface, and. ‘subject. io. 
spo the: prior. rights. of the permittees, who are. to: be regarded aS poten-_ : ran 
2s tial “lessees,” as. that term'is used ‘in section 29 of the. leasing Behe ees 
Bare . The Commissioner, therefore, ‘should. have: called, upon the pers 0s. 
eat to: show. cause. owhy the: sur “face. entry. should’ not: be® allowed, oo 
yo and: render ed. such. decision - as: the- facts mart anted, subject to the: re 
Fight. of either. party: to. appeal: ther efrom. ee Ss 
: “ae The} land: being - segre egated . by. the: prior: “parmatty he: Departnient ve a os : 
a eat only allow. this entry, inits discretion, if. it: appears that. guch’sures 300° 
-. face. is not: necessary; to. the: Oper ‘ations. of the permittees, and: only — 
--sueh.s surface as is not. necessary. ‘to: them: éan be. acquired: : The Aoch = 
a that. the. structure i is now. producing is, a Cir cumstance properly: to: bev. eee 
ve consider ed; but does: not. ehange: the : situation, as. to. the ments. of the. eae 
Ay "Bo om. 1 the. showings s ntdly the’ ‘Depattn ment, ends flak: the. ‘Homies a 
gale Exploration Company is. ‘not: the assignee: of the: permittees, pcre 
. but:their-agent;.that,.as such agent, it dontraghed: awithin the. apparent. 
a scope. of. its: authority, for. the. purchase: of ‘water’ from: the companies ~ 
who; without protest from it or its principals, had entered.theland 
>” and:-constructed ; the reservoir... Upon. these: facts thé,claim of: the ~ 
"appellees that the reservoir was constructed for their use and benefit” Se 
oe : 1s untenable. , The entry. upon. the: land. and: the. construction. of. their 3. re 
reservoir, in anticipation, of the: allowance. of an. application which = ee 
es ‘depended. wholly upon departmental diser etion: for validity, w Was not. Ae TES 
an-entry under .a ‘color of nent? but a. | trespass. Sar Ve Cassriel oe 
~ (50.1. D.; 888). ° ce a me ee ce ee 
~The. ae is not; ‘ier cores one: : bretanbon the parties, but, pri, oe 
marily, one between the appellant: and:the, United Statesee sek 
= -s"Phere -1s reserved to the United: ‘States. wn sections: TL: ad! 12 pe Pc edae 
on the: permit held: by the ‘appellees, and in ‘sections 3 (a)? and. 3: (b). of: ey 
‘the lease authorized to be issued to them and. heretofore executed. by pee 
PS them, the. tight, oe, the. ‘Government. to. ‘grant. such..easements.. ‘and. aeereere, 
piohts: of. way. as may: -be: necessary: or. appropriate. to. the working . 
~~ of sucly lands or other. lands, and. also. to. allow: surface entries, under” 
>the conditions of section 29 of the e Teasing a act, oe coe 


Peder ee ye 



























Re | DECISIONS RELATING ro THR PUBLIC LANDS, 





ee Be his’ scrip "location was nade’ for ‘ands hich ould: i only be: Sotcscat — 
of, under | the Jaw; ‘subject: to. the. rights. of the. ‘~nineral: claimants. 
cee. Clearly. neither the appellant: nor the. two oil companies “associated” 
oe -owith him have any standing: which ‘entitles them to protest . the - 
oo issuance of a lease’ pursuant. to the terms of the act: of February. OBO 
| 1920, supra, to. the prior claimants.. The: “protest is, dismissed: and" 


— the Jeases have this date: been awarded. — Poon 
| The soldiers’ additional application ate - fnally. rejected, the oni 





= missioner’ s decision is modified to conform ‘to the views. hherein'ex=  ~ 


oO pressed, and the. records are’ returned: to ‘the General Land Office ee 


2 For: a action i in 1 accordance: herewith. 





FRED 8. ‘PORTER: ET AL. 


| Decided May ‘at, » 1924. 


Se Mrvme Crane—Waree Riows—PArenr. fe. “3 oe AeA ae 
a es, The: use of. walter. ‘in’ a shaft for. the. grazing of cattle byt the ‘ioeator eopon ) 
ne ands, within. his mining” location” is. mer ely incidental: to, the primary ee 
"purpose of the. claim and does not affect the locator’s | right to a-patent: 
oS = i the: absence of abandonment: or forfeiture: of. ‘the: claim where a. dis-.. a 
-.. “govery of. mineral and the. ‘expenditures, ecb by.. the 1 mining laws. 78 aS. oe 








cas "prerequisite. to patent. had. been: made. 


oe _ Scktoor. Siitneoe_tapesenitrs-SutncrioWs-MawiiR, Lawb--Pdtenr—Suonerary. or He 


THE “Jnvrertor—Lanp DevartMent—Jt URISDICTION—ARIZ0NA—STATUTES. . 


Congress. in providing: ‘in’ ‘section. 29 of the: ‘act. of June 20, 1910, that: tdaeue 4! 
~ nity school : selections by the State of Arizona ‘should be.made subjectto:- 
. the “approval.o of. the » Secretary of the Interior, whos is 6 charged with the: e duty a 








wee SOY. = as _Drctstos ‘RELATING. TO. THE: PUBLIC. LANDS, 
: os sof. ‘determining the character of: public’ lands, intended. ‘that: uch: ‘approval? 
~ should. constitute. a. finding that: the. lands were ofa char acter’: which: made’ 
| them, ‘subject: to. selection under the’ ‘act. and. ‘be. equivalent’ to. a: patent, 
ees - thus. depriving the Land Department ‘of | further jurisdiction: ‘thereover, = 
, “even though’ ‘the determination as, to: the ‘character of. ‘the land. was erro: 
neous; ‘after ‘such. appr oval’ the. provision’ of section 2449, ‘Revised ‘Statutes, 
«that: the. question ‘of mineral. char acter shall remain open,’ is. s Inapplieable. 


- qacrendenss Decrstons’ CITED, APPLIED, AND: DIsTINGUISHED. | 
po Guest of Sewell A. Knapp (AT: L. D. , 152), cited and puplied “case of Gtand.” 
ae. Canyon Hallway, Company. vw ‘Cameron. (36... ie. Dy a cited, and, dis. 





_ tinguished. . 





2S ees, First Aeerignt ‘Seorbtiaryé i 
> Fred: Ss. Porter and. Earl H. Porter, who; on, Mey 21, “1993, ead” 

= mineral - application: for patent. for the Mamie: lode: mining. claim, | 
survey. No.,3841, for 20.66 acres in E. 3, Sec: 21, T..16.N., R. 1 E. 
2 Gand 8: R. M., , Phoenix; Arizona, lait district. have. appealed fron a 
othe: decision of the. Commissioner. of the General Land Office. dated. oe a 
e JE anuary: Os 1924, which. held, said. mineral. application: for. rejection 
es unless tt. was. shown that the: olaim ; was being used | for, mining and. a 



















a ines said: ‘Blain, that. the certification’ of said: lands’ ‘the: ‘State: ‘of! > 
|. Arizona, under an. indemnity school. selection, w was a-declaration: by” E 
| that office. that the land:was nonmineral and.was not, ther efoto, g sub | 
pee eet: to: ‘inclusion: in-a miner al entry. es ie a oe 
ae The records disclose, that a mining location ¥ was made for the « area. 
Bea Tite, ua that a. ~diseavaty of. mineral. ore. ney valuable: for’ ‘gold 

= and: copper: was. made. - It was further shown that there. had been. 
/ expended. upon the claim. at, the time of mineral survey. in 1916. the 
~. sum of $1,800 in: the erection, of ‘a cabin and. the sinking. of a di: 
> covery: shaft 4 feet. by. 6 feet by. 20 feet,.as. shown. by. the field. notes: 
pends plat of. mineral survey: made i in ‘November,. 1916. ‘Special agent’s. 
| 








i. reports;. rendered - in -August,. 1919,-and: September, 1923, indicate 
ve that: the: ‘shaft. was. down to the depth. of 120. feét: in. 1919, and. in 
Be “1993 > was to. the depth of: 265, feet, with an. undetermined: ‘aimount: O° 
drifting. ‘The: shaft vaas reported to be: timbered, and in. 1928: water 
h'stood’ therein. at. 420. feet. “In 1919 and i in. 1923 this water’ was being | 
aes) pumped. for. the. watering. of. stock. . It. is. ‘stated’ by counsel for. the. 
nas appellants that. they. are lessees of the remainder: of. the. section. from : 
oe ome State. ‘Said. land is apparently. leased: for. grazing ‘purposes. © 

_ These. circumstances were held by the. Commissioner to establish. 






: 1 epee “and ion Warrant: the rejection: of the: application: in. ite on ee 
vi thretyes As authority, for. this: proposition the Commissioner’ quoted : 
ieee ate , me opinion: of. the » Attorney. General to. Sooty of War: EG 2 
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2 of those’ news ‘(mining ‘Javia): is 6 s promote the. avelopmment. ‘of our anes 
2: mining: ‘resources rather’ than the: sale: of. the -mineral- lands,” and» 

added; “and. I tail’ to see how the development. of the mining Tee! 
oe sources: on. this land is to’ be acconiplished. by. the. use of. the: shaft - 
=e for @ water hole. instead of for ‘mining purposes.” He. further: cited 
"the case of Grand Canyon: Ry.-Co. ae (36 i. D, » 68)s and: = 

es quoted the following therefrom (pag e Ty eee le 


ands. belonging to the United ‘States can. ‘not: be awfully located, ‘or. ge the 20 


Loe “tite thereto: by. patent. legally. acquired, under the’ mining Jaws for. purposes ore ne 
oe ae foreign. ‘to those of: mining. ‘or the. development of minerals. | ete ee 


Neither. of the cases. cited has any ‘similarity, as. to. facts to. Spat 


a ~ case now. under : consideration, ' nor can the. ‘quotations: by the: Come 2." 
>> missioner: be: construed. to have: ‘the. meaning’: which’ he: ‘sought 0,0 
a -< impart. ‘to them. - In the “Attorney General's" ‘opinion, the’ ‘question ar 
SS whether, jands which. were: located. under the 1 mining g laws; but : Es 


Cs ° decane. ‘The alae was: “that: Ae finde “were, § so. “fe as "poe. tes 
es “sessory T rl ights were: colicerned, the exclusive: property. of the: locators eae ; 
sy oo and” the language quoted: by. the’ ‘Commissioner. prefaced: a conclu- ; 
Saroyt ston that,. as the primary~ ‘purpose of ‘the: mining laws was to-en- -> 
oo) courage: the development: ‘of minerals, the mining laws: permitted the -: 
Le locators: to hold the Jand, in ‘accordance with the laws and customs 
Or miners, “without: requiring. the miner to: buy. or pay. for- the: 
So Jandss Te is well settled that‘a mining lovator® who has made a dis-. . 
con ls eovery “of: tminerals and has made the expenditures’ ‘prescribed by ot 
the: mining laws as pr -erequisite | to patent: may, in the absence: Of = 
narena abandonment or rélocation by another, ‘ “demand and receive: a spate 
ent at_a’small sum per acre.” ~Cole-v. Ralph eee U 8, 288) 5 ‘The oe 
ee Marburg’ Lode Mining ‘Claim: (80 L..D., » 202). ae ee 





“Nor is ‘the. quotation - from: the. decor an: the. case se ‘ohie: ‘Giind 


Ce ~ Canyon: Ry. Co.v- ‘Cameron, supra, applicable here. As held therein, 

oe its! undoubtedly. ‘within the power of the ‘Department to inquire =~ 
poe tito! the mineral: character. of lands. and. to proceed: against mining © - 
. locations: where’ lands» are not: mineral and: are not. being: held for.» 
apd a “omining: purposes (Lane: V,. Cameron, 45 “App. De Cs 404; Camerow _ ae 
o ee al. 0. United. States,” 952. U.S, 450.) 3 ; and it may: “alse” consider > 
“Sev the. use. to-which lands are being: pat; when” a ‘mineral, application is. ee 
tien. filed: “Stanislaus: ‘Electric. ‘Power ‘Co: (AL Le Dy 655). “But; sas 
oe above: ‘shown, it. ean: not: impair r ‘ights® ‘acquired in-lands. chown by” hed 
ae - dise overy ; to. ‘be: mineral’ and: to. have: been’ claimed’ and soe in 
~~ complete compliance with the mining Jaws ge hh Pee a 








“in? the cases” ‘cited, above, no- valid’ dishoveriea’ hind in. staot ee 





co made: : In this: case, there. is’ ‘nothing of record which ‘inipeaches the: 
oe claims of Hincovery or. expenditures sufficient to o entitle the apiellunte- 





ie ae as DECISIONS.» RELATING TO THE ‘PUBLIC: LANDS, “BBP oe 
Lig ‘apply. oe a -patent?: “The ee once valid could: only, be Geen ay Se 
_ nated: by. abandonment or forfeiture. Thé former is a matter of ~~. 
~ intent. (Black v. ‘Elkhorn: Mining Co., 163° DS: AAS); which 3 is Hose, 
_. “be arrived at from. consideration of: the acts. of the parties. Lakin'v. —— oo 
fs ~ Sierra, Buttes: -Gold. Mining: Co. (25: Fed., 337): ‘Forfeiture. results... 
ee on om: failure. to perform. annual. aissesamient: work under. the mining: ~~ a 
iS ~ statutes, and a. location. of the land: by another. Goldberg. v. Bp een oe 
. (146 Cal, 708; 81 Pac., 23). = aes 
bE gto, ‘thé: facts 4 in this case, the oe ‘disttiea: that from: 1919 toe! 2 
: “1998, the shaft was: deepened and: timbered. Expenditure es in: this 








ae : - fh ee 


work were claimed as annual: assessment labor,. for. the: years” AOIQF 
ee 1920, and: 1922, or until patent: was: applied for. The relation ‘OB 
> this: ‘work: to" the improving: ofthe mine isso direct. that’ no: ques: oa 
—. tion would reasonably. have:arisen: had the water ‘been. pumped from © 
~ the shaft: and wasted. ‘The. fact that these’: appellants have seen'fit'to. 
utilize it, and at. i the s same. > time. to continue: work. on: - the: shaft of ME 
ie  Gesprovini it it as’ a. “gource. a ‘water, convinces the. ‘Departinant thie 
=the utilization of the water is merely an exercise of commendable _ 2 
- business judgment, as to-an incidental’ matter, and not’an act of bad: 
- . faith which should imperil the claim of these. ‘appellants.’ “Tf such” - 
~~ utilization. enhances. the: value of the land above ‘what it. may 'con- a: 
-- ceivably be. -worth: for mineral: ‘deposits, ‘such: enhanced: value fiscthe: oe “Se 
direct, result. of the work of these: appellants, and is: incidental’ to thee 
“primary. purpose ‘of their claim, as: made and ‘still asserted. “Tiebe 8 4e 
~ dental: advantages: other than: mineral values: do: not. render. mining = 
~- elaims. invalid. United. ‘States’ Ws, Tron Silver Mitting: Damper oe 
(128 U. S., 678). Se eee oo 
oo Dhie Depattiient finds: that. there: has been 3 no "abandonment ey 
forfeiture of this'claim:. | ERTS ' ae 

poe There remains: for. onsidenation thie sonflict of thin mining: eclnim 
oo adh the school indemnity selection: of the. State. This’ selection WAS Sik) 
filed April: 10, 1917; for. all- of said: See. 21. On: May at 1920, ‘adverse’ : 
proceedings | ‘were initiated by. the Land Department, on a charge: of 
= mineral. character based upon ‘reports: of Special agents: of the. Land E 
' Department. that. a discovery of mineral had. been- made. ‘in. this» 
mining” location.” The. Beate. defaulted, and: ‘its selection ‘was’ can-- 
~~ eeled as to the: Ee 4 NE. , SW. 1-NE. 3 a5. Sec: Or: The adverse. 
oes “pr oceeding was. ‘only as io the! fonty-acre. tracts: described, eppare es | 
ently because: it wae: “not: observed. that: said claim embraced: a: ranma 
tract i in’ the. N Ww. 1 NES ay -See.. Ot, and: included -extr emely 114 | een 
areas 3 in. ‘the NE. } 1 SW. 4 4. and: NW. 4 SE. 4) said. section. - “On.] May a 

“ =, 1928, 10. aa S after the mineral | application + Was filed, ‘the: Secre- 7 
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eee B8Q _ bEcIsIONs RELATING TO THE PUBLIC LANDS, : 


a8 ae “tary. approved: the selection as: to the W. 4 SE. oe 


ae Bee, Oi; in. approved. list No. 7 


en finding. that’ the lands were “nonminer: ail Tecatees so. found: « by 
this office,” the Commnissioner ¢ evidently. had: in. mind the ‘proposition’ - 


ae phe: the passing of title to public: lands: by approval, ‘certification, 


or patent, raises a presumption: that- due. ‘nquiry : has: been made ‘by. 


eee ‘the Land Department as to the character of the land, and such final | 
2 action 1 is, in effect, .a declaration. byt that-the land i is of the char-— os . 
- “acter: contemplated. by: the laws under which title was passed. Bue ena. 


OSS Barked, Southern Padiie R ailway Co. (O34 Us: S:, 669) « Such. is” 


Boe -- “ment. have: been. regular . and: free. ‘from: fraud. or anistake: . Here, 


woe owever, the: list: as: “approved included: lands within. a. valid. mining: : 
-. location, which: lands were: Imown. at’ the ee of selection, approval, 


: and certification, to ‘be. miner al lands. - . ce 
. Even.in. cases ‘of. fr aud or mistake. by the: Land Department, “the: 





Vista Petroleum Co. %. Tulare Oil & Mining Co. et al. (67. Fed. 226) 5. - a 


"undoubtedly. the: rule: where the: proceedings: ine the: Land Depart a 


ate: aoneral. rule. has. been. .to- regard. the issuance: “of patent asa: ‘cons 
. "--veyance » which: removed. further. control: of the land. from the: juris: ee 


ese ©. diction: of. the Land Depar tment, until: such. jur ‘isdiction » was: me=* 
oo oe ‘stored b dy. the cancellation of the: conveyance by: the ‘courts. . Noble:: Ui. 
a Union, ‘River. Railroad. Company: (147.U_S.,: 165) Germania. fon 
. Company: v. United. States. (165. USs 879). And the: Department 
_ has held that: certification, was the ‘equivalent. of patent.” Rouse: wv. 


nO ~~ State: ‘of Montana: (30: iL. D,, , 548) 5 Cole eb as Oe State. of Washing - : 


= ton: (87 L. Du, 887). 


F ollowing’ the. dcbision of the ‘Supreme Gotirt in 1th case. aoe Weeks. | 


; ae Bridgman. (159 U.S. 541), the Department held,.on numerous, 
oe occasions, that ‘the. certification. of lands: which: were Jmown to ‘be 





: : | mineral in. char acter. or otherwise not. of: the. character: author ized 
cok ©. tobe: certified, or were: embraced: in. valid. entries at: the time of se-_ 
a lection, was. null and void and constituted no. ‘bar to the patenting: 


og these. Jands: under. appropriate. and. laws. . Edwin. F. Frost. eb al... 


oe Lode Claim. QTL. D, 826) 5 Ewing 0. ‘Melina: et ah. (8: TL. Dy 


Z ue - “These. Hacion However, have: ‘heat: based: “Arpoin: ‘thie provisions. oe 
ese ® of the. act. of August 3, 1854. (10. Stat., a) or section, 2449, ‘Revised: . 


“, Statutes, which, expr essly provides: 


, aor 


ore | 24. L. D. 998) ; State. of. South. Dakota (26. Led, BAT) 5. ‘Manser_ os 


: “Where lands. have been or may. hereafter: per granted oe any. daw. of. P Colibréss’ 
8 to. any” one of the. several. States. and ‘Territories, and. where ‘such: Jaw does: ‘not, : 


oo convey. the. fee-simple. title of: the. ands, or. require patents: to. be ‘issued: there- 
sy for, the list. of. such lands: which. have. been. or may. hereafter ‘be certified. by. 


ae the Commissioner: of the General Land Office, under the seal of his office, veithier | 


“ = as 0 originals | or copies: of the originals or records: shall: be. reg garded as. con oe se 





re a 








9 veying “the. “fee simple “et all ‘the: ‘ands ‘einbriaced ‘im: ‘neh lists. that | are of ee 

ee the character contemplated by such: Act: of Congress, and intended. to. be ‘granted | ee 
oe there eby 5. but. where. lands. embraced: in.-such, lists are not: of» the. char racter fa 
. ~ embraced by. ‘such: ‘Acts. of, Congress, “and. are’ not: intended” to ‘be. granted eae 
oe ~ ther eby; ‘the’ lists, ‘SO: ‘far’ as’ ‘these. lands are ‘concerned, ‘shall: be. perfectly null : = oe 
oF ae void, and. no right, title,’ claim, or inter est, shall be conveyed” thereby. . 
| 
| 








es In the case of Sewell AL ‘Knapp’ (at Te D, 152, and, on ‘pebitiois 
gp L. D., 156), the Department, following’ oho views stated by the 
> Attor nee -General'on November 19, 1915 (0 Ops. Atty. Gen., 485), os 
. wherein he. distinguished g etants to. States in. which. Solestione. were. 
-_. to-be “subject. to ‘approval, by the. Secretary” » from the provisions 
of the act of August 3, 1854, or section 2449, Revised Statutes, SUPTA, 
| “held. that j in the former: case approval. by. the Secretary was the same’. 
Lo asa, patent, and. euyjec: to. correction: or r cancellation’ only: oS action Haag 
in the ‘courts... eae ee arto! 
“Section. 29° of t th er anting act of Tu une 2 20, ‘1910 (38 Stat, Bio 












ee “That all: ‘lands: ‘Sranted, in: squanitily.- ‘or as. igen by ‘this: ee ‘gHall: ee Seas 
Be “Igélectea under: the. direction and ‘subject to the. approval: of the-Secretary.of = - 
« the Interior, from. the: surveyed, unreserved, -unappropriated,” and 9 nonminer a. pas 
public lands, of. the. United States _ ie [Italics supplied.) pone 





< As: the. Secretary. is: ‘ciangedl with. the. duty: of ‘debonieddy: thee ce 
os “Ghanaetor’ of: public lands and: the qualifications of claimants of such? os 
. __lands, i it. seems: clear: that j in providing that selections under the act. Of fee iS 
June 20, 1910, supra, should be subject to his approval, the Congress 
ops contemplated that such approval would only be given after a. deter- 9. 
mination’ of the ‘essentials precedent to a valid location under. ‘Bald 

Pat. rather than that the determination’ of them. should. remain open >: 
Cast ‘provided by’ section 2449, Revised: Statutes, ‘supra, which’ Wee 
. limited to cases where certification was ‘by the Commissioner of the 
oe oS General Land Office, who lacked the. broader. jurisdiction: and ‘duties. opine — 
Ib seers clear, therefore, that the. Department | cannot issue. patent aoe 
pee “ta: these claimants for the whole of their claim: until and. unless ‘the: 8." 









~~ State’ 8s title is divested'as to the areas erroneously certified to it;-for: 
ao patent: (or other’ conveyance: by the Government) ‘conveys: ‘title to. 
~~~ all the lands ‘within the established’ boundaries shown by-the official ae 
oe plate: of the Government, ee | “Hardin. v J ordan (140 U. ‘S. oo 
i, STL). ee ee : & a 
ae “Although these! appellants, have. expivased a willitfeluees in. ‘thet fe ae 
a. “appeal to accept patent for all the. areas not. ‘Gortified to the State, — ee 
ia. the D ‘Department’ is' of. the opinion that. the State. should be. requested: ne 
we FOF reconvey the. areas: improperly - acquired . and. to: accept a. mew a wes 
eee list in terms of an. adjusted’ survey.. Such: reconveyance” 
>, Cae ‘be accepted by the. Commissioner. . San. Francisco Mining, Co 
Pods L. D. pA) 3: ‘Walter ie (28. L. D, HE) ee ae 





we: 











ee B84 os "DECISIONS: ‘RELATING TO, Tae PUBLIC LANDS. : ee | ot ee 








= Kn. amended adjusted plat of survey > will de nevessary. | in nh any 
event. you ee - : ose 
eo The Comintiaelones’ s dedinton is- s svermad as i a ‘yalidity of ‘the oe 
= ‘glaim, and the case remanded for action in accordance with the: views —~ 


. herein expressed... Tf the State. declines. to surrender the excess areas.) 
“at acquired, action will. be taken. looking’ to: the. issuance: ofa pat ent to. 
these appellants as to tlie, remaining land: in view, of the. small areas .-- 


2 ee involved. and of their willingness to, accept. a for the reduced ae 
OE shea 2 ay . aa. 


"CHARLES WEST (ON | PETITION). 
| Decided May 81, 192 


. _ : Ow. AND: cs Laps Puosre ormne | PEuRMIT—APPLICATION-—OKTAHOMA: 


~The allowance of an’ application : ‘for any interest. in- public. lands ‘is, asa able: fae 


~ controlled by the status of the land at the. time of the allowance, ‘yather | 


oe at the date’ of the application, and where, at the. time action: upon an. ee 
ay application: for <a. ‘permit® to prospect. ‘for. oil: ‘and: gas in: the bed. ‘of ‘Red. a 
River; Oklahoma, ‘was taken, the lands. were sub Mas, rejection of the he ee 


| ~~ application was) “proper. are 


oe 0 AND Gas. ‘LanpéPRospacriné Punrr—Apericarios-—-OKLAHOMA. sed 

a -— No such’ right. is acquired’ by. the filing. of: an. oil. and gas prospecting es ; : 
| --application under the act. of. February. ! 25 , 1920, as: will: prevent. its allows. | 
ance from being. contr élled: by circumstances. arising « after its resentation ne 


“or its rejection under later statutes.” 


a “Furser,, First ‘Assistant Seoréeaey Se ee aaa 
ee gee Wl question now up for consideration 4 in: ithigc case is as. ate, Shether ae 
Ge © the, facts: and circumstances involved justified the rejection of 
ae ~ «Charles West’s application: foran.oil.and gas prospecting permit, 
~cand.a full understanding calls for a somewhat detailed recital of pe ay 

ee __ pertinent. facts. es ee 
Rae eats. decision cof ‘March’ 16, 1896, in he case nok United. Cae ae 
a Texas (162. U. S., 1), it was “held: by. the’ Supreme Court. that: thie’ < 
south bank, and not. the middle, of the channel of Red River formed wn 


the south’ boundary. of Oklahoma, and notwithstanding. that declara- 


= tion, - title or interests were later asserted to. the Jands between the | 

~ south bank and the middle line of the river, adverse to the Govern- 
_. ment, on the. assumption. that those lands belong ‘to the State Of < 
a. Texas and its grantees and. not to the United States. ete , i 
This: contention. resulted. Ina suit ‘py the ‘State of Oklahoma, = 
ee against - the State of Texas. in the Supreme. Court .of the. United 
_ States, to establish the true boundary, and while that ‘suit was pend- 
a ing, Charles West, on March’.6, 1920, caused notices tobe: posted 
Eon certain: lands: of that. character, preliminary to the presenting or 
os application for the’ permit mentioned, under. section is of the’ oil 
2 a and d gas pisecne act of Palate i 25, 1920. Ocal § Stat,, 487 Ms ee 


- 









me ° DECISIONS RELATING TO. CHB Y PUBLIC LANDS. 885. 
On ‘March’ 29, or ten. days after: West: had’ filed hig applisition for” ee 

7 le: permit,: on. “March: 19,°1920, .a: petition for intervention in that. i 
e — ~ suit was filed by. the. United States | in its own. interestas the owner = 
- of the lands in question-and as trustee for-Indian allottees: “That... 
petition was” granted April 1, 1920, cand: shortly. thereafter” an: in- ee 

_ Snetion: issued restraining Texas from’ attempting to dispose: of any. 

of the land, and. a receiver was: appointed to take charg rge of the da 

_ covered by. ‘West's: application. and the other. lands i in: dispute. ~ ee 
7 On: ‘May. 29, 1920, the register. and receiver forwarded. West's: ap. ey 8 
: "plication to. the General. Land Office- with their statement that “it. 
“appears to’ conform to the regulations and: that’ there were no on eS 
~-flicting clainis. on March: 19, 1920, ae ‘the date « on which, West's: ape ee 
: - plication | was. filed; ee oe aie 
2 On June 18, 1920, seer etary. Pe ciilléd: the’ attention: of an rep i 
far: and receiver at. Guthrie to the pending suit and instructed them’..- ~~ 
to reject promptly all applications under the leasing act, because Soe. 


oe Only. upon the tekmination. of the: pending ‘litigation in, | favor. of the ¢ Govern 
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; mer its ot i any. application. presentéd, and at such time: the. ground) may be ‘deemed... — 
“pr oven: territor y: and. ‘subject to lease. exclusively: under competitive bidding. . To ee 
ce receive and. suspend ‘such: applications, at. this: time would only en eumber the ae 
ce _ files and records and lead to confusion. eee ee ee a ee 





~ Pursuant to- Seer etary’ Payne’s S. direction, ‘West's: ‘application: ee 

ae ‘vaejeoteds and he attempted to support his: appeal from that-action. by oo 

stating the facts: relating to his: posting of notice and ‘presentation. re 

2 of application prior to. the Government’s intervention, and he also... ~-: 

. alleged: that prior’ to the appointment of the. receiver he. had con? ose 

_ tracted. for the drilling and. development of: the land: for oil,. “erected 2. oy 

“a der rick: and other equipment at a cost of about $5, 000, and otherwise a 

] e complied with the. ‘pertinent. and controlling regulations. re 

When. West’s: appeal came up for. ‘consideration, Secretary, Paynes: ee 
byl his 5 letter of ‘September's 8, 1920, called: the: attention of ithe. Gere os 











“cases, and then stated, among y other thing: gs,.a as s follows: oe : a ee we 


Upon: ‘careful: ‘consider ation ‘of. ‘the: ‘entire. ‘matter, rE have ‘reached. the soi e 
~ elusion. that. the’ interests of the United’ States, as well as those of the appellant ey 
~ here, warrant. and. require. a modification | of the instructions: of: Jt une » 18; 1920, Ne oe 

. and: you are: accor ding gly. authorized’ and directed. to: suspend. each and all of. the. corse oe 
Be ce » applications” herein -descritied | spending, the ‘outcome of: litigation fnvelving: — ~ z 
~onmership. and: status of the lands upon which the claims: are. Taid, © De os ee 
F ~ April 11; 1921, ‘the ‘Supr eme. ‘Court held. that: its. deiisici.- of Moreh 8 8 
“16; 1916; was. ‘controlling’ in: fixing. the south bank. of the Red. River oe : 
“as ‘the boundary line: between: Texas. and Oklahoma, (256: U. Se 10)’; 2 ae 
and on June 1,1921- (256: U.S. 602, 605), that: court: gave: ‘cbvisidate~* 8 
tion to the claims. of a number of. persons who. asserted rights under: 
- the placer m mining g locations, a and d permitted t them t to intervene: ie the ; 











Ao OBB F< | DECISIONS: RELATING TO. THE PUBLIC “LANDS, | “vor: ene 


2 case: sof: Ollahenta vo Texas; supr irs ; and later by: its , decision of ring. : 


ine Ay 1922” (258: Uv. 'S., 574, 602), the court’ held. adversely.to those. 


— élaims: on the -gr oad. that: the’ miner al Jaws of the. United States. . 7 
i oe a had never pean extended: to, and were ‘not. in: for Ce-as. to, the lands”. » 
> = .gouth of the mid- channel of the:river. After fully. reciting and con-. 

sidering the 1 pertinent J facts: showing. the status of those lands, the . 


court said: 


“We eonelide that. this part of! the river peas never ‘was abject | or location or a 


- : S “gequisttion: under the mining laws—nor, indeed}. to. acquisition: under. any of 
fe the: land. laws-—and. therefore that these. locations: were ue no" effect and’ con: 3 “ es 


2 _ ‘ ferred no rights, on the locators or. their. assigns. 


cs ee With: this. situation: existing, Congress” on. “March. 4, 1993, 5, pase - . 
ee act (42. Stat., 1448). for thé relief of. parties. ‘claiming under. — 


So the. placer’ mining laws, in which the Secretary of the Interior was. 
oe ~ authorized.‘ “to adjust and” determine. the equitable claims” of such © ee 
~ persons in all cases: where the lands “ ‘were claimed. and. possessed” 
- by them. or: their: predecessors in interest prior to ebruary 25,1920. 


That. act authorized the issuarice: of permits and leases to such. tree | sore 
~ants who brought themselves within: its provisions, and declar ed that. 3.8 


- . _ nothing: therein “ shall be. construed to interfere with the possession ae 
fens of the Supr eme. Court of the: United States, through its receiver or 


oa receivers, of any. part” ” of said -lands..-It was further declared: in - 


| — that’ act “ that after the adjudication and disposition of all applica- . 
. tions (for relief) under. this act,. any. lands and deposits. remaining 3 
-... unappropriated and undisposed of, after date fixed by. order of. the | 


Secretary of the Interior, be. disposed of. in sceqrdante, with | the: . 
aes Provisions. of said act of February 25,1990.” Ge ee 2a 
In. the. departmental. instructions: ‘issued. ander. that. get 46: ‘the’ foe 


ae “y egister and receiver. (49. Li DD, 467, 470),. attention. was called: to the Looe 
oe provisions | of the act: just quoted, and: it was then: stated: that “due | 
~~ notice in accordance. therewith. will be given: at the pr oper: time, but. ae 
rows Andi: such: notice is: given no application: can be received under. said et 


: = aek. of February. 25; 1920, nor will. any rights be aequired ‘by. any es 
a occupation prior to the announced. dates. nce 
— Inasmuch : as West’s application was. ‘Med afer February. 05, ‘1990, oe 


ne was not asserted under the provisions of. the placer. mining laws; - 
en the land he applied for comes-within the class of lands last mentioned, 
ao ~~ andi is not, anid will not be, subject to applications ‘such. as his, until e 
dl claims for’ relief have. been finally adjudicated. and. disposed. ‘of 
- and the notice mentioned in the instructions has been” given. In, view - a 


_of this fact: the General Land Office’ finally rejected West’ S ie : 
ae tion for a. permit: and closed his-case on March 6, 1923. | ee 
‘That decision receivéd departmental approval ca it was. ee oS 


oe mullgateds and ‘West, not having been given the'right-of appeal, ee | 


a a : what. ute termed : a » motion for the exer cise: > of. ‘super oy power, = : 









ECTSTONS RELATING | TO: THE PUBLIC LANDS. 





oy : which: he “sat up: ie faces relating to ithe posting ‘of hig one ad the i 


filing « of his. application; and he also stated 4 in that motion that - prior: 
os to the: appointment: of the: receiver-he had, at.a cost. of about: $8, 000, 





receiver”; Ae that. Hocause’ of that. inter ference his impr ovements were” 
- destr oe by the. weather, “the. wind, and. the river, and that. sith 
— quently: ‘he expended : ca very g creat deal of time and. money in attempt- 


taining his: claim. : . 
4 By ate. decision. Bs ae at t 29, 1993, ‘tie Departs tment ‘denied: West's 
os petition on: the. ground: that: the: ‘question: as:.to- the Government’s: 
"title to the bed of the river-was sud judice. at the time West’s. applica . 
-tion was filed; and. for the further. reason that Congress had. by the.» 


the disposition of. the mineral deposits in said lands; which did not _ 
. include. the ‘present allowance. of applications. such: as West’s. > Phat 
_ decision was based on and. suppor ted by the decision in the cases of » 
~~» Robert: D. Hawley: (49-L. D., 578), and Red River Synidicate (49 
aoe Pe D.; , 689), 3 in which similar action was taken by this Deparement 


et ki ndred: cases: 


notion § in which. he urges that. his: application: should: be: allowed. at’ 
me this: time on: the’ ground that the lands’ he: applied for’ were. ‘aabjéet 
Pee ton appr ‘opriation. under. the oil leasing: act-at the. time. his. application — 


° tiem’ for. he reason that the Government’ had not. petitioned for or 
— been gr ‘anted: inter -veution,. and. that his rights: were ‘not affected t by, 
: =.) act of March. 4, 1923, supra. eee i 





quently. the present motion can not: be granted. - Cee ea ae 
If the. statement. of the. Supreme Court. that ‘this land’ was. “not 
7 subject “ to: acquisition under any. ‘of. the. land laws” of. the United 
States is. to be treated. as controlling, and | not. considered as'mere- 
i dictum, ‘that: statement alone, when considered in ‘connection’ with» 
the act: of. March. 4, 1923, furnishes” a complete reason’ why. ‘West? S. 
application. can ‘not. be g anted. While | -that: statement” may havee 
~ been in a sense dictum, ‘since. ‘it! was not entirely. essential ‘to the: 


; erected » a derrick, installed | a drilling: outfit, and was.“ doing ‘all ree a 
.. things up to the ver y ‘point. of spudding'i nue for dr illing when he was: ah 
interfered, with and. prevented. from. further- development by. the-. ey 


- ding in all proper ways to get “possession: of the lands and i in. main-. os ae on 


: ~ act of March 4, 1928, supra, made special and. specific provision: for i a. , 





The case is now. again up For. ‘cori dotation: on. “West's farther”: 
a was filed; that the: land was not sub: judice at the date of his applica- a ree 


After ‘giving these contentions cand all features of this. ease. fll e S 


<s biol: that: the: ‘application: was -peopeniy: rejected, ‘and that ‘conse- 7 co pee 


courts. ‘holding ‘that: ee. Jands were not. subject. to the toe oe 
: ~ mining laws,. alle was: in harmony with’ the: fact that’ under the Longe See 


established. rule lands. belonging to the Government: do not. ‘become © 





aS gubieet, to the Jaws permitting: entries, eta, until | there has: beens a ; oe oe 








co i ae 
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ee partion: congyessional or Executive déelatation to: that: effect: ands” 
oe » there: was no such declaration as to these. lands, which are. Tocated 
nee ie: Oklahoma,’ where that. rule lias been: univer sally. applied. aes : 
oe ei ccaBe that:as.it may, the. rejection of the: application was. fully. saps ; 

oe ‘ported by the-mere fact that at the time it was presented, and ever - 


2 2" Bins. then, there was ‘pending in the Supreme Court. a suit which .- 


on would In: effect possibly result ma decree. fixing the. ownership OL: 


| Joe this land. in: the State. of. Texas. or its: grantees and: declaring that 


a eae was: ‘not: the property. of. the Federal. Gover nment:: “And the. fact 
ee that: the United: States. did not: intervene in that. suit. until. after : 


ore “West's. application was: presented _ is: immaterial in: ‘so. far as: ‘the ~ 
| 7 -present: consideration: is: concerned, ‘because: ab. can. not be: expected 
~< that the Government would or ‘should: undertake-.to: dispose of any 


a 7 land claimed by it while its. title 1s: seriously. questioned i in any. trie. = 
oe ae bunal having the power: to: render a decree which could. establish the- ms 
ee fact that the Government was without ownership. ees 


--But: even: af it be conceded - that these. lands were are and dial not, 
“become sub: qudice, until the Government: was per mitted to intervene 


<3 anus the case mentioned, as: West. urgently ‘contends, that fact: would: — 
not justify. the allowance of: his application: because the allowance. et 


of an. application. for any. interest in public. lands‘is, as a rule, con- 


‘trolled by. the status of. the land. at the time of the. allowance, rather ~~ 


-than. at. the: date of the. application, and these: lands were not. only. : 


gud judice- at the time. West’s application was rejected, but. they ‘still, 


| . have, that: status at ‘this: time, inasmuch: ‘as. the. court. has: not. taken 


os final. action. an: relation: to them, and. Congress. has, j In. effect, directed: 
ce that applications st such as. West's : shall not be allowed ¢ as s long as that ee 

: ~~ status continues. - re er ae eee eee ee ae 
Furthermore, the statute « on. 5 aahieh this 3 applivation was. ‘based’ ad a 
“x not; ‘mandatorily ‘require. the. allowance’ .of every application | for © 


; oo prospecting “per mit. presented : under. it.:: It ‘merely “authorized” ] : 
-.. the Seeretary of: the. Interior | to. allow. ae applications: and left: it nee 


on ~. discretionary” with him as to. whether he would: allow or reject. i 


"a's them, ; accordingly. as. surrounding but not: insurmountable. cireum~. — 


aa i A stances should indicate. See Martin Wolfe (49 L. D., , 625). os 
ae This being true, it follows that West. did not gain. sucha: “ight 
Ps i the. presentation of his application as would’ prevent ‘its allow- 


at ance. or ‘rejection | from | being: controlled. by. circumstances | arising ~~ 
~~ after its. presentation, or: keep: it from being rejected. ander. later. 


oo statutes. such: as the act of March 4, 1928, if, in the’ judgment: ofthe 


: - Secretary, ‘such. -nejection: was called - for by. the. jconteolne dirs 


a __ cumstances. oS 


At is well settled tines an 1 application t to. cehtek ¢ or. elicewcs “ghtiuine. 


ee on interest. in ‘public lands, and.even. preference rights: conferred Dy) 


Seer statutes, may be. defeated DY, the repeal or: amendment of the. Jaw 2 


F ws 


ee 
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a “under. which’ they were presented, « or : by other dubbcedieit ‘cotigrest ag 
“sional action, or even. by a withdrawal of: the lands: by Executive: 
» action. | See. Stebbins 4 a. Croke | (14 E. D., , 498) ; Charles G. Carlisle: 2% 
(BB Ly D; , 649) 5 State of Tdaho: v. ‘Northern’ Pacific’ Railway, Com 2 
oo pany. (39. TL. D., 848) 5° ‘Louisa : Walters | (40. T: D., 196) 5: ‘Henry eee: 





* Sanders (ats L. D. ee 3 and Walker River. In igation | District, (BO a 


LD, 197). 


Leet “For: these: reasons: She decor, ‘Heietofors: dees in’ Pihte: He iin 
must. ‘be adhered to. and: the _ present 2 motion As ; therefore: hereby 3 





KENNETH a. ‘MURRAY AND NORTHERN | PACIFIC RAILWAY 
- _ COMPANY. id 


"Decided May 1 » 1924. 


ee Rarnoap'I LaND—Rutan QuisH MENT —SerriemEnt--Sra ATUTES, 


© coum AND DepagrMENTAL. Dncrsrons: Creep, ‘AND. “ApLIED. 





Neither the provisions. ofthe act of Tuly- ‘1, 1898, nor. those of the: act ot _ | 





a February” 27, 1917;. amendatory. thereof, ‘respecting relinguishments. by: the | 
~ Northern, Pacific Railway Company. in. favor of: settlements ‘upon® ‘unsur- oe 
veyed: lands’ within the limits of: its” grant,” ‘mandatorily require ‘thati: ) 

company. to: relinquish or: reconvey. any tract of land: within: its: -grant in. e oe 


_. favor of. asettler. Deets 
RATLROAD © Geanr—Pusnie. ‘Lanne. 





_ The: Northern Pacific ‘Railway Company ‘ is the ‘Tegal successor. Of ‘thie. ne North: ae - Bost 
ern. Pacific. Railroad: Company: with: Tespect: to: ‘the benefits. of ‘the erent 


of public | lands. made. to ‘the: Jatter’ company.” 





Casts. “of ‘United. States. De “Nor ther D- Pacific Railway. Company: (256. ‘a, eee : sip 
Bl), and Gilfeather Be Northern Pacific eBalNey Hea ak eB L. Ds; 488), 


| ~-eited- ‘and applied. ° ee aes 
Gomes Assistant Seérstary: 


en 1s. an 1 appeal De Kenneth C Murvay nh “from the decision of of the - : 


7 2 Seattle: “Washington, “land. “attic. in denying: ie . epblieation bs ae 


7 (Seattle 04258), filed ‘April: 27, 1917, to make. homestead. entry, un oe 
a der: section 9989, Revised: Statutes, of. lots 3, 4, 5, 6; ‘Sec. OT. a by os re ee 
_ aOR 9 EY WwW. M,. ‘upon’ -the er ound: ‘that: ihe: tract: applied for. we 


- “within the place limits of the grant to the Northern Pacific Railroad: os ae 





Company, the predecessor of the Northern: Pacific Railway Company. PAUSES 
_- The-essential facts: of. the case, as they appear. in the record, are 


ate the plat. of sur vey. of this land. “was. approved: on ‘March. BO. ee 


ie 1916, and ‘was. filed in the local, office. on: “April: OT, 1917+ that. on 


oe that day, at 9a. m., the yailway company filed place limits list’ No, oa 
.°. 857. for: ‘the. and above mentioned. and other. land, and. ‘the. local Grete 





wae officers allowed: said, Tist and forwarded. the same, to the: General 





























nay 


: obliged ‘to decline to.make such relinquishment. - “The company *s examination : ie 
shows that. the improvements of the individuals, are: very slight, and: that. the 7 
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ands Offices ‘that: Jater3 Ate ‘the day. ‘Murray. filed: pis homestead’ ee 


oe een oe ‘mentioned,. accompanied ‘by. affidavit: in which he. - 
Ree stated, that he had settled. upon the land prior. to January:1, 1948, 
- an good. faith, while it was-unsurveyed, and was a' qualified beitler. oa 
cae under’ the act. of February 27, 1917 (89: Stat., 946). In his: appeal | 
oe tothe: General Land Office,. Murray stated ‘that he made: settlernent 
Sees aypon’ the land February. 10; 1908, and. thereafter’ had continued ‘to... 
~. eomply ‘with. the Jaw: and regulations ¢ governing the: making: of 7 
s/s Romestead. entries by. ‘Settlers: 2.6006 


~The road opposite: the. land here cavolyed was s definitely age euted © 


See on’ December - 8, 1884, on. which. date, as. well as-on the date of the | 
es “granting act G uly. 2, 1864), no-one appears. ‘to have. appropriated - 


the land adversely to. the railway company. : ‘There is no ordintes 


fy indicating that. the land is mineral ‘in character. 


-In view of the showing made by Murray, the railway company was’. 


iy requested, by letter dated December 19, 1922, to relinquish this. land 
in favor of. Murray, and: take other: land” in lieu thereof, in accord-' 

~“-arice with. the. provisions of the act of July 1, 1898° (380° Stat., BOT, 
_. 620). Response was. ‘made on | November a 1998, “in. which. it was 
i. stated: , : 3 : oe 


“We ‘regret. to: aa that ‘after Sern of the land the. ‘company: fecls 


me land is. not, agriculttral in character, but valuable for its timber. 


The: Commissioner thereupon revoked. Washington’ Deriand: ‘No. 0. 


| Be | 453, made upon the railway. company” as aforesaid,’ as. to. the’ Jand 
— here involved, leaving: Murray ‘free; however; to exercise his: right a: 
"under the act of r February | 27, L917. (39, Stat.., 946), permitting: trans- 
ees fer of a ‘claim. of this: character to other, lands, see. Circular No. Ay 
os 548. (46 L.D., 98). | | ee pis Pe 


Tn his ‘appeal to the Department’ ot thie Conitiissionier’s g  dadision, 2e 


oe “Murre ay contends. that. the Northern: Pacific Railway. ‘Company ee 
--  no-rights-in- the: “premises, as not being the legal sucéessor: to “the? 
oa Northern Pacific: Railroad Company, holding that. the. latter. Was 
Sos. Without authority. to mortgage. its land. ‘grant, and particularly une 
oe - surveyed | lands. » “In* numerous - decisions, the “Supreme. Court. has 
aan recognized the Northern Pacific Railway Company as the. successor | 
~~. in interest: of. the Northern Pacific Railroad ‘Company, and in the. 
os “yeeent, case: of United States v. ‘Northern Pacific Railway: Company te 
- oo (OBB: U::8., 51, 58); Mr. Justice. Van ‘Devanter, i in. delivering: ee? 
ne ~ opinion of the court, used. the: following. language: ae ee ae 

: le the’ rights: and. obligations: of the: original railroad: ‘company arising out. of. - the a 
Reade - grant. have. jong. since passed. to the present. railway cotnpany. Bid. there. is. SO." 
La rp meet. here:t for distinguishing one company. from the other. ee 





es : further. consideration.. 
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i seems, 5! therétore,. unnecessary to | give this speciation of error 


elt is further contended by. eginsel for Mirra; in: the brief Giada 


is support of the: appeal, that under the terms of section’ 3 of the’ act ee 


bog. laid upon. the Northern Pacific Railroad Conipany. and. its. ‘succes- = 
_ “sors in interest, “upon due application, to relinquish unsuryeyed. Jands ~ 
found “upon. survey” ‘to. lie in odd-numbered. sections within the - 


: of May 14, 1880. (21 Stat., 140), ‘and the acts of July 1, 1898 (30 _ 
a  Stat., ‘59, 620), and: February 27,1917 (39 Stat., 946), a mandate 





~ limits: of its: ‘primary ‘grant, where. settlement: ‘pon such: lands. hag 2 e-2 
been ‘made and: maintained in ignorance of the fact that: they fell. 
within such sections. This question was given full and careful con- | 
“sideration when. before the Department in the case of Gilfeather a - 





oe Northern Pacific Ry. Co. (43, L. D. , 438), wherein it was held: 


ce The ease. of Humbird wv. Avery (195 U.S; 480), clearly defines: the purpose for a ee 
ee which: the act. of 1898 was passed, which was to facilitate: the. adjustment’ of ee 
~. controversies: arising between. the railway. company and ‘settlers through ere 4 re 
ee Poneous: decisions. and. rulings of. the Departments !..5 0.0 an ae 





Section 3 of the act of May 14, 1880. (21 Stat., 441), ‘pr rovides for - mmaicing pees 


ae ~ settlement upon the unsurveyed public lands’ of- the United States. ‘Uniformly, ee 
however, this. act. has been construed: as pr ohibiting the settlement “upon vany en 2 
lands. which are reserved for any purpose by the Government; or to which ade: Cae. 

verse, claims. have. attached prior -to.the. initiation. of the: settlement. . “Byethe. nln 


= to the lands within ‘its limits, as specified by the act of 1864. 


~. definite-location of its line of road.the right of. the. railroad company attached Pe 





" Gondiaering® the: conditions: which eared: the. passage | “of thie. “Bet of. 1898, co ee 


oe it is. manifest: that Congress did not intend to alter. or change. the. grant. ‘of *: oe 
~ >. 1864 in its entir ety,. but ‘in connection with the gr ant to provide for a settlement. ee ae 
“ of the. contention. arising out .of the. erroneous. decisions of the. Department, — 
ee affording | an equitable: adjustment to both the settlers and the. railway: ‘come: 2) 
; pany, Had’ the, act provided: for the same adjustment. of. settlements. ‘made. LUE 
subsequent to-said act upon the same terms and conditions as those made prior 22h es 
. thereto, it would have been an invitation to the: public to’ settle upon the un? 
= surveyed. Jands. within the grants. of. the road, with an. ‘absolute guarantee. tre. ey 
-» the: settler. of protection and. the carefully drawn ‘distinction: ‘between! ‘settle. a 
- ments made prior to J anuary 1,.1898,.in the first: section of the act,.and settle 6 





ic Zs ments. made subsequent ther eto, pr ovided for in ‘the section: hereinbefore  guiated; : 
Deer: not have been made. | eae | ae a 


“at. 





— - 





“Hie: contention. ‘nade. ‘by: the plaintiff, in effect,. “that the. act. of: 1864. as 8 


Se ease by. the. ‘act. of 1880, cannot be sustained. The. well. settled rule of :sta-. oe a as 
“ tatery: construction. igs that an act is not. to be. consider ed: as: ‘repealed. ‘unless ee 
a expressly” so provided in the subsequent. act, or the pr ovisions of the. subsequent. oe 
act are ‘in direct. contravention of the former act, necessitating the implication ee 
se that it! was. the intention. of the legislative body. to repeal. the former act: 2. 
Tf, however, a construction: may be given the acts which carries: into, ‘effect: the: ee 
purposes ; and. ‘provisions of each, then such construction. must. obtain.” ‘The: eon. oo 





> stituction heretofore’ placed. upon, the acts of 1864, 1880. and: 1898 by. the. De- 








Pk pattmient.1 is. believed to. Canty into full force and effect: the: provisions of Peach. 2 









fee ee 


ye To ae ini Ontoiy a 

ae ‘The following is ‘the’ ‘cdma text. cs the: relist. ack of } May. 9, * 

ees ys (48. Stat., 116), entitled. “An. eer authorize the Cas of 
ee payments of reclamation charges ” Ea Bore 





Se said acts, and. the: intention of “Congress, ‘signified by | ‘the “language ut E 
oe “The. ‘act: a Ganiaen on, ‘49175. : suprdsy. was” 5 passe since ihe Gk . 
ot 4 feather: decision, quoted: from. above, was rendered: It; however, nee 
one . follows the. act: of J uly 1, 1898, in: Yecognizing in ‘the railway: com: | 
Sn payee: right. to decline to relinquish - or-reconvey lands within ite 
grant of the character of. ‘those here involved. See Instructions CBs 


ES Aprils 28, 1917 (46 L. D., 98). 
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The prior: decisions. of the- Deépartiient! coer beth ogusidered: in 





-KEND ETH a. MURRAY AND. NORTHERN PACIFIC RAILWAY 
7 - COMPANY. | 


- Motién: for’ fehenrine ‘oft departmental decision af. May 7, gee | 
ree (50 L. D., 539), dented bys Assistant - Segretary, Goodin, Angst i. 
oo 8s 1924, ; 





RECLAMATION ‘PROF ECTS—RELIEF TO ‘WATER USERS_EXTEN- - 


SION ACT. OF MAY: 9, ee 


‘Rreunarions. 


. Derarrwenr OF. THE “TaveeRiony, — 
-BurEav: or Recbamarion, 
_ Washington, D. ae June 2, 1924. 


ies “Be ab enacted by the Senate and House of ‘Representatives: af the: See : A 
oe, oO pats of Amer ica in. Congr ess: assembled, That the: ‘Secretary ‘of the Interior oon 
ds: hereby” ‘authorized and: empowered, in his. discretion, . to: defer. the dates. “Of 
nace payments of any: charges, ‘rentals, anc penalties ‘which. have. accrued prior to. * 
the 2d day of March, 1924, under the act of June 17, 1902” (Thirty-second 
ee ‘Statutes at: Large, page 388); and amendatory and supplemental acts or. prior. ee 
to that. date,”as against water users on ‘any irrigation project being. con- oe 


ee i light. of. the elaborate. brief. filed by. counsel for Murray, and: the ao 
conclusion is reached that in- ‘them: the law is correctly. interpreted ve 
oe and applied. ‘The decision’ appealed fr a) which. follows ‘these: de- gs 
ee cisions, 1s s accordingly hereby: affirmed. ee ae ie aa 


structed or operated and maintained under the direction. of :the Commissioner — om 


oe Of Indian Affairs,. as. may, in his. judgment, be necessary: in or. concerning” any. eats 


as irrigation: project. now: existing: under said. act: Provided, ‘That no. ‘payment. a 


oe Se ~shall be deferred under this: section: in any. particular” case: beyond March 1 

x “4927 ‘Provided, That upon such adjustment being made, any. penalties or: inter- . : ae 
-o “est. which may: have accrued: in connection with such. unpaid construction. and... 
ee 5 operation, and maintenance charges: shall be. canceled. and dn lieu. thereof, the Sess 
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Pa amount 80. “due, ‘and the pay ment of. which” is hereby. extended,’ shall: ‘draw = ee 
_ interest at the rate of 5 per centum: per annum, paid annually. from the ‘time fait 
said” amount became. due: to. date of payment: And, provided. fur ther, “That, Retr ane e ic 
2 ‘case * the principal and inter est herein’ provided for are not paid in- the” manner 2st | 
and at. the: time: provided: ‘by this. section, ‘any: penalty 3 now: Drowded by: ieee vee 
an shall ther eupon: attach from the date of such default. ee see ae 
o  Seel.2.-That where. an individual’ water. ‘user,: or. individual: applicant. for ee ee 
— ee right’: ‘under a: Feder al . irrigation. project. ‘constructed. OF: ‘being. COMA ee ant, 
oe structed under thé. act ‘of: June 17, 1902. (Thirty- second ‘Statutes at Large,’ page: re 
- 888), or any. act amendatory: thereof. ‘or supplementary thereto, cmmakes® sappli~ eee oe 
“-eation: prior to J anuary 1, 1925, alleging that “he: will. be unable-to: make: ‘the: oe ke 
a payments as requir ed in: section. 1 hereof, ‘the: Seeretary. of. the Interior. is. hereby.’ pee 
authorized, | _in his’ diseretion. prior to: March 1, 1925, “to add ‘such: accried :8 0c : 
and. unpaid charges to the construction charge: of. the: Jand: of such water user) 
fe or ‘applicant, and. to. distr ibute such. accumulated charges: equally over. each: (Ol oa 
: the. Subsequent years, beginning. with the: year. 1925, or, ‘in: ‘the’ discretion’ ‘of. the 19 we 
ae Secretary, ‘distribute-a.total of one-fourth over the: first: half of. the remaining eee 


a years of the: 20-year period. beg ginning. ‘with the year. 1925,. and. three-fourths * : 


_, over the second: half of such period, ‘so’as to. complete’ the payment: during the : 
» Temaining years of the 20- -year ‘period of payment of. the. original. construction. .  ~ 


“~~ eharge: Pr ovided, ‘That ° ‘upon such adjustment ‘being made. any penalties or — 


~ interest which: may have: accrued: in connection | -with sucht unpaid: construction.” Ee 

and: operation and: maintenance. charges, shall be. canceled: ‘and in lieu. ‘thereof. 4 

| the amount. SO” due, and. the payment of which. is hereby extended, shall: draw 2 

interest at the rate. of 5 § per: eentum: per. annum, paid annually: from the. time . ee 

Pe said amount became due to. date “Of: payment: Provided. fur ther, ‘That. the: ap- “s 
--plicant for the extension shall first show. to. the satisfaction of the Secretary OL, 
the Interior ‘detailed statement: of his. assets’ and liabilities’ and. probable ine) 


ability. to. make payment at. -the time. required’ in‘section 1: And. provided . 


fur. ther, That: ‘in ease the pr incipal: and interést: herein. provided for are. ‘ots, Bos. 
paid. ‘in the: manner. and at ‘the. time: provided. by: this act, any penalty now. al 
provided. by law. shall: thereupon. attach’ from. the date. of such. default: And... 
provided: further, That similar. relief. in’ whole or in part. may be: extended Ore 
by the ‘Seer etary of. the Tnteri ior ‘to. a ‘legally organized group of: water. ‘users. OES s- i _ 
a project, ‘upon presentation ofa’ Sufficient ‘number of. individual - ‘Showings. van 
: made: in’ accordance with. the. ‘foregoing proviso, to. satiety: the > Secretary of eu Pee 


ve Interior that. such | extension: is. necessary. 


~-lamation:’ charges’ due “prior” to: March Os 1924, ‘to. cwit, “(aye “an: exes! “ees 
_. tension of time’on‘such: charges for a: period or periods not: beyond © Pee 
- March ‘AL, 1927, hereafter referred to. as relief under section 1 and: (b) ae 
= Ode extension of time where. the. water: user. is unable to make the pay- eae 
_ tents as. ‘required 3 ins( a). by distributing such charges” over the re: fee 
; ‘maining construction instalments; Rereaiten: referred ‘to as s relief ae coe 


under se section 2 


8. Scope: of the. Act: —The. act ‘applies i “all: Federal. ieee 2 
. tojecta, -constructed - Sor: being’ constructed. ‘under. the ‘reclamation: a oe a 
law, and likewise to. irrigation. ‘projects. under ‘the. jurisdiction’ Off eee 
» the: ‘Commissioner of Indian Affairs... These regulations, however, ee 
ve apply. only to: the projects constructed | or being: constructed under: the : ee 

a reclamation Jaw. ‘The act'is'a temporary relief measure cand author: * 
~ izes. the. Secretary to allow: two: kinds. of time: extensions. on. all rec- 
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“ge ‘Relief aunidan: ‘Séntion. 1 ader thie section fan Sakata is 


fe. authorized i in his discretion to extend the date | or. dates of payment of 
ch ee ; any. and all: ‘unpaid construction. charges, opere ation and maintenance 
eas char; ges,. ‘and water. rental charges. due prior. to. March 2... 1924. No: . 
~-*- such charge can: “be extended | ‘beyond: March: 1,. 1997, on all such ~ 
ee char ges ‘extended, in lieu of: any penalties now ‘pr ovided by 1 aw, will a 


ee dra aw. inter’ est. at’ the rate of 5 per. -centum. per. annum, paid annually |. 


byte trom: ‘the. time. they originally became. due and pa ate at unpaid. - : 
Pee at the end, of the. extension. per iod ¢ any: and. all penalties: as peomued i 
one by the reclamation law will’ attach from the date of such default. 


Ay Relie f ‘under Section 2—Tn cases “where the relief described. ine 


es he preceding: paragraph would: be insufficient, the Secretary. is-au-- 9” 
yer thorized i in his diser etion. under section 2 of eae act to. distribute. the | 

2 eer ued and unpaid. construction, operation. and. maintenance. ‘and: < 
_. . water.rental charges due. prior to March 2, 1924, equally over each of — 
ede the remaining construction instalments beginning with the year 1925. 
22 or te® ‘@istribute. one- -fourth: of: such accrued. char ‘ges over. the ‘first 


half of the remaining construction instalments and. three- -fourths | 


oe over. the second. halt of. stich. instalments. AIL of such. char ges ex- ; 
oS tended, in lieu of : any ‘penalty now provided: by. law will draw inter- 
fo estat: the rate of 5 per‘centum ‘per annum paid annually, from. the." 
time’ said amount: became due to date of payment, and in case of de- 
ee fault: in the. payments. as extended, any and. all penalties. now pr 0 a 
oe oe vided by law will. attach. from. the date of. such default. aN” 


Oe. General Polke Y —Good policy and. good: faith both pagiiive that, - 
bao far. as: possible, repayments to the. ‘Government be. not unreason~ . 


= ably postponed. Those water users who have credits and assets — 
ae oe - mnaking: it. ‘possible for them. ‘to pay all or part. of their. obligations . 
oe “ ~ due the United. States will be expected. to do so. “At the same.time,,. 
oe, this. meagure will be applied sympathetically: for the benefit of those 
= not now able to pay but who are exerting. themselves to reclaim: — 
a ~~ their: Jands and. ‘to car TY. out. their- contracts. “with the: United States. a - 
poo, this connection: it becomes. appropriate, to give consideration to Lay 


Pe on Reclamation: As a ak of: Eth: i ernneoee sacee: an 2 
ee this report, and in. furtherance. thereof, -a_ bill has” been ° introduced _ 
and. is now pending in. Congress to authorize the Secretary to 
ee under tale. a. compr ehensive and detailed sur vey. of. the: physical and ~ 2 
economic. features: of each ré eclamation: project, and to provide ‘for: 
an equitable readjustment of all existing. accounts. - The: proposed. — 
ek bill, Af enacted. into: law,. will result 3 in’ ‘the. institution of a more selen- 
ee life. “system. of repayment, and. pending its” consideration: by. Con-" 
ee ae gress, it is-believed advisable to: limit the administr ation: of. the pres-- 
coe 8 ent. welief Jaw to. the extensions provided for in section 1 thereof. — 
Ca oo To that end, and d during the’ 6 presente session of f Congress; only relief a 





. < aad aniple: opportunity: to" dé ow a duis to ‘be: later avant! See 
and ee the time limit. as s nanied ‘in’ that section; that i = J anus - 
hase I, 1925. ae a 

: - a0. ‘Procedure by Say “Applicant “oBivery. person’ who: desties: fo: obiaiir ae 
3 an. extension. ‘under. section: 1 of this act; must file. a. written request . 
ee therefor in. .the: office: of: ‘the: project: chief: ‘clerk: «The: request: must 
— -state the: kind: of “charges” owing 3° that -is}: construction, opérittion, » 
and maintenance, or water rental,’ “the Jength of the. extension de.” 
sired: (limited; ‘of: course, ‘by ‘the’ “pro isions: ‘of the 
beyond: ‘March 1, ; 1927 ), and” bE ‘iefly | the ‘condition’ andl Sirekinistalides 
“. that make such “extension | necessary. No set. form. of . application 
will’ be: required as. a basis for, relief ‘under. this. section,- but-the 
-". project chief clerk - may find it advisable to. prepare. and. distribute: 
oe mimeographed ‘copies. of f the three necessary Fequterhente:s as. 3 Stated ee 
ae above... Big ae i! | kee a 
ot re Procedite: i y the: United. ‘States. The toatd of divestors of the: oo 
egehl water. users association’ ‘or: ‘irrigation district: will: be requested 
to take. action. on “requests: for-irelief.: Following: ‘recominendations 
by such board ‘the: application will be: Gonsideréd by the chief clerk in 
~~ connection. with’ such data as are. available j in his office, notabl other 
relief: applications. by the same. party. and data. touching the, general 
~ + conditions of the unit, in. question and. the. division. of the project 
*~>invelved, and vender decision. thereon either. denying | or. allowing: the. 
~ relief sought. . In. cases where. the. chief: clerk: fully approves. the res % 
tse quest. of, the: applicant, his:decision. shall be: final; in:all: ‘other: eases : 
«| the: application shall be: referred to, the Director of F Finanee ait Den- 
- ver- for: consideration. © 

Ey the Dire etor: will, ‘be: fia Ee Appeal: will ie: dome the. aenars S: dis 
- gisions'to the commissioner and: from. the: commissioner's s decision to 
< the Secretary of the Interior. ae 

a PER: Relief: to ‘Organized Group af Water Use seri. “Extension $f thine 
may likewise be granted toa leg sally ore nized group. “of ‘water “users 
such as ‘an. ‘irrigation: district: ora water use1's”’ ‘association. “Appli- 
- cation for such extension must‘ ‘comply’ with’ the’ ‘same: ‘requirements 
“laid: down: for the individual and such: application: will: be submitted 
“with, appropriate. recommendations: ‘by the? chief: clerk ‘through th 
Director of: Finance’ to the commissioner for action.’ | F 
: ee | oe ‘Exwoop Mnap, - 
aaa Co: ommiissioner 


ae 
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oop ‘DECISIONS RELATING. TO THE. ‘PUBLIC LANDS: fe 


: pack APPLICABLE TO THE ISSUANCE OF OIL AND GAS AS PROS 
___ PECTING PERMITS AND EXTENSIONS OF TIME FOR COMPLIANCE 
oe i WITH DRILLING. + REQUIREMENTS. ee ee 


_ Instructions, Sune, & 1924 EN 





— Oma AND. Gas Lanps—Prosprcrmne ‘Pumatre—Searures. a ee 
| Section 43 of the act: of: Febr nary: “26. 1920, is ‘to be construed: in’: n connection 
with. sections, 14 and 17 of that. act, and, when: ‘SO ‘construed, ae is: clear that — 22 
the. issuance “of: ‘permits. thereunder: ‘is: contemplated only to. encour ‘age: such i 
ufrospecting as. will. bring’ into. ‘pr oduction | a new: ‘field. or: to! extend. ithe 
Siaeearigns _ known, limits of a field, already producing. pe ee re cea oe 
i AND Gas. ‘LANps—Prospncrine. Pimnrt—Lrase, aa Al Bey Lee 
Lands not: cover ed. by. permit within. ‘the geolog ie str uetuire of: a 4 tiewly: ‘proved... 
oil and gas field, are not subject ‘to pr ospecting under. ‘section 18 of the act ce 
of Mebroary ¢ 25, 1920, ‘but, should be offered for lease under: section. Ww of — 
that act. ee 2 ee ee ee we 











One’ “Welk ‘Grilled ‘in’ an advantageous ‘poattion: ‘upon’ ae Swedidg ie “str uétire ie ve 
“covering a large area is usually. a: sufficient’ test, if, successful, ‘to. warrant: La 

| the definition: of the: entire str ucture ‘as: producing and subject: to. lease... eee 
ow: AND. Gas: Lanps—Prospecrine Puamit—LAcHus—EXTENSIONS:: eee 
~The Department. can not: sanction’ the granting. of extensions. of. pine T | 

~ Permits.-under the act of J anuary. 11, .1922,: where “permittees: have: “idly.” 

_ awaited - development: by. others: with the: expectation, upon the. proving, of. . 

“the ‘structure, -to-then secure ‘drilling, and, ‘upon. discovery, claim. 2: reward vet 

oe “whieh was primarily: intended for those proving. ‘the: structure, oe oo 
— om: AND. (Gas. ‘LANDS—PROsPECTING ‘Puaifin” Bmcthguamaraene hunch - 
| Where. permits are: ‘canceled ‘upon. relinquishments. or because of defaults. ‘of a 
A permittees, the. lands: covered: ‘thereby: will not be restored to” further. dis: a ~ 
«posal: under’ the Ieas’ng act ‘if. testwells have been: or‘areabout to be. 

’ drilled - upon, the seologic: structure which. ingludes: those: > lands, pending the ro 
completion: of. the wells. & ee ge eee eS ae ie ee 











oF inst Assistant Secretary ir "inney eg ‘the. Commissioner of ihe ¢ ene al eas 

St ee ~ Land Offices ee — . oe 
a aes ; There are. » herewith 't ‘the: » Department's decidions) in the.” cases. ae oe 

s - 6142. of Douglas. s.. _ Watson. %; John: C. ‘Chaney. et al., and Av 6793. | 
. of Ervin S. Armstrong. Vs. ‘Edwin. a -McKanna,. in: which: the cane 
ee ~cellations: of. oil and. gas prospecting permits, heretofore. issued. to” oe 
oe ae the. appellants: under. section 13. of the Jeasing act. of f Hebrupry, 25, oe 
Sa) 1920.-(41 Stats 437), are. affirmed. aes ies 
a on : These permits. were ‘issued. for Tandej in ee Ketilemer Hills vie 
oe “ture. in California, and: no substantial. progress was made. toward 
~ ‘development until: ‘after the’ drilling of a test well by the. General < 
© Petroleum Company. elsewhere. in. the field was. ‘reported: There-.. 
. oo saltter,: belated efforts were: made. by. the permittees to: show: diligence 
oo and bo0d, faith i in the matter of complying with. the: drilling - Fequuite: a 
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_ DECISIONS RELATING " ‘TO. THE. PUBLIC LANDS. 


- ments. GE. their permits. This the Department has. = jst ‘failed jo 
- Tecognize. : Be 

- The. situation: disetoaed by: ies recor rds 4 is one: ehh appears. a e 
be common. in‘a:number of: fields: and requires. some. ‘tmnodification: Of! ae 
“ths “present. Practiog with respebt:t to extensions of time > and | the ee 


| a8 ance of permits. . 





~ Section 18.0f: the Toaaing aot mathe the issuance oft ‘per riiits. only. ae 
hp areas outside known: geologic str uctur es of pr ‘oducing oil. and gas 
fields, but. consider ation: of the remaining. ‘provisions: of the: ‘act: and (92°) 
; . its gener al pur pose. is: convincing ‘that thiere: are much: narrower: limits eS 
_ outside of. which: permits. may not: proper ‘ly: be issued: eee er ae 
_ Comparison: of. the- provisions of. sections: 43 and: 14: andl eee : ae 
a7. ofthe: Teasing act. clearly. indicates: thatthe: ‘prospecting contem- i 
- plated. as: “necessary. to: entitle: a. ‘permittee toa “reward for:dis. 
akan ” as provided ‘in. ‘section. 140 ‘was primarily. such prospecting © 
as. brought. into: production anew: field: “Or ‘extended: the known, ‘limits oe 2 
“sag: a. field. already pr oducing, and that: the remaining land within thes 3°" . 
- geologic structure of: the: newly. proved: field should be’ offered’ fore 
~ lease. under. section: Ww of said: act, in- tracts of not to: exceed. 640: ‘acr es a wa 
to the: highest: bidder, or in ‘such: other 1 manner ‘as’ was 3 found t to 0 be As oe 
the best’ interests: of the: Gover iment: ce Aas 7 oe - 
| The: area; authorized: to be leased: ‘under section. 14, shee 2560: act sie Hes, 
| “was. clearly. intended: to constitute. an added. inducemiént. to: insur Qe, 
pr ospecting operations j in unproven: territories, and: not'to indicate the - 
_ Target area: which could reasonably be tested by: one well: On ‘the ~ 
contrary, the. Department: has. long: recognized that: one. well: drilled aoe 
“Iman advantageous position upon a geologic str licture. covering whany- ae 
nee 2560 acrés: was a. sufficient’ test, if successful, to: ‘warrant the © || 
 etinition: of the entire’ structure as: producing and subject: to. Tease, Pee 
~and: has, also . accepted | evidence. of. ‘substantial contributions’ to. the ss ve 
cost: of a: single. test’ well upon such: a structure ag: diligence in com: 
ie with the: terms: of. prospecting: permits. suificient. to: Warrant 
extensions ‘of time under the act. of January 11, 1929° (42: Stat; 5 BOB) fee. 
~The. Department has been: ‘extremely. liberal in. the. exercise’ of. the? os 
" giacretion vested: in -it- by: the. leasing act:in: the ‘imatter of: issuing’ | AN sy 
"prospecting: permits’ and:i ir extending ‘the time: for compliance with? 2002 
the drilling. requirements. of permits; ‘and: has, by the instructionsof ~~ 
April 28, 1921 (48 L. D., , 98).,. “given ‘a mere: ‘application. for ‘permit; eS 
~ filed” before a ‘discovery: of oil, for-lands:in: the same: structiire,. the’ Lees 
“same. segr egative. effect as an: issued permit, and: insured ‘to ‘the: aps" 
~ plicant, a: tight. to. a permit: ‘upon: lands which, at: the: time: of: ‘the. ne 
issuance of ‘the: permit after. delays. incident: to administr ation’ Of 
~ the acts, might: have been: demonstrated to be valuable: for ‘oil and gas: ee 
: : “hy a. discovery nearby. Such permittee thereby: becomes. entitled 
| tos a . reward: for i discovery, by. a Tease: for, one- fourth of the: Jand’ di: Sees: 
















SS BAB oe 












DECISIONS S RELATING | £0: THE PUBLIC LANDS, 


Lee dS 


2 cases. herewith,. “permits. have. issued. and. nothing: has been: ‘done’: ‘by a i. : 
a the. per mittees,. who. evidently. awaited development. by: others: and : 


= Poe hoped, upon ‘the: proving: of: the’ structure, to then secure: drilling, 


andy wpon, discovery i claim’ a reward: which: was: primarily. intended eee 
. for. abe. persons. proving: the: structure, and,:in. ‘addition, tosecure'a 
ae Jease: of an-.enlarged area. by: virtue. of preference rather Leoaite ee 
SS competitive bidding for. ‘units: “of 640. acres. Rr ee ae 
. )o,/The ;-Department. can. “not.. sanction: such, “practices” Spat: in’. thee: oe 
oS egenelse: of; the discretion vested’ ine it: by. the: leasing act, and: ine: 
. _.. order.to: “fulfill the. plain: purposes: of: such act’ and to: conserve to’ the. - a 
ali Government. valuable. rights,. mhust ‘cancel - such: permits, : ‘and: ‘with- Q 
~ held. the: land: from. further: disposal pending the ‘outcome’ of: tests © 
upon ‘these structures, and, if oil-or'gas.is ‘discovered, hold’ the lands: a 
» for. lease. ‘aS. contemplated: by: section TT of the Teasing” acts 0 
i While the. interests of Watson: ‘and. ‘Armstrong are ‘parmittated and aS 
their permits: canceled by the: Department’s’ decision; ‘you'-will not. . 
_-* eatise the restoration of-the land. by notation of such’ cancellation in - 
the; local office, nor open it to the-filing and: drawing: provided in 
"instructions of April. 23, 1924. (50: Le Dy 887); until the otitecome — 

















a Bes oe 


. othe permitted a area. at: Bi royalty of 5 5 ‘per “pent; and: a ‘puskieads aie 
 *: to-lease the rest without paying any bonus therefor, although it was, ~~ 
AOS opt tha. time,, practically certain that: oil: would be found, and; but. 
- for the. segreg ating. perinit: application or. permit,. ‘the: lands” could 
"have been leased at-a ee toyalty: to the Barty: offering # the ie he 
oa. _ bonus therefor. ~~ ye a a ee ee Bee, 
a Phese liberal Sepulavione fave: ‘Been’ ee in’ ‘ofdér: to. encour age 

the prospecting: of. undeveloped areas}. and, in many: cases,” ‘as in. hes 


: ob. the. well.1 now. being. drilled. has | been: aseertained ‘by the: eae a 


ie The, fuvther t ios divect- that such perinittees, in : thie and: other wee 
~ falas where. drilling is. progressing, as: appear’ to ‘be’ in ‘default’ in’ eg 
: * the: compliance with: the: drilling: requirements of their permits’ el 2 
one required. to. show: compliance: with, the terms of: said: permits: or such: a 
~) diligence as. clearly. warrants. extensions’ of: -time, on’ penalty: of ‘the 2s 
cancellation. of such. permits ; ry -and that such cancellations’ as are. ‘made: see 
~~ shall not: be. followed - by the Opening ‘of the’ Jand : to: further: ‘permit 
"applications until: it: appears that: the: test. well ‘has. failed: to result: 








. ets proving’: the. land to be within-a: producing structure. OL within. 














-sueh: structure, the. lands. will, ue seas be. held for’ Tease ‘under oo 
oo geations 17. of: the. leasing ithe bees ay aly i pats 7 
i In: ascertaining whether: swells: are. Slog: drilled ‘gid the ireculte “67 oo 
ee ~ such. tests,: the: assistance. of. the. Geological Survey: and: the Bureau: 
: Ay cobs Mines may. be: enlisted,, and ‘such ‘arrangement made for: ‘SoCURIAg, i 
> this data as. As. agutpally: agreeable. oh yay aoe 





roe ad ns abe ig Ae UEP nS fy a ee 
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< at SRST Es hag ae a F 
es Mud 
























: os Aah. the area: tof. cultivation: sequined of hhotiestendera: “doek! ‘not. confer i 
wobMvllege:« of, demanding: as: a matter of: rete that ‘the. see ‘be granted o1 a 





; ’ 
i and was ‘suitable. only. for: grazing, the entryman:i is not: entitled ‘to ee 
consideration in, : ie 


Q ha to. eee ‘fder- both that’ inet and ‘the: atockethising NE ‘act; 








eo rlite honieniead entry, Santa: Fe é- 040849, “foe thie NES dy, BS oe I se SS 
See, 28, and: W. A NWe 4 i ‘Sec.. ‘Of, Bee N. R16 Py: NS M Ee M. 

oo New: Me; ico, rand. at, the s sang e time as. additional thereto: made stock 
ee raising iy TW. 4, See 
me hoe, and SW. 4 q. ‘and: a cr mee Bee: ‘99. ante -gowndhip' aid thee 
ves: OMe ‘December: 18;: 1923, the Tria ceca ‘filed: final: proof unde 
riod these. entries, seliieh showed: ‘that ‘the land: ‘covered by the. enlarges 
a “homestead. entry. had not been. cultivated: but: had been ‘tised! for-eraz 
~ ing only ;,and: on the: ‘same: day. she ‘presented her: application for’ 


total reduction i in the area of cultivation on the ground that beet iS 














 staied that ae lands’ have. ail altitiide af 6100: feet above: sea “level 
Pus uVerRBS palatal of. 13: "inches: and’ enerly es temperature 


oe an Si hae His ty Designated. ‘for ae under ‘the, stds on 
dawn: 1918; or more: than two year's. before. that. entry, was. applied. 
en ees ine Office , denied, the. application. for réduction' 





a reduction in t he: quired, area of cultivation, based on, ‘the: ‘hysiew : cond: 






: " DROISIONS RELATING 10 ‘TE PUBLIC ‘LANDS. trot 











S In her appeal from that decision the entrywoman. urges— 





: eect of. he: ‘land. will. noe ‘be ‘erinitted: ite at me date: of. the: ssapplicatton: to cay 
aed enter ‘the land was. designated and subject. to entry” under the stock-raising act. : eee 


~~ that, said. ‘décision - was” and” is in error, in that’ ‘it: ‘makes: a ruling. of ‘recent a 
~~ date. retroactive’ and’ as- taking. effect: upon “her: entty “made and «allow ede 
. “October, 15;: 1920, at. which: time: and for call. of..or- ‘practically all of. the’ time Cease 
_ between. said” entry and .the. date .she offered final: ‘proof,.a: different: ‘construc 





~ “tion. was” ‘placed. upon. the: law soverning: petitions: ‘for- ‘reduction: ‘of area of 
oe cl ultivation, and: appellant cites” the: numerous. instances. wherein homesteader s. es 
"aapon. lands designated: under the act. of: December. 29; 1916; were allowed total? 3-5? 
“ss reduetion: in: area. of. cultivation, ‘that: such ‘constr uction. was. then placed upon’ -. =: 
2 Said: law. and. for BL: ruling. made’ years” after: ‘she. filed: to- be held. as: affecting-~ a 
cher. entry. seems manifestly. unjust. and: ‘beyond | the: ‘intent! ion of: ‘the Devine te 





ee 2 tment, in. its, dealing. with settlers. 





ee This contention: as to the ‘possible oe ne a ile oe stare ‘depieis Bus : 
ca tn this” case need. not. be: here considered. because. there are other ene 
viet and ample. reasons which: sustained. the: ejection 0 of the: application. pe ee 


: ee eabijvoman th the ‘privilege of ‘demanding’a as. a matter: ot Behe: ‘that - 
s “=. she. be relieved. from cultivation’ and: it: does. not. amandatorily res 


= ee quire - the. granting. of: such ° applications. in: “any” case or. class: Hof 


: ae Cape . The statute does not: say. thatthe: Secretary must; but: that: oe 
vo he § “may upon.a. satisfactory: showing,. under: rules: and. regulations 


: prescribed by: him reduce. the ; area: of cultivation, under homestead. 


; - entries,” es Under: ‘that: statute” the. ‘Secretary. “may refuse’ to: reduce. a 
2 ene. “ares an. any. particular. case, or he may, as he did/in cases of | 
-this kind,. ‘declare by regulations. that. ‘reductions: will - ‘not. ‘bee al- ae 


© lowed: in stated classes of. cases. ee ee ee es 
ee “There are but. few, af: any, eaitable- considerations ‘that’ can’ vibe”: : 
none urged: in. support. of this” application. ‘When: this entrywoman ap: so 


oS plied - to.enter. this. land under: the- enlarged ‘homestead. ‘law she oe 


a knew. full well: ‘or. should have ‘known’ that: ‘the ‘Secretary. had- ‘dont! 













of forage’ crops,” > when. Al 


its: sandy. and. shifting: soil, its: elevation and. climatic conditions, un 
eae to the” Sowing: of rope. Pear ee. 






a heey naar ae 


~“clared. that. ite. was “ chiefly. valuable: for: ‘grazing and the: raising’ / 
he had: theretofore ‘designated. it: for entry. a 
‘under. the sstock- raising. homestead. Jaw. When she’ made her’ entr cease 
she also. Inew or should have ascertained the’ character’ of: the’ land, >< 






- ee ; 
on by d doing © 80. she: ‘would: ‘have: abandoned: ie interest" in “any viene - 


_ 2 that! might possibly: be discovered: i in the land. and she would hayes 
~ assumed the obligation. to expend: $1.25 per. acre-in, improving the. A 
o- Jand.. “To. avoid: this as faras. ‘possible: she made the: enlargéed hiome- -= 
















stead. entry, ¢ and i ‘In. ‘SO. doing. tacitly: promised t to ‘thet, the require. 


| DECISIONS. REL TING TO THE. “PUBLIC b LANDS. a BBE: 





2 hag as. on ‘cultivation: Ondar: . suck. ‘eikeumistances. the. ‘Bothetar fi 

--) of the Interior. is. fully justified in sefsing: to. exercise his. disere- 

a tionary } power. by. excusing cultivation. ee eee 

oo The decision appealed. from. does. not: deol haratily. ith: ae ens es 

; “beeen and. reject, her. final proof. but-it on the. contrary. extends” Vee 

“-~. to -her ‘the. privilege. now to change her. enlarged. homestead. entry . 

Ola. stock- raising: entry. and» in: that manner. make the deoeppanne 
et the. showings i in her proof possible. - foena He ee ce UEP Be 
ea “E orth hese. reasons: ; the decision m appealed from i is hereby a affirmed. = EES 







co OF CHILDREN BORN OF A MARRIAGE oF A rene : 
ce ) MAN AND AN. INDIAN WOMAN. es ae 
“Opinion, Tune 16, 1924. 





















 Maxown IND TANS—MAnntaGe—DESCUNT AND ‘Distamution—Srarumes, 





“| The-act’ of: June’ 7; 1897, does. ‘not. entitle: ‘the children: porn: of a: ‘marriage «_ ee 
q - solemnized between a-white “mani amd an‘ Indian: woman’ to. enrollment. and 
os ac 100: share in: the distr ibution. ‘of. ‘tribal. property,: ‘unless. ‘their. mother had. 
aa “been: recognized | by. the: tr ibe: as belonging: ‘théreto, : cand, ‘ine ‘this. respect, a 

on ‘act, did “not® ‘contemplate: a forced. Fecognition without the: ‘consent: Of: 












Coun a AND. » Deparsacenirar. Deorstons Cre 3 AND: » APPLIED, he eg teas a ie 
ae Cases, ‘of Oakes v United States cea Fed, » 805), and “William: ‘Banks G8 





“& 





Baia Soligitor: a he eel | sae oP ee fae a heen, ey oe. 
See “My. opinion. is requested 4 in. the aati OE the airollment of ‘addie: s 
so Baiatett, Laura McNutt,. ‘Frank Wilbur, Amos. Wilbur, George Wil-.. . 
=. burzand; David Wilbur. w with. the. Menominee Tribe of Andians,, Wiss 
9 gonsin. . ge 3 : ; oe 
— - Applications of the ‘abave. persons. fon ‘enrollment with: ‘the: Me- 
7. sone ‘Tribe: were: ‘denied by: the ‘Department: March: de 1907, and 
ae September OF; 1910. “Request. has been made ‘for: reconsider ation of 
: that ‘action. based | on. an-act. apparently. not. considered at: the: time. 
‘The persons in. question. are:the. children. ‘of ‘Sarah. Wilbur, a -Me- 
_< nominee. Indian. of mixed blood, who. was the wife’ of a white man 
‘and whose’ enr ‘ollment’ was. authorized: in'said decision. of the- De- 
~ partment of March ‘1, 1907, * In the ‘request. ‘for. reconsideration 1 ref- 
Te erence is. made: tothe: act of. Jt une “7, 1897. (30. Stat., 62, 90), provid- 
tng for the ‘enrollment under: certain, conditions: of ‘children. born. of 
a martiage | theretofore solemnized. betiveen . a. white man: “and an. 
oo Indian: woman. . It is: alleged that-error. was. “committed. in. holding © 
> that: because: the: ‘mother, Sarah’ Wilbur, : was ‘not’ recognized as a 
_ member of the tribe: prior to. March 1; 1907, the act of June 7, 1897, 
oes ne not t apply as “there i 1S. ot. a | word about ‘nembership int the > act, 









































; 552 | “DECISIONS ‘RELATING. 20. THE. PUBLIC ‘LANDS. ae 


. nor “plese of birth, afiliation ¢ or » other matter, and the ‘pon 
a _ ean not legislate.” 7 mae 






“It appears: that Sarah Wilbur had i4 children and’ that hes ofigk oS 


Es iy applied: for. enrollment’ of herself and: all-of her’ children,’ Ao 





oe ‘of whom were “born: off. the: reservation’ and: 3: alleged’ ‘to‘have: ‘been 
-. born on the ‘reservation. Her: ‘application’ was: ‘subsequently’ modi. 
“es Fiddto. include: only’ the’ 3 ‘children’ alleged to have been born on the © 
oa. -eservation. The tribe: voted unanimously. against the enrollment Ole 


oA oth Sarah. Wilbur and all of her children. The Department, how: “4 


oS ne every ‘on “March. Ae 1907, ‘authorized: the. enrollment’ ‘Of ‘the mother;. ty - 
., the same time denying the. application - for the children. This wags 
as gipon: the showing, among | other fhings: that the mother. of Sarah a 


nee. Indian and. that. Satoh: ‘Wilbur ‘Had Fei eed to" and was ‘then ~ 
wo diving on the: reservation... Application : for ‘the; enrollment. of: ‘the’ 
~.: children was. renewed. in. 1909. ‘inchiding those named: in the present oe 
on request ‘for reconsideration.” The tribe ‘unanimously opposed | the. ene 2 i. 


“Bvt ers 


--rolliient: of: any” of the applicants, ‘ ‘all : ‘of whom: were’ born, ‘off: the : 


ae reservation and’ liad. ‘never affiliated’ with: or. ‘been. ‘recognized: by. the 


tribe, ‘The ‘Department. ‘on September of, 1910, ‘authorized the en-. 


Nene  poliment of two of said. applicants. on. he ‘ground, that: they. were hs 


fa ot married. to enrolled’ members. of the tribe. ‘and: had: for. many years 


- been. affiliated: therewith: and residing. on. the. reservation, but: denied: : 


the application. of the other. children... It appears - to have been. the. a 


custom of the Indians at the time to recognize. intermarried: women - 


* as. belonging to. the tribe and entitled to: share. in its: benefits. TT wor: | 


other. children ‘Or Sarah. Wilbur \ : ‘were: for Tike 1 Teasons 8, pulbsequently. . 


fae : enrolled with: the: tribe.” 


AS: above: stated the ‘préscat seqaset for. paeonisldétiation: is. based 


7 ~ solely-< on: ‘the. act of an une (in 1897, “supra, which: ‘reads. as follows: 
.. That’ all. children ‘porn. of at marriage » “heretofore. “solemnized. ‘between r oe 


ee on gehts ‘man: sand: an’ ‘Indian: woman ‘py: plood. and: ‘not’ by: adoption, : where: said oe 


©. Andian w woman is. at this time ON was. at the: time. of her death, teeoginized. by ie 


"e ite. to. which, the “mother: pelongs, or. belonged ae ‘the. tinie of her. death, bys: 2 


< plood, as’ any. other ‘membel ‘of the: tribe; -and- no DHior act of Consress, shall - 


= - a construed: aS to: debar ‘such : shild of such wight. 


= aS man. ‘and ‘an 
See belonging to the Menominee bs 














“The. contention. is that as: these applicants. are. ‘the children: of 

















3 ves ae within’ the, promeons, of said act. regardless. of £ eniberaiup, woe. 





Indian “Woman. by. blood and. not: by. adoption, 
oe ribe. of. Indians. ‘by. blood,” and: that. a 
cp ht as the mother’ was commonly known. among, and | ‘recognized. by: thie: oc 

ee "tribe « ‘on and prior to June a5 1897, ae “and: ‘is. now. enrolled, they. 








- act té: a y mghtt ‘to: shared in: he: tribal property: it: toast he ‘how. as, : 
epee: required q sid act, that: the: smother * was. a hedpemived as a 
~ member ofthe: nica The ‘st 

3 a = tion that. the’ mothe rs. 


Seeecially | i vow ° oe peritene objets of the tibet to her —— ee 


enrollmen 





“Wilbur positon that’ rele! ieee a Mériomines blood thie ier 
oe _ mother’ who ¥ was. ae one » tine 6 Fecbenized, is the tbe 7 The fact 4 ls 2 





ake of Ju une ue 80. ‘The’ anth horities fly recoighize a 





| for: ‘this ee 
: “net forth the history r 


~ recognized. by: fer ‘tre. as 5 belonging: thereto, ‘and thie ‘iy So" “founded jdenti: 
fies: ‘itself. and ‘affiliates’: with. the’ Indian. ‘tribe’ to! ‘which | “the: mother ‘belonged: 
“and: by: ‘which’ she: continued: to. be: recognized; and. the issue, “of, ‘such’: marriage: 
“ate, recognized - by: ‘tribal “usage: as its: members, such issue, are entitled to be 





















ne “abe was. s doneladed 3 in. anid: ‘opinion that’ ‘iis: ‘eondtruction of: the: act: 
of 1897 given by the instructions of March 5,.1904 (unpublished), - 

: an the matter of the Ne ew. York Indians is. the correct. one vand should 
“be. followed. “Those instructions read: in part: oo : 

ee ae gi “The act was: ‘clearly ‘aimed ‘at: a. supposed’ injustice i in the administr: ation-of 
© Indian: affairs: It must. be construed. to: relieve. the. issue. of a marri lage coming. 7 
_ . Within: ‘its. descriptive ‘terms... It. ‘applies. to: ‘all prior. marriages, for the ‘wor i 

Nae her etofore ” ” - clearly requires ‘it, ‘and the words a: ‘isvat: this time: or. Wis, at the = 
Pas time: ‘of her. death * ad neces 80. Sealy The: descriptive vyor rds. a ‘is. ate this’ 





“tribal re relation and of Jaentification: ‘with: ‘the Indian. ‘community. ‘after: the. ieomae. 
fo ss THage,. and can. not ‘apply: where: the woman: by. her’ mar riage. An: effect. withdrew = 

FP ep i from the: fue “no Tonge: identified. ‘herself with" the. tribal, _ Commu aon are 
eee py Aaterestay ab aR STE | Fe pee ER PESS aot i ae 
fo See ~The ‘act: is. remedial, sntaniied: tos save. riblite: ‘end ‘is ‘ gupplementary’ to. ‘the: act 
ee of. 1888, “and. should be construed: to. ‘operate in: favor. of offspring of all-mar= 
os Tiages wherein’ the rights of. the mother. are saved. py: that: act, ae the e familly: : 
a. fas continued: to: be identified with the: Indian’ community... 1k saute ‘ ms $ 

“275 The opinion of the Assistant, Attorney. General of March 14: 1908, ue 

ee “supray in construing: the act of June: 7, 1897, : evidently: went, too farcc® 
I, holding “ and the. issue of ‘such ‘Thal Tiage. are recognized. by. tribal 
fo. Usage:.as- its members,” as: said. act. clearly. does not. ‘impose. any. ‘such: 
. . condition. upon. the persons coming. within ‘its. provisions: « An: this 

= -Fespect the opinion. is really. broader. than. the. instructions. in ‘the. °» 
ee matter: of the. New. York. Indians. ‘which. it adopts. - Under. the. terms > 
oe of. the act. to entitle children. born. of: a. marriage. between... Be white” - 

: oe man. and an ‘Indian. woman | to rights: and. privileges in? the. mother? gS 5 
oo srtribe it. must. ‘appear. that. she j is. recognized by. the: tribe.as ‘belonging 7 
sorter gher eto, but: no-such: requirement - is laid. ‘upon. the childre en themselves. _ 

: oe ihe scope. of. the: act .is: ‘properly. set out in the case of Wiliam: ~ 
ae Banks, SUPTO. - “This view, however, As: not: helpful. to. ‘the. ‘present... > 
ce applicants: as: their mother. ‘was not. only: born: apart. from the ‘tribe. 
os butedid. not live therewith nor. has. she been repognized byt the. Sribe eee 
~asyone. of its members. - ee Ne, et in 
eo [While the. Department 2 may: as. a i generat thing. fies as “was. ie donee 
ea in the case of Sarah Wilbur, enrollments over tribal protests. where, 
ie deems ‘such, course. proper. in: the interest of. justice, ‘yet. when: ibe 
: oe - comes. to: determining rights: under. the: act. ‘of: Ji une, 7,, 1897, -wherein oe 
A. thle: conditions under which. children born of a. Marriage. between, 8 es 
oe white | man: and: an Indian “woman are permitted to: share. in: fsb 
“property are expressly prescribed, not only is the Department. bound *. 
by the rule thus established. but the. tribe itself is powerless to object. a 
aa ~. Under. that: rule’ to entitle. the children. of Sarah. Wilbur . to: rights: 
ee and primileges 3 in the Menominee Tribe, | tt ‘must: be. clear ly: shown Ds: 















































 thene ‘tribe i as. 4d sonteinpiated tee said ce “Th "was. ‘Held 3 in “the case aby 
: Oakes vw. - United States PU 172 2° 3 Kat 105); which affirmed t the ¢ case =e 2 















. “Act. Tune: a _ 1897, io By 30 Stat, , relating to. the rights of enitaren. of fa 


similar t to those in » the case 





_ Furthermore, se of f this a * 









Bent. The « court, held, ce 





oa 310): oe Se ee re 
eure - ‘But of this “at: it: is ; aiiousb: fo sea that its. terms are such. ‘that it doés nob 
: oo enbract the children. of a. mother,’ “such. as Mrs. Jones, who’ was, diving: at. the. Pos 
oe - time’ of. its. passage, and was, Dok. then: 1 recognized ‘By. the: ‘tribe as one. of its: plaa 
Sal oo ce | ae ey. Peed ee ae 
Joe he: facts: in ‘the ¢ case oe Wenilinss wv -Uaited: States , (OA Fed, Eat: 
ae are also similar to -those.in the case of: Sarah: Wilbur,. except that? s 
coc Mars. Delaney,’ the mother ‘of Mrs. Vezina, was:not. Tiving: at the time eo 
oes << the court. rendered its: decision. “Reference was’ made: in: that ° case 
reek tot the act of Jime ts 1897, AS. to which the court said (page 420). BP ye 


















3 Under: this, statute Mr s, “Vesina’ is. ‘clearly entitled. to be. ‘recognized ° 
and: ‘treated. in all, “respects. as if” ‘she had: remained’ “upon-the- reservation:’ wt -. 
“oo “is true that, if Mrs. Delaney. was-now living, amnder- our: decision in: Oakes: v... 
United ‘States, 97.0. CG. A: 139;° 172° Fed. "805, Mis.” “Vezina: would not: be 
Se entitled ‘ito. ‘be cerolled_ ‘under ‘this ‘statute: That “decision . would. ‘probably ee 
a gaelaa ‘the. children of: Mrs. Vezina on Oe Hight. to: enrollment. and Espa: : 















ee “1897, have “ho itherenit ght, in babel ‘propetty even” hue 
possessing: a: quantum: of Indian: blood ‘is clearly indicated. by: the fact. 
= “that, legislation: was: deemed. necessary" ‘to confer: rights. upon. such 5 
“opersons. - No: ‘claim. is:made’ that: the. applicants: herein’ were. ever. 
identified. with: ‘or’ ‘recognized. by the ‘tribe, ‘but: ‘their’ ‘claim is-ap-~ 
~ parently: pbased‘on. the fact of their Indian blood, and perchance: the 
enrollment. of their ‘mother. This. is: not. sufficient: either: under: the ee 
slaw. or: the: decisions. “Phere isi no. question ¢ that a. parent. may. be 
- entitled to. > enrollsnent while the child i 1s 3 not ie es oe 






















: He NO. ce reason is:seén’ for disharbing “the: adtion ‘heretofore taken - 
; ote Depireijent. in. denying the applications « of the: ‘persons named oe 





a E. Me. Genwi: Rae ne 
Assistant Seoretary.. ar oe 


Trak 


LL BD, 15), AMENDED, 
ae | Insmavorions,, 
«(Crater No. 943. a 


" Depaienwan ¢ OF THE re fae 
A ~ GEnrrav Lanp. Orrice,,.. i 
_ Washington, ae a June 48, 1984, rs 





— "Batis AND ‘Recess, (ha SA ia 8 
| L UNETED. Srares Lanp. Orecese Ce ee 

Paragraph 89° of. the circular of April M1, 1992 49 I im ee 1B), is . 

hereby: amended SO as to read :: aa aie 





eo te See gece ese 






ee AA). The charge ‘for: the ‘publication of notice’ “of abprieatian ‘for: patent in nee, = 
| mining: case.-in- all: districts. shall: not .exceed. the ‘legal: rates’ allowed by ‘the. oe 
"’, laws:.of the State: for, the. publication ‘of legal notices: wherein the notice is |. 
= "published, and in: no, case shall. the charge. exceed: $10.for’each.ten- lines.of . 
space. occupied” where’ publication. is ‘had ina daily. newspaper, and wheré: a 
aot ae ~ weekly: newspaper’ ig: ‘used. asa. ‘medium ‘of publication, $7. 250: ‘shall: be. the maxi: 

| ce Tum ‘charge: for ‘the same: Space.” ‘Such* charge: shall be ‘accepted : as. ‘full’ ‘payeo . 
“-menté ‘for Publication in each: ‘issue | of the’ hewspaper for the entire: ‘period a 
: required: by: law. Pe eee A ae eo Pet ae 





































“Tt is ‘expected hat” ‘hese: tides shall not ie 50. abbreviated, as. oe 
curtail, the, description: ‘essential. to-8 perfect notice, and On: the: other =. 
: hand. that: they shall: not: be: of: unnecessary * length: “The: printed ie 
“matter. must be set solid without: paragraphing } or any: display ‘in “In n the ce 
heading. and ‘shall be-in the usual: body. type: used in legal. notices. — Tho 3 
- 3, other type. is: used, no! allowance: will be-niade for addifional: space . 
on that: account. : The number: of solid: ‘lines: only: usec: in: advertising ©". 
by: actual count. will: be allowed... All -abbreviations:and ‘copy: mest: 22" 
oe fee strictly. followed. -The following - Issa sample: of. aidvertisement © 
: Je Bet: up. in. accordance: with Government, requirements and. contains all. 
og the. essential data. necessary: for publication : - ae Ae eee 
Pe 3 Mz: Ae No. 04421, Ue: ‘Ss. Land: Office: Biko, Nevada. ‘October’ BD, | fe2t. ‘Notiee. 
wer Es hereby, given. ‘that: the: -Jarbidge Buhl] ‘Mining: ‘Company: ‘by Wwe HE ‘Hudson, » 
oe attorney. in: fact, of: Jarbidge, Nevada,- ‘has. made: “application: for’: patent sto.” 
ny the Altitude, Altitude No. A Altitude: No. 3; and Altitude » ANNER, | lode ee 


“4 










































tric Mae County, “Neada.. etabets as: follows: 
ae Or dy: Altitude,.No..:3, whence: the quarter. corner:-of the 
poate pouddary 6 of. * See, 34; "T. 46 NR. 58 BE: , MD. B. and M.,, bears: ‘south, 41° 
“B46 avest: 7285. 63. feet, “thence: north. 20°14". Ww ‘est 1500. féet: to. corner: ‘No. 2 of. 
“said Jodes thence north. 69° 46" east. 560 feet to corner. No. 8 of said lode; thence 
south: 20°: 14, east: AIT feet! to. ‘corner, ‘Di “Altitude: INO: aS thence. north: 69° 46" ; 
east 1606.1 feet*to corner No. 8, Altitude. lode; thence south’ 20° 14": east “1500: 
feet, to. corner. -No., 4: of said lode. thence .south:,69° -46". west: 1606.1: fect, to 
‘ “corner ‘No. nal ‘Altitude, No. cs: . lode; thence north 20°: 14’. west. 417. 5, feet to, corner, 
"No. 4, Altitude ‘No. 3; ‘thence ‘south 69° 46’ west 569 feet to point of beginning. 
: There a are’ 0. sere ee sou ae claims. ~The location notices are’ recorded 
Le | nd. 53, mining lova- 


eee ; 






































ees or Th blication.: ‘oltations ine ee or ~ hearings) ‘involving’ ‘the. 
gute of lands, & the charges “may, not: exceed, the: rates’ provided. for. cate 


a ee, | ee: 
a 3 tl tee pe, _ = 


ae 


ee 50 | C. ‘Fivwer, 





ONT OF T THE ) INTERIOR, ae 
oe oo, GENERAL: Jen Orrice,, a 
oe : Ww tasking tiny Dy @. ned 









 Rewistor AND “Reonivar, | fh, 
2 __ Bismancx, Norear. Daxora: = 


ee ee ae - Poised! i ans a= at atts “=F age ee ee . make 
: Beg aoa Caety ag, Hat ARSE ae eos 


et ‘Wort: Berthold: ahidian  Resgevation 1 ir spree ‘Dakota’ who? ‘is  abinte! ty 
_--tmake payment. of: puteliase money due under: his entry: ‘or’ contraet .of pur 
I chase. as: required. by: existing, law or. regulations, on: application duly. ‘verified: 
showing that he is. unable’ to-make:payment. as required, shall be. granted an. 
* extension® tor the $1925" anniversary of the date. of his entry. or: contract: of: 
“. purchase’ upon’ ‘payment. of interest . in advance: at the rate: of 5. per -centum: 
“per annum. on” the: ‘amounts due fromthe. maturity: ‘thereof. to! ‘the: ‘Said an-” 
_ Miversary; and if. at the: “expiration: of ie extendéd Petidd the: éntryman or 




























oe “DECISIONS. ‘RELATIN @ 70: THE. PUBLIC. LANDS.” 













- purehiisér is” Stil’ ‘unable. ‘t6. “halk ‘the. payment ne ‘May, upon ‘the: same’ “terms at 
“and: eondit: ‘ons, in ‘the: discretion of. the: ‘Secretary. ‘of ‘the: Aniterior,, Be: gr ranted. se 
ae further extensions of Himes not execeding a period | of ‘three years, a8 ee 





a “The ¢ act. apple both ‘to entries. nade: tinder the: bet. of. Jun une. Al, Lf ce 
ert (36. Stat., , 455), and: those made. under: the. act HO: August: 8, Cae 
ee (38 Stat. , 681). code ie aie hay 
Previous’ “pequbiem onda im: “the- matter. Sop ‘pibymenite — The “pie 
2 “visions: of: the act’ of June. 1, 1910,' were specifically. extended to 
lands to. be ‘opened ‘under ‘the. act of. August: 3,.1914:. The. said: act: 
of June. 15-1910, ‘provides. that: one-fifth: of the: purchase price: ‘shall’ 
=< be paid at the time of. entry. and ‘the balance: in: five: equal: annual * | 
a -instaliments . commencing: two: years” from the” ‘date. ‘of entry... ‘Geos 
tion: Lvof:the. act: of May” 28. 1914" (88 Stat., , 883), ‘authorizes | an exe 
oe tension ‘of time: for: ‘one’ year” for: ‘the: payment of - any. ‘annual in=. 
| ~_stallmentu upon: ‘the ‘payment of the:interest in advance atthe rate of. 
5 per cent per annum on the amounts so. extended: and" that. any. 
ae ‘payment’ SO. extended may annually. thereafter: be extended: in-like:* 
“manner: provided that: all payments. are completed: within a period 
not” exceeding one: year. “after: the last payment. becomes. due under. 0°. 
“the act under which the entry was made. - Accordingly. the utmost: 
~ time allowed for. completion of ‘payments on entries’ made under the 9. | 
> act of June 1, 1910, or under. the’ act of August. 3, 1914, ‘was: seven ee 
poy ears” from pe date. of: entry. ie PA 
~The said:act of May 24, “1924, , modifies the above. ® requirements 
le the: following: respects: ee ; 7 | So oe 

















as “On ‘those: entries” on which | the: “Tyear ‘period 1 ‘for payment: ‘allowed: oie eee 
othe. ‘acts. cited - above. expires. ‘prior ‘to. the. “1925: -anniver sary” thereof, : ‘an: exe oe 
tension of ‘time maybe -obtained. to: ‘said: anniversary “upon -the ‘filing ‘of. A 
| ~~ application | duly: verified, ‘accompanied. ‘by’ payment. of. interest in advance-oa. 
.- “the amounts due -from the maturity thereof. to. the 1925 anniversary Of the 2 efi 
-* dates of the entries at the: rate of 5. per. cent per-annum. If at the ‘expira-))° 07> 
~~ “tion, ‘of : the extended period: entryman, is “still. ‘unable’ to. ‘make: the required” ee oe 
payment, further’ ‘extensions may be obtained from year to-year-in the’ same. 
"So manner,-but no..extension:-will: be: granted beyond a_ ‘period. OF: three years": - 

Sos the. 1925 anniversary of: the. date of the entry. entre toe ee es 





x “You: are ‘directed to. serve notice on each - entryman ‘who’ is in eee Cae 
a fault: in the matter of. payments. either of principal or interest that. 
at. the required sums. ‘are not. paid or an. extension. of. time obtained :° ae 
ag herein provided within. 30. ‘days. trom. receipt. of: notice ‘hereof, i a 
sow will Teper his Sent. ‘to. this office for cancellation. pr tbs, BES Aa poeta 

ag ays ace eget earn’ a ae Si Supa aoe Pee ee ee | Wrouas Sas ce 
Co omimissionen. et eee 










= -E © ‘Tinves. nthe dS “a fe, eee oe ee En 
ue & irst Assistant ¢ Seoretary.. ae = a: a har dae Laois dite 
















= _ DECISIONS. us LATING: “TO DHE PUBLIC ‘LANDS. . 






















oy TURISDICTION 0} OVER ‘DISPOSAL OF LANDS vi ‘WITHIN ABANDONED 
ne MILITARY | AND. LIGHTHOUSE. RESERVATIONS. _o 





















: od Instructions, Ju une : et, 1924. 






“Mourany. “Reseavarton—Lietous | Resmvanron—Je rORISDICTION.. . 


aNDONE. 
‘Where: Gong” 8s | ‘has: “by: separate. ‘acts: ‘conferred: specific” jurisdiction. “upon 
~ the, Department: -of ‘the Interior and’ the: Department of Commerce respec. 
tively to dispose.of 1 sublic lands: within.abandoned. Military and lighthouse: - 
yesetvations, the former. department, having assumed jurisdiction with the: 
‘consent: of. the. Jatter, may, under ‘its, coordinate. authority, dispose ‘of leis: -- 
which: were: comment within both. a military reservation : and. a a lighthouse: 

‘reservation: fo ee ee a 











AND. Disntitaviseim, Pa es: ee 
“opinion | of ‘Attorney Gener al. (22 Ops. “Att y. Gen, ; 486), | cited and aot a 
a guished. e ar, 


3 “ Oprnton’o ‘oF “ArTORNEY. Gunnar Crrep. 







2 MINNEY) First es Lssistont nt Beoretary 


= “By. letter of May: ‘14, 1924, in pursuance sf your. + [Comnilicisner 6 of ee 
oe the ‘General: : Land: Office] - yecommendation of ‘April 29,°1924;. the . 
= Department” ‘directed: the survey, ‘appraisal, and. disposal ‘under: the ee 
2 act of. July: Be 1884. (28: Stat:, 103), ‘ot certain small: tracts: in’ ‘Sees. ee 
- 20 .and.28, TY 54 SiR: 42 EB; , Florida, which -were ‘considered. subject 
= te disposal: under the said act as. rs porte of a an. 1 abandoned military : 
_ “Teservation. Absit Seid es re ee rere ne E 
os PE now have 5 your letter: of Tu une: e 14, , 1994, ‘ghatei: eortetn’ "questions: he 
oS ate. presented” as” “to. the: -Beopnibty: of: disposing of “the ‘tracts: cee 











were. algo doctiele itabe 5683 in a Jighthoude reactvation.: EADS 
ee Tt appears. that. the said lands swith others. were: reser ved: by. wakes: 
: tive order of August : 98, 1847, for Hghttonse:p Purposes; and by- Execu- 
tive | or ‘der of Bebriary. ty, 1897, they we : itai 
Purposes. So: . i 
By. Executive Oder of April 28, 1916, ‘the: ‘eade’: cwere.  deolarad : 
“tues: for military. purposés and were placed under ‘the control: of 
this Department | for disposal : ‘under the said:act. of July 5, 1884. 
_ Under: date of “May” 8.1916, the: 











cage ‘Department of. Cornmerce. stated. cS os 
that. these Jands, were, ‘not. | needed for lighthouse Purposes. and Te 













public dom a Se 
“By a abt: obs Calica. ‘of “March 2, 1917. (39° ‘Stat., 995), tent 
: which: had* erroneously. issued to. the. State: of. Florida for some.of " 
the reserved lands .was. confirmed, ‘and’ the. State: was also allowed =~ 
PhS | select the’ swamp. lands’ to. the: same extent ag if: the ‘reservations a 
had 1 never existed. That, act. expressly. recognized. the-said: reserva. << | 
ae ‘tions ¢ as abandoned and: relinguished. © In view’ of this record I think...” 
» -dtmay bé quite conclusively deduced that. the. lighthouse. reservation. 

is nonexistent. t. has: been abandoned by ¢ the. executive ‘department : 











"DECISIONS. RELATING tO co p PUBLIC LANDS. ie x o se : 













a ee the Lae conistitiite 3 a : portion: ne an lander “fghthouss ©. 
cs reservation and also. ‘an. ‘abandoned military’ reservation: “There: are. 
-vseparate. ‘special: acts: of Congress: Fok the sles of each. of ‘these oe 
two. classes:of lands: las Bak ee ae ee er ee 
Tteis t true. that ‘the Attorney , 









“merce i is. authorized. ‘to. oes OF abandoned "Hekthonss: sites ee 
the ‘act of March 4, 1913 (37 i Stat., 1017), and-that where. Congress 
has. provided : a particular method for disposal of a certain. class of © 

~ lands’ no other method may. be. employed... In this case, however, ‘the...’ | 

- act of J uly 5, 1884, ‘supra, is just as specific and definite in. conferring ~ 
Anriedichen upon this Department: to dispose, of. abandoned military ~ 

“_s reservation lands in a~ particular * ‘manner,’ ‘andthe: ‘President. Tas 
a SS ~ turned: ‘these « Jands® over: .to:. this; Department. for - that, .purpose. 0 
 Furthermore,! the. Department. of, Commerce i is not. claiming jurisdic- 
aoe but has. signified. its desire to leave. ithe. disposal of these tands eae 





a 


to: ‘the: jurisdiction. of this. Department, . eee 28s ae 

. Having. ‘assumed. jurisdiction. under - its: oordinsite: authority on 
“seems: ‘altogether appropriate. that: this, Department. should, proceed — 3 
oy accordance with prior. instructions... - This procedure . seems: to.- pe 
edandedy, preferable i in.the- instant, case, viewed from the. standpoint oo 
of administrative. exigency, especially. as: the. Jands. would i in ¢ any ya 
vhave to; be. surveyed. by. this. ‘Department. prior. to Aisposie.: st 

oe Wall therefore: proceed accordingly. _ 


















ome 8. EIDMANN,. i 


“= Devided J Sime 28, , 1924. 








_ Desuer: LAND —ENTARGHD, Hloxoesmean—Acr or. » Pen any, oe re 


The ‘act: of: Februaty: 27, 1917, és which: extended. ‘the Pact of: haere 80, 1890, 

: se DY, -permitting ‘one. who. has. made. an enlarged. homestead. entry for: 8202: oe 
a acres, to. make a. “desert-land. entry. for 160. acres, does: not. authorize the 
: ~ allowance. of. any. entry under the desert: latid | ‘law. in favor’ of one who’ has on 

entered. and’ ‘perfected’ ‘title: ‘to,0r: is’ holding an entry” or entries of more 


: “than: 820: acres: “Of agricultuz al Jand:* 














is 





Co “PRIOR Deraricentar Drerston’ ADEE TO. 


‘Case of Marshall Tt ) = acne t O. 









“Hopper: (at 






Fe Freney, First Assistant. Secretary, : wes De ug ak ek 
eee e This: ig’ an: appeal. by’ EF ted. Se idee ‘froin’: a rdgeiltoa: he - 
a tGbenaleioner 6 oft ue General Land Office « dated Mar ch 22, 1924, ’ hold-+ 












DE CTSt0} Ni 


. ing. : his -desert-land- appheation ce 


NW. 4, Sec. 19, 


_ - Montana, land: district; for. Fejection: o oe 1 the ground that : no. ) source: 
of water: furnishing: an. adequate supply fori irri, 
owas shown. : a Pas es ee ees 
Pelee Tteds. “needless to discuss the ‘Gotimissioner’s ‘Ss ground: ‘of rejection: 
oo ands the: appeal, : becatise the Speflestt shoved himself t disopalified 
from th vr vindalens dace wekele oR ge 


= as na specie! was. ried. fas nlarge 


one 390. acres: was patented to ‘him. on : 


a ea ‘enti. for 320. ae as I wads le De | 


thea of F ebruary 27 191% 
person ‘who as mad ates daily to er 


Shes i ule ta or ‘is: i oli an ey or. “entries: sof 
ae 320° acres: cof: eerieuleural ‘Tai 



























DECISIONS 1 RELATING 1 10. THE PUBLIC “LANDS, 
WILLIAM 3 Z ‘ONAIRE, : 


structions, dune 28, , 192 : 





“Om 3 AND- Gas. ‘Lanns—Prospacrine | Pmnct—Lnase Connors —Woaos 
ee PHRASES. Ps ee ie ae MPL ysiecie fa, 2 ee 
The. term: ve shall. be in compact: form “as. “used 1 in. section 1 of the ener of: eee 
“. Rebruary 25, 1920, in: connection. “with. the.-gr ‘anting | of ‘a five” per-.cent: 
: “royalty” ‘lease ‘thereunder, does. ‘niot® requiré” ‘that the: leased lands: be ¢on- 
‘tiguous in: all: cases, but contemplates. that a ‘permittee? may,” -wheré. AME See 
| ‘contiguous’ tracts. have ‘been included ‘in: a: ‘prospecting permit; ‘select. BSee Ee 
“a reward’ for: discovery, the ‘legal: ‘subdivision upon, “which” the. discovery a ae 
‘well is. located, and “such: ‘remaining: land,’ as near. thereto as is possible 
u to, the prescribed amount, whether: contiguous or: noncontignous, ees 









ix x, First Assistant ‘Secretary: : 





aan ; re urning- without approval your [ Commissioner’ Oe the» aes 

General’ Land. Office] proposed etter ‘to’ the: ‘register. and receiver s 

2 os Great alls, Montana, in: ‘which: ‘William J O'Haire is’ ‘required. to- a , 

: coe his: application _ for aledse: under section 4 of, the. general Le 
-act'so as. to. include contiguous tracts, cf aet 

he prospéeting permit, Great F Falls 052549, issued ta xh 












HES no tae Entire ranidee * S cS 
aaa res OF the: leasing ® act, owas. for the Ww. ad One 4. Pee: Ms... wen oe 
Jo NW 4: ‘NE. hy? See.’ “20; ES 85. NEE “R36: “and: ke Bice 4 SE. 

See: 35, 'T..36'N:, R 2 wW., | MM, ‘and: after making. a ‘discovery a 

*. oil upon ‘the’ SE: 4 £ SE! 4, Sec. 35, the permittee . asked. for-a. panes oe 
cn at a a royalty. of 5. Bae: cent. as reward. for such discovery: upon’ thee 
a EE? SEe ay ‘See. 35, ee N, Rk 2 Ws and SW: 4 cs ‘SE. 4; Set, on 
er NW. ‘4NE. $,8e ; oO We oe a 
oo In: “your ‘Totter 4 : ae te propane to requir him ‘to take. a tee at. Boa 
gs ‘per cent: royalty: for 160° acres. of the contiguous: Jands*i in’ any 85: Ny ee 

- Eee PR W., ‘or: in:the. alternative, to apcepk s such Tease, for 80-2 agres onl a oe 
8 including the. Aiscovery, well. of ‘hi : 


























: Ralocted. and applied for ab a royalty 6 ot 5 per cent : & ‘shall bei in eae io Lo 
_ Pact form?" | 3 Ce ee 
oe Phe! action proposed | Is. contrary tothe expressed. provision: Of -see-- 
“tion: 14 of the. act in. SO. far as it proposes: to cut-the area to.80. acres, | 
jit the. discovery: well-i is to be included. That. section: expressly: pro=: oe 
“vides, ‘ “That: the: permittee. shall: be granted a. lease for-as much as: one} 
-hundred’ and. sixty: acres. ©: said. lands, 4 if ' there be: that, number. of! 
“acres. within: the perinit.’ ” ee 2 a cunee tees oe 
: The: words “ ‘shall be i in ‘compact forni” yelied ‘upon, in your 1 letters POE e 
standing : alone might warrant. the interpretation ¢ given therein, - Tireyy ee ee 
must, however, be construed in the Hight ¢ of. the 1 rest: of the seatioma 
and the act. asa whole, ee sae s 






























cn soright as. a pewaed for. ‘oul hliovery. E« owes : 
oe inherent in » the! ‘idea, of: a reward q : eo 





‘lon area. could: te moire teat favorable’ Tooatio: oe structiire ny 
and the permittee | could not: safely’ s secure an enlarged area near’ by 
without: danger: of losing: a- lease. for his well by: being required: to. 
. take contiguous lands: i in a. less favorable: Jocation’ at the lower Toy 
-alty.and to meet. such: terms as’ ‘might be prescribed for. the.area with. : 
} the. well, few persons: or. corporations would be warranted. i in: ‘making Jolhas eat 
| | the expenditures. and: assuming: the risks-attendant ‘upon’ the Grilling’ 6 
of wells i in unproven fields. Such-a result. would: be contrary: tothe as: 
f vexpressed purpose“of the leasing act which i is ‘to heen ene. “Bhospects a ey Me 
By and devélopment. of 1 ‘unproven: fields 22) Coe Shiai ab 

Section 18. of the leasing : act, authorizes. thei ‘issuance 2 of permite. for oie Gey 
ands‘ in: a: “reasonably compact. form ” “and: the Department. has: con- a oe 
| strued: that to. mean incontiguous: areas. within a: general: area’-six eee 
miles square where, because of. prior: disposals, a _reasonable-area of 09° 3° 
| contiguous’ lands. can” “not be ‘secured, » Having granted permits: for. Pe She ce 
‘such - incontiguous. areas, the Department: is under:a:legal-.duty.to/.- - artes 
| issue a lease. for one-fourth. the area, or: for: at ‘least 160: aeres. if the : eae a an 
/ permit ‘covers that. area, Upon. discovery. by. the permittee, andcean 3) 
Lonly,. therefore, require: that. the area: selected: be: in: a reasonably. Serer 
compact. form. Any area. ‘sought ata. royalty. of: Be per: ‘cent: which oe Boece 
includes: the discovery. well: and: ‘such’ lands. as. are. as near thereto as faye os 
"possible is reasonably: compact. and. should. be SO" -Vécoenized. ee 

-In-the instant case the permittee should: only. be’ ‘required, to. send: 
his application. to-inelude the W.4NE. 4, Sec: 17, in leu of the land 
l selected 4 in sections:17 and. 20, or: allowed, im the’ alternative, ‘to select: 
ithe « entire 160. acres 3 from contiguous 40- “acre tracts. in said. ‘sectio: 






















: dee eee a 2 wnt See Fer 
a fa yg rae “ a rae 


“Honesrnan ~ENtRY—ENLanqep 
DENCE i . SraTurEs, 


an ‘original homestea entry. which, has, ‘become: the ‘communit: property if 
“the. -entryman. and: ‘his: wife, “although: the’ legal: title” ‘is. in the jame* of. th 
“latter, is still owned by., the entryman: within: the: intent, of section © of. the 
- enlarged | homestead act. a es | - 











us ing Pe apg: ise afitry amade: December ¢ 6, 1916; y under era 
| 7 of the. emerged, oneal act. for..N:. ¥ Sw. Bi “SW. £8 W. & Bo 
a. .5E By Bets By oT, 16, ce R 2: E., AM. D. ba bn 





- en “Bia rate on; the: “dditional eitry 3 was. 5 eabnnitted | Je anuary: 95. iz 
re oe 1928, but final. certificate. was.-withheld atthe. request . ofthe: chief °) 
ong Qn. the recommendation. of. a ‘special: agent, t BbO We 
ek cvedings 9 were ‘instituted against. the entry. on: the charges yeh SEE 










Nata oS he That. @aimant, has: not! established: and maintained ‘aly residence ey “te : 
eae additional. entry... Atty ae Hane oa nica EER 

oD hat ‘claimant is not. entitled bo; apa the. spesidence: paainitatined a bavthect 
original’ entry as: ‘residénce to perfect. the:.additional, ‘entry; for, the. reason ‘that . foe 
ov she did not own-the land embraced in the original ‘entry: on. the. date. the ‘addi- 
a _ tional: ‘was ‘filed, ‘nor’ ‘has* hé,? since” ling ‘the! additional | el ntry, acquired title” 7 

















fae Te nis answer: entryman ° ‘admittédl tak he Heal not: ‘eeotded “Ga. he 
aS a ‘qalditionsl: entry,’ ‘but: stated: thi it the original eu, was. PRED, ae 
ns os property; the title beitig i in b the n name. 2 of his wife. ae ae 





oe ue homestead, ‘serial’ 010052; “Bail: Pranetbco, are as s follows’ 
. - Date. of: entry; December 6 1916. * doors alee aes 

Date sof: final. proof, : January. 25; 1923.0 4° Bue ieee ees ANE Taide se 

aoe : March’ 3,,1910,. mortgage,. Ben; ‘Hennagan. and: Clara: B. Heniiagan, iis: wite: PPE 

© to Savings. & ‘Loan’ Bank of. ‘San Benito. County,. Hollister,’ Galif...on. originals» 

| ad Buy 8. am ar and other lands, "Security. for prom: 'SSOFY, 7 











| homestead, See, et, 









: of | Hennesan, a 
2 NOs ainhek 8 ‘1913, Lee Mande Towle; Gommiasioner ‘OB Spatide ‘Court: a 
2San Benito, “as: ‘to. sale. -of.original homestead and other lands ‘to Savings and 
oan. Bank of. San. Benito. County, ‘pursuant: to order: of. sale and. decree of ra 
- foreclostire, ‘Superior Court,. ‘in case of. Savings. and: Loan. Bank: of San Benito’. - 
~ County. v. ‘Ben Hennegan, Clarx’ Be : Hénnegan,. and: John Oliver, defendants. ad oF 
~ Decree, September. 29, 1913, $5,555.77, and ‘$91, 00 costs. Sold: at. public. auction ae 
for: $5,646. i Gacen a Certificates of: sales “page: B07, “San ‘Benito. County.) oes 
December’ 2, 1914, Deed; Savings. & Loan ‘Bank of: Sat Benito, ‘County tomy 
- Glavty ‘Wi ‘Heriiag ran; $5, 835. 00. “V. 54, page 1 of Deeds. . 
aS - December® ie 1914, . Mortgage, “Clara. Be ‘Hennag am and. Ben ‘Hennagan:. 0,” 
a “Savings: & Loan. ‘Bank; of: San: ‘Benito: ‘County; : Security: for: promissory: note, cae 
$4,000; V. 44, page 204, Moraes astra Bank of! Tealy December 29, 1916. 
Poe i Satisfied in full, Aug just 28, AOI. 5: ue fe ate & 2 











~ . a 
re a ee ee 























Tra oon waits, ‘Beneficiaries, Saunt, proslieory a nt te, $7 8 
oe “Trust: Deeds! 


SW! J SW."P NW. 4 See: 37, oe & R ee ‘MDM, co AM ADO 
greater ‘portion’ of “t] é year 1919)" when. he and. his wife were away at ‘Pittsburg. 


and. San 1 Francisco, ae ee 1920 and 1921, when: Ben Hetindgar: was: away ES 


rs ‘at any. “time the. hearing x may ‘be. set ¢ on. -the contest. atten’ ‘and that no aeeeahe 
<> Will, be. entered Se ei party, hereto after: the: ‘ate. of. this. fdpmenien 


‘the “original homestead and, that ; “said: oe ee su ane 


Opes Oo 


oe. By. decision’ dated, November 93 1928, the. ‘local: officers’ hel that 
Lae the ‘land: patented ‘to. Hennagan under: his: original entry : was ‘coun 
ce munity. property and recommended that: the. contest ‘be: dismissed 
oe “Section. Ts of the enlarged. homestead . act: under: avhich: the: entry 
ine question. Was: ‘made, provides, that. no: posidence: shall: be reqitited. 
on. the. additiona entry. Saf tlie: -entryman: is: fesidina: on. ‘his: former 
entry” a located not. | exceeding 2 20, miles ‘aways: De ee ee 























‘DECISIONS: ‘RELATING. TO THE B PUBLIC. LA DS. 


ae ae a paraplaphe 6. of ‘the ‘egnluticns: a July: 9. 4916, Circular N No” 
486, (45, L. D., 208), it is stated that if the land: entered j is’ within. 20. 
pose of the original entry, the homesteader percents reside ¢ on 1 the” 


: + continue b both:  owerhip cai oe ‘ntil ‘eibiniasion, of f prool” ce 
ie Oe: construction placed. on: the statute by. said: paragraph: 6 As,” ine 
omy: opinion,: a ‘proper. one, if reasonably” and- liberally. ‘construed, “as” 
-. the: manifest intention of ‘Congress was to. grant, under" specified 
Jabeng 8 conditions, ‘the right claimed. by Hennagan. to.those who still have. an 
Sue interest. in‘and are residing. -upon their’ original homestead: entries. 
feet While: it may: be: that in this -case- Hennagan . is: not™j ossessed of 
aes a: legal title in and. to his. original: entry as. had’ been’ recognized — 
by. the: Department. in’ ‘construing ‘other homestead laws, 3 ‘Tam. con-.” 
need that he has‘-a: substantial interest: therein, the. Jand. heviig | 
~ been. acquired. after. foreclosure by- his: wife, and: the: indebtedness — 
i thereon, having been ‘paid. off, wholly or: largely,. through. his ‘Tabor < 
-... -and-earnings: : - Moreover, both’ he:and“his wife allege, and regard the. : 
eee original’ homestead. land as community property.: en ee 
ee il ‘administering section 7 of the enlarged. homestea act, fr regard”: ] 
: a (lite entryman’ s interest in his. original, homestead ‘entry. as. sufficient. | 
to warrant. the-allowanceand ‘acceptance of his ‘additional entry. 
| Accordingly, | final proof being found setiatactoryy* same is accepted, © 
| and ‘the decision nappealed: from reversed. oo oes 





Lar rae es ii Se et 














MYRTLE K ‘WELLS. 


Decided. Tune: 25, 102. 





wae Aion Witte Shawnie. | | = = a ek: 
oe Ene: requir ement contained: in the proviso to: section 2 of the’ act: of Decein-, 

a ‘ber: 11,* 1919; “that::a ‘claim for. repayment must” thereafter: be presented © 

fae within: two. years. from: the’ issuance: Of. patent’ or’ from: ‘the. ‘passage. of the « 
act, is. mandatory- and: can: not pe. waived because: ‘the claimant. did) not. 
have. EnoWledge of the. act for: more: than “two! ‘years after. its "enactment, 


ie, 7 Peery ares eae igo ‘ 

: ge PE ek a fb an eet Bee Kt . 

: ats ? ie SP ted is, We, Sho her He eR ON famed ar, SF aa or 
siete cent . 1 Sek Se bast TOP ont gage, Oy NE I nat tg oe Se te : 






9 My. Waskington,' ‘andar which’ he Seay see to : pay, , and: i paid 
: is 50 ) pera acre: efor the tand: when i he should: have’ been alled:on'to pay: 









oe The ‘patait: deseed viuider: that’ sentry i in 1891 ae: on Oétobér 81, 
ee Lae or. "about 32. a ‘Tyten, Myre 5S wats: the: dacs of the 





The 1 Saad a Depdcfenentb ‘hed, no. ss auchoribyet to: pdde than i 
“deny this. application: “under :the: circumstances of: this’ case. and the 


i 7 - Aecision appealed f from i = therefore, hpbrebiy.a affirmed. 


| EXTENSION: OF TIME FOR BEGINNING | DRILLING ¢ OPERATIONS 





= ‘UNDER > OIL. AND: GAS: PERMITS—CIRCULAR 1] No. 801 (49 EE. 
Aas AMENDED. is ee eee ce 
ee : " Txeruorsons. S Se oe c 


aie No. 248) 


| Devarmient OF. THE. p Keremon, se i 





ge oe s so prstes | angered FF anuary 1, es (42. Stat., 356), the | 


oe alee otk the: Tnterior was. authorized to: erent an. 2 eS Of 










“DECISIONS | RELATING 10. THE PUBLIC. ‘LANDS 







per ite: pay 
me S487) - This act applies: to: the Territory ¢ of Alaska. 2 fh a = ine 
“ The't text, of. the act is as. follows: a ee Ee eae 












‘inted p pursuant. 6. hes ack ‘of Bebruary. 28, 1920. (41 iat 





Be. it- enacted: by the. ‘Senate ‘and: ‘House: GF Representatives ‘Of: tie United 
“States: of America: mn Congr ess: assembled, That: the’ Secretary of ‘the: Interior” oh 
“  Maay,. if he shall find: that ‘any- oil or: gas: permittee has beer’ unable, “with :the .-" 


e ne 


: oo exercise of diligence,. to. begin. drilling. operations..or:to aril: wells ofthe’ depth *.. 
coed and: within. the. time. prescribed. by. section: ‘13. of: the: ‘Act of Corigress - approved : 
"February 25, 1920 (Rorty-tirst . Statutes, page. 487) ,. “extend. the: time. for: be." 






Dir eAaries stich drilling “or compete | it to. ‘the. amount, ‘specified . in, 1 the, Act yt 





| ee to be ‘acoomplanied | by, the conmoborating: affidavit of at Teast co 


Pee “in waiking an. application for eeeion: of time Hie permittee tat pa 
ae Shae that thé corners of the claini have been niarked with substantial - 
. sthonuments and'that ‘avnotice has: been® ‘posted. as required in-para-. 

* 2 graph? ‘AL of: ‘the: permit: is there. is no provision | of law: under. which’ Be 

the, time | may: ‘be extendéd- ‘for: compliance ’ ‘with* tha : requirement. : oo 
marae “The permittee Toust. show: whether: or not-any, oil or gas well is ‘being ae 
a drilled « onthe: ‘geologic structire: ‘upon “which ‘the Tand’ embraced in. 
the permit is located; or within: approximately 10 miles‘of such ‘land, ae 


ate ‘ Accordingly,’ a permittee. “who hag Hoan: unable ‘with the exercise ee ; 
oon due. diligence to” comply with. the drilling requirements of a ‘permit. 
e - . “issued: under any section: of the’ act. of February ‘ 25, 1920, may, if the. 
-..».faets. warrant; be grarited'an extension of'time upon ‘filing an, appli- —o 
sation: 4 therefor, accompanied: ‘by. his: own: ‘affidavit setting forth what oo. 
_. sefforts;. if” any, “He has’ niade: to! comply with the terms. ‘of his permit a 
and the’ reasons: for delay i in- the full compliance’ therewith, and: such: ~ 


oo and: if such well-is being drilled, give the legal subdivision, section, «. J 


“township, and. Tange on. ‘which. ihe, well is Tocated, and. furnish as ee 
ee full infor mation: ‘ag he canas. to: when’ the. well was begun, its-ap- 
~".- proximate: depth, the. character. of the: formation. ‘penetrated and the. 
. "4. prospects. for: discovery of oil or gas. ‘Tf the application: for exten- - 
“sion, is. based ‘upon contributic ons ymade: by. the permittee toward ‘sink-- . 
ing of-a test well. upon the structure, full disclosure of the amount. - 
cand nature of such. contributions. and: the. conditions ‘under. awhich: the’. : 
aoe “ same.t were made must be shown, which showing: must-be corroborated = : 
© Je by. the: affidavit of one or more 2 of the e parties, under whose e authority... : 














Bea the well is ‘being’ drilled. fea 


“The affidavit: ‘by. the. pplicant 3 iniuist. ‘also: ao ihe” time leh: he, 7 


"ES proposes to commence or resume his operations and’ any ar rangement. oo 
oe, he has made for: complying. with the ‘drilling: requirements. Of the." 
oo opermnit:: TH the: applicant. alleges that he has entered into a contract. 


poe “to: anil: the lind; ‘his: application must. ‘be. supported ‘by ‘the. affidavit ioe 
, Ok the arilling cont actor as. 3 to. the terms of ‘the contract, the ne means 












een NS ‘RELATING 10. THE ‘pustic LANDS. 





: An ee of time to oooh one’ of the acts jedidieed: byt the 
ae enn “necessarily extends, for the same ‘period of time: for: the: per: 
ae formance of: all subsequent requirements. and.as the: bondi is. expressly 
- ~ limited by. its terms to the period, for which: the. permit: was. granted, 
the: permittee. must furnish. a properly. executed assent: by. the: ‘surety © 
to the: extension of his bond to. cover the life of the permit, as ‘at oe 
“be ¢ extended if ar extension i is granted. ee 
7 he: application may be filed in: the General: ‘Tang Office ¢ or-in. ne ae 
— Jocal: land office having jurisdiction over the land involved by the: ~~: 

- permit. Tn the latter: event | proper. applications will. be: promptly ee 
“forwarded to. this office: by. the local officers:, In‘ cases where appli¢as 0 
fons. for. extensions filed in. the. local. offices. are not: in. accordance’. ee 
herewith, you will require the permittees. to remedy: the defects within a aes 
1B days. from: “receipt. of notice, and will. transmit the: applications. _ Le 
with evidence: of service. and. a report of action: ' talken: ab ithe: Loihed a a. 
oP tion:, of the. time allowed. . ee . 
-». »Oireular No. 801; ‘approved Jamary 12, 1923 aC) 4 Bs 
hereby amended s SO as to. conform: herewith, | 
































403), Bo 








‘Wms Seer, co 
: of ommissioner. : 






| an C ee Coat ALi oo 
a ae First Assistant Serdang, 


sana MONUMENT, 
| Opinion, Jun€ at , 1924. 






“ Rierrt OF: Way--Cawats: SAND: ‘Drpomes—Ruoraatarron—Iyprh 
ee TIONAL MonuM ENTS=-STATUTES. ee ae 

The. in bition 1 in: the act: of: ‘Mareh’ 3. 1921, ‘against: the granting: of! rights 
ee of. way. over. public. lands. within. national parks. and, national. monuments 
“without C authority: of. Congr ess” ‘is. ‘applicable. to. the. extension: 01 
canals for. the’ irrigation ‘of ‘Indian ands, and nothing in. the: act. 01 August 
BOs. 1890, : reserving” a. tight of way. “for ditches | ‘or ‘canals. constructed “by 
-autliority. ‘of; the: “United: States, orin: the: appr opriation: acts. providing for 
a the construction « of Inrigation; works for, the benedt: of the. Indians; grants 
_, tha authority, - oo a Decne es ee 






























~ Sort 1TOR’S OpINton r Geren . ‘AND. ‘Aperamp, 





: ae -Opinior ins Arbuckle  Reservotr Company. (0 i D, » 385), tte and applied 

















oe BIO "DECISIONS ‘RELATING TO cE PUBLIC. LANDS. ee pret 
ae : : Re 8 E, “Axizona, which section’ is + within ‘the Casa Gi unde N National, 


. ba for: the: ‘constriction: ‘of dam, reservoirs, “end canals’ ae 0 ia Pe 
oe irrigation. of Indian Lands on the Gila River’ Indian. Reservation.” 
eos FE ds: represented that" in: ‘connection with the: construction. of: ‘this 
system it is‘necessary to. construct’ what i is ‘known. as the Pima lateral 
oe ‘through: the said national monument: “Its further represented. that 2.2: 
. this lateral as proposed. will: run. along the margin of the reserva- 
tion and will not: molest any of’ the: Diehittoric'o or. other ruins for 
os which the. reservation was established. me | 


~In my. opinion: of April: 93, 1994, construing ‘Hie: nee “of March: 3 hee 


ois 1921 (41- Stat.,, 1858), with refere ence. to the: Arbuckle: “Reservoir 
Soe” ~ Company. (50. in Ds , 388), it “was. said: a Or eae 
. - The language ‘of tie’ ‘law. is: ‘compretiéiisive and. ‘absolute. “tt “Seppemiy 
Re prohibits. the: granting. thereafter’ of | any permit ‘or “other: authorization. for... 
reservoirs | or. other works. for. ‘storage. or carriage. of: water ‘within: the. limits. : 

— a of any: national ‘park. or. national monument. without : “specific authority: ic ae 
ae _~> Congress. © “The | inhibition... applies | to. such works -for irrigation | purposes - AS 
swell as for power purposes. That such is the letter of the law. can not be. 
ae questioned, and the safeguard thus provided’ is. just -as appropriate in the 
a . one case as: ‘in the» other. TE: a “storage. Teseryv oir or. “A: canal: be. reg arded | ages 
”- objectionable: and. inconsistent with. the purpose of the. reservation. when ~~ 
ae such” structures. are. intended. for: use- in: eonnection: with: power » “development, muse 
CS Sits. difficult to see: ‘wherein. . they” would. be unobjectionable - if - intended: oe os 
(0) tnrlgation. a anes be tas a Ba gs Fs ast 


“In. submitting ¢ the 4 jnateat case refuel nee: “was j made 6. ae é above 


| ee ‘opinion. and two points were. suggested. as. affording reasons. awhy the. 
o..aet of March 8, 1921, should be held. to. furnish: no obstacle: to the 2 
wet construction. of: the- canal ain guuestion. © “Tt is.said. that: Congress; 
ae has’ ‘on several. occasions. voiced: ibe. ‘opinion. by specific. acts” relating: ore 
LO ob this: project. and. therefore. the: act-of <March 3;:1921,° does not: 
oo affect: the. instant case. -It is’ further’ coritended © ‘that the. act’ OF er 
ces August. 30, 1890. (26: Stat; Be 391); ‘yesérved. ar right’ of: way. for = 
-~ ditches. or canals: cotistrnéted by authority. of the United States, and 
es that: the: act’ of March. 3S 1921, ‘should not: be: construed. as affecting a8 
the righit of:the:Government to. construct the: proposed canal: a 
oo The-act of ‘August 30,, -1890, swwould: appear to have-no: application 
ae an: the matter. ‘That act merely provided: that in “the - issuance of .~ 
ee -patents: west. of the 100th meridian there: should” be: expressly: Te . 
_ served a a right of. way for. ditches or canals: constructed: by authority 
~~~ of the United States. There 3 is no. patent. inyolved 1 insthis case.:The 
ae ~ Government: has not merely. a. right. of way. At: has. ‘the: full: title..." 
~ and may do with the land what it: may. please. to. do, ‘but. this: may.” 
Jobe done only. by: competent authority,. andthe: executive, branch. may: 
oo net tdor what: is: forbidden by: ‘Congress. By authority. “Of Congress... 
es — this tract has been reserved: for a particular purpose, and Congress. 




















‘oo 


pa faethes’ Said in: the: act” ‘of ‘Mord: 3, 4921, “that. it may. “hot ibe a 
~ usec ‘for: canal ‘or Storage purposes” “without specific. authority. of oe. 
~~ Congress. . I- do not think such: specific, authority. canbe found in <0 
: » appropi ‘ation: acts” for. a ‘general ‘project. without | expressed. ad 





"DECISIONS | RELATING. TO" TRE ‘PUBLIC Laps. 


oe direct, reference. to the. particular area in- question.” 


ee Sot ns 


tym ew 


| Rocrsem AND > REcerver; 


: which reads as. follows: 


22 From: the: representations’ made, I am per: suaded that. ae odnadue 
- would: not. injure the. reservation. and: that: it is: “probably. desirable: © ee 
and, perhaps. even essential ‘from: an. engineering. ‘Standpoint: that: At’ oa 
-. be constructed: along: the ‘ine’ laid. down. Authority to do. this’ can. es 
7m doubtless: be obtained at the: next: Session: of ‘Congress. © “Tn my. opine. 
~ don this” Depertimenth hast no power ‘to: ) authorize the © ‘construction oo 
“sanders ‘present law. eo ee Pe eS oe 





Approved: 





“Assistant f Beoretory. 





DISPOSAL oF “PUBLIC “LANDS” IN: THE COLUMBIA. oR ‘MOSES | 


RESERVATION, "WASHINGTON—ACT oF JUNE 3, ‘1924, ee 






- Ivsraverios. 






_ Deranramyr: OF: THE: ® Tieton, 


| W Washington, D. Gs ca uly: 4, » 1988 = 





Wat irvitie, Wasurigran: . 








Four attention. ‘is. directed. to. the s act of Congress spent Ju une* eS 
3, 1924 (8 Stat., , 357), entitled: oO ee on | 
_ “An! act to authorize acquisition. of: unreserved public i lands ‘in. the: Columbia. 


or. Moses: ‘Reservation, ‘State of: Washington, under Acts, of Mareh. 28, 1912, . oes : 
“and: March: 3, 1877, and for other Purposes ae : ae 








“That from and after ‘the passage Of this Act all unr eserved publi 1 lands within - 


the” former €olumbia™ Or! “Moses - -Reserve- An the: State of ‘Washington, ‘made: 


- subject ‘to! ‘acquisition’ under the “homestead ° laws’ ‘by the. Act’ ‘of. ‘Congress - Ce 
» approved . July. 4: 1884: ‘(Twenty-third Statutes, ‘page 76), be. ‘and: ‘they. are - oe Sake 


«hereby, ‘made: ‘subject to. acquisition | ‘under: the Isolated: Tr act: (Act ‘of. Marchi. 


_ 28,1912); Desert Land (Act. of. March By AST, and. other: Acts _applicable 
“generally: to: the. public domain. - 





~The. effect, of, the act. is to. make: ‘the’ Bad Tanda. subject t to: ) disposi- : oe 


ion in like manner.as ‘other vacant, unappropriated, and. unreserved 


public i lands. Make: appropriate n notations « on your records.” 


Woirat ‘Sem, 





“Fir inst Assistant 1 eoretory, ee 








“GENERAL Lanp: Orerce, , 









Co ommissioner. ne mie oo 





a Tea Conmarrsstonei ER’ Or. THE. Gennes, Lawn Orricr? 


ica "DECISIONS. ‘RELATING 0 THE. PUBLIC JLANDS._ Ee “Tyo 





_ STATE INDEMNITY, , SELECTIONS —FORM OF PATENT—AcT: OF. ae 
: . APRIL 14,. 1914. : ee 








a Tea pee 





Dardis or. pane DN'niior,” s 7 
Washing ton, ‘DO, J ay? by i 98h, a - 








“The. Department . has. consider ed. your: ‘letter: of. i une: 80; 1994, a 


- 7 roquestinig instructions: as to. swwhether. the: act. of. “April: 14; 1914. (38 
oes Stats, 335), IS. applicable. to State. indemnity’ ‘selections,’ andi if soy. 
a, .. whether. conveyance s should bei in. form of eens ore of, a 1 supplemental 


: clear list. - 





In the cquacicne: ot Fa une 3, 1914 (43 i. D. 7 1) 5 the “DépeGtinent _ 


ie ao held that. the act: affected, “all filings, locations. selections, or entries — 
se upon” which. patent or: its. equivalent has issued or. may. hereafter © 





> placed on the act. should. be. adhered: tO, and: that an. appropriate cases 


re : st antially the’ following form: ” ae 


Sof. State ‘indemnity selections you ¢ cause > to be issued a . patent 1 In te, 


: te 





ae The United States of América, oo ‘alt to “tim these “presents shall come, ae 





: aes to the ‘United: ‘States. all coal. (in, a Jands, ‘and. to: it,, or, Spon _ 
ae 2 anthorlzed | by: it, the « right. to. prospect. Tor, nine, and a coal: from: Mite 


. ee the act. a and 





aa ut, the. reser ration | hereinbefore mentioned. and. recited., 











“Now, therefore, gichaw Ne | ‘that 8 ae States of ne. aceordani on 











Bisa A ssistant Secretary Ye 







The. Department, is of opinion. -that: the: interpretation: thus. . 






"DECISIONS ‘RELATING ‘TO Bee ‘PUBLIC’ SUENDE: 5, 








EXTENSION oF ‘TIME ) FOR PAYMENT—cROW INDIAN’ “LANDS a 


_ Tsinvertons, ae ih 





~ fotreuas: Ne 248, sien Perr RPT Sey 


Dueagoeenn oF: THE. SLyrerror, 

Pe —GenenaL Lanp: Oe Foe a 
hee ee ee ee ee Washington, 2 De On di ely 5, rib 
ee Reotsren 4 AND. Dy RECEIVER... ee oe ee : Oa 

ee ae , BILLINGS, ete i ee la, ee a 
oe The: President’s. proclamation: issued: Ae une: 9, 1994, ‘providing’ for ne 
- “further extension of time. for payment: by purchasers/and entrymen 7° 
- under.the Pr esident’s proclamations: of September 28,1914: (88° State 
- 2029), and April 6; 1917. (40: Stat., 1653), of lands in: the ceded ‘Dore: : ee 
. tion, of the: Crow, Indian Reservation; Monitana, directs— = i or ee 














That: any. purchaser or. ehitryman ot Jands within: ‘sald’ former ‘Reser rvaition | ‘pho : : Re ve | 
4s ‘unable - to. “pay the purchase. money. due. under: his: purchase or: entry” made BAY a Bs 
> under.. the: said Proclamation. of, September: 28,4 1914, | or the- Said. Proclamation oe . 

of April. 6, 1917, upon: filing, in: the. local land. office. an affidavit. corroborated.’ ee 
by two ‘persons: -settitig “out. his: inability ‘to make the required’ payment, and’= 000s 
the reasons therefor: shall. be granted. an. extension : of time until the: 1925 anni- eae 
yer sary: of: the: date’ of: ‘his: entry’ or" purchase: upon ‘thie: pay ment: to: the Receiver mie Latta 
3 OF: the. district land: office::of: iiterest.at: the! rate ‘of ‘five: per ‘cent: per: ‘annum'- 
on. the; amounts; extended. from: the. maturities thereof: tothe’: expiration ; of the: ee 

period. of extension. Phe: ‘district. land. office. will promptly. notify: all purchasers, “ 

and ‘entrymen. ‘entitled ‘to: ‘the. extension. of: the: manner in: which, it may - be ee 
ie obtained.’ Tf the affidavit: is: not filed. and: the. interest paid within thirty days eae nhs 

‘from. receipt’ o£ ‘notice, or if, within stich. time, ‘the amounts. in’ ar rears. are’ ‘Not. Z iam hee 
o>. paid-in, full, the. purchases or entries for which the: ‘amounts: aré. “due: will be eee ae 
ibis reported. by: the district: Jand. ‘office: to. the: General; Land: ‘Office: for cancellation. ioe a ae 
o oe to. said ‘proaldcigipl the fallbwiig repulitioni are’ BE ee aoa 
= soibed =: “hae hag : : ae: 
os The: neat proclamation. of Septeniber 98, 4914, provided: thats a 
“one-third. of the price ‘of the land-must be. paid: vient the entry or 03. 
. ‘purchase is. made, In case of a purchase’ the balance of the prices 
~ must. be paid 3 in. ‘two equal payménts,. one year ‘and two ‘years there. ae 
after ‘and in case of any entry in two equal: payments three years) 0. 
~ and four years thereafter unless paid sooner. . The said proclamation Pe 
vot April. 6, 1917, provided. that one-fifth of the purchase. price must 0 
os be paid” on: the. day. following the: sale and: that: the balance oust be 
: _ paid in- four: equal: annual installments, in one; two, three; and four ; 
“years” after. the: date. of. sale. unless: paid: sooner. By. President’s . 
a _ proclamations. of. May- 5; 1920. AY. Stat.; A 93); “August: 1, 1921 (42 : 
© Staty-2246), July 10, 1922 (42 Stat., 2981), and December 18, 1923, 
extensions 21 of, time | were e allowed: until the 1924 anniversaries sof the oe 














: oS pa af ue 5 juachai a a ee a mnde sider the. said adekdao & 
~_- of September 28, 1914, and April 6, 1917." Under the present proc- 


- + <. lamation. ‘an extension of time to*the 1925 anniversaries of said 
Boek purchases and entries may be secured under the conditions specified ne 
ee en eee oy 


2, Within thixty” idayé Son ricelpt ‘of ie ae ie given by you. 


:  Fnmediately’ any, ‘purchaser. or entryman. whose payments | are in de- 2." 


oe fault’ at the-time of such receipt must either pay the. amounts due. - 


sina in full or he may file i in your office a corroborated. affidavit: ‘setting. out 


we his inability to do so, and the reason therefor accompanied by interest . 


“ at'the tate of 5 sper cent: per: annum on 1 the: amounts for which. an 
Be _ extension is: ‘sought: ee ee ee ee 


8. The time. for any payment e can not. be extended to: a. | date yond : 


a =e ‘the 1925° ‘anniversary. 


4° Proof may be: sobmitied at any inte 5 botore: such  panivanaiy: 


7 provided ¢h the: ‘requirements: of the: law as. to. 0. payments, are. complied 


= with. 


Dee No. extortion: wall Be. ‘alléwed: oes the: affidavit ‘gaa: “Hiteneet! : 


as: heréiii: required | are transmitted to your office. within the time. 


~.. allowed. 


‘You will forward. a: copy. “Of ee Gietmuctions. i an purchaser . 


| a Bs ‘Or. entryman. who. is affected: thereby,. advising him: that in order: ton 
secure the benefits: of said: proclamation: he must comply’ with-its ree 


i quirements as herein explained, and that in the event of his failure — | 
to take such action within “the. time allowed, the. purchase or entry 


. will be: reported for. cancellation and forfeiture of payments wathout: ? 


are taken, transmitting: evidencg of s service of notice. 


| Approved: Sees ee ee 


7 further. notice: to: him. 


“You will in due’ Anne. oe thes cases’ in: caneh no action has tea 


Wanna ‘See ee, 
Commissioner, — oS 





VE, Ferry Se 
ff inst Assistant Seonevarys::. Sy a 












: . o i 


“CONTESTS. AGAINST ‘HOMESTEAD ENTRIES ON ‘THE CHARGE OR oe 
~ ABANDONMENT—CIRCULAR. NO. 750. (48 L. D., » 18), AMENDED— oe 


_CIROULAR NO. 815: (88. LD, , 594), REVOKED. 
ees - Iverecotions., s - 
-[oirevlar No. oe 


: | Deraxrmesr OF THE: igen < 
ee GENERAL ‘Lanp. Orrics, 





: Reoirens 6 AND “Ruesrvens,.” ae 
? UNITED’ ‘Srares Lanp Guinea: 


“Parsuant ‘to: a. ‘recent ‘ipetcaual “paling! Ctroatax: Ge “Sip thes 





oa PROISIONS | RELATING TO! THE PUBLIC. LANDS. BBE fhe 


| Washington, D. Os, sald H, 8h | 


ae 29, 1999 . (48 LD, $90); 3 bo hereby. revoked, and: ‘you! will be - 


mh governed by. the following: . 


In view of. the provisions. “of section: 1 of the act, of J uly 28. 1917 aor 
: - (40 Stat., 248), you will not. entertain a contest against a homestead.” cosa 
: entry on the charge of abandonment. unless the affidavit of contest = 
_ contains: an allegation, to the effect. that. the absence. of. entryman: Wasi 
“not due. to military or: naval service, provided the. entry wasmade  . - 
cobs lor. to. the termination: of the war with Germany. (fixed . as “March: ee 
: 64- —41 Stati, 1859),.orwas based. | 
pat an: application. filed prior to that date, or: in which: the: claimant so 


a3, , 1921, by, Public. ‘Resolution. No. 6 





s nas: filed. a ‘showing: of: settlement prior, thereto. 


ae to entries’ made, or. applications filed, or: seule initiated: 3 
since Mar ch 8, 1991, the act. of 1917. has: no ‘application; and in. such: i7ei" 
~ cases i it. is: unnecessary. to allege. or prove: that, the. absence: of entry 


os man was not due to military or naval service. 


Where the averment ‘required. by: the act. of 1917 is. saeiieete RoE aes 
= dade, and .the: contestee in his answer joins issue on the: allegation, BSED 
~ it will be necessary: ‘for the contestant: to submit: evidence.in- support, .2 "5° 
~ thereof. otherwise, the averment. will be’ treated as.established by - 
- “the: affidavits. of: the ‘witnesses who. ‘corr ~oborated. the contest affidavit. ee 
. Likewise, i in ‘those’ cases*in. which the. contestee _ fails: to -answerafter.° 
~ due ‘service of-notice of thé contest,‘the averment of non-military 
- gervice: will: be treated as established. by the affidavits of the. ia eels 


“ yoborating | ‘witnesses. 


The: ‘pr ovisions of paragraph (e): “of Cire cular No. 750. as L. D, Bee ar 


& 78) #4 are e modified to agre ee 2 with the foregoing. cee 
se TO ee pnd es a Woon Sry, | 
eae Co ommissioner. 






«Approves oe eee er 
= sO: nies, ee 
First Assistant Secretary. 





















“DECISIONS S PBLATING ' TO THE “PUBLIC LANDS. > 





ae a EMPIRE STATE ot nA ee 


- Decided Tay 15; 198K 


a as Rapa yatewt—ess—AnaNvON MENT MINING (Crane Orn, np, Gas. Lanps— ce 


a | enamine Decision Crmp: AND APPLIED. hae eee - | 


o ns INNEY, wa inst. Assistant Seeretarys 


“One eho: ‘Ateer having filed. an’ “application for. ‘a imineral patent, “quitelaims _ 


to the Gove rnment his. interest. in: the mining claims: and obtains a. lease ‘ 


- under the act’ of: February. 25;°'1920, “is not: ‘entitled: to repayment -of. the « ne 
filing ‘fee, inasmuch. as’: such> transaction amounts to. a voluntary. abandon-' no 


ment, of the. or iginal claim, and not. ‘to. a » election: of the application. 


RupayMens—Fres-—Orvices s-—MINING Cr AIM. Spoon ac "7 ieee a ytd 


| ~The filing fee. paid in: connection with an ‘application: for’ a mimeral- saateat 3h 


dis ‘no- ‘more a fee. for ‘personal: services: of the local officers than: other: fees | ; 
‘and: commissions ° ‘paid: in’ ‘connection with an entry of, public | Jand, and 
“should, be: vepaid in. a ‘proper’ case. i eee eee oe 


Case of Sophia’ Eder 4 i Ds 645), diet and applied. 





The: Empire State Oil Company! had # appealed deci a decision or 


ge Commissioner of ‘the General Land‘ Office dated March 14,1924, 


. S denying: repayment | of the filing fee’ paid ‘Th: connection - ‘ith: re- we 
jected mineral application Lander, Wyoming, 012301. “Repayment. 


. Og: claimed. under: the: act’.of March’ 26, 1908 (35, Stat., 48), for the ae 


- a with the: application. should be allowed: 


: alleged reason that. the’ application was’ ‘ejected’ by the Commis: — 
-- sioner without- fraud on: the part of the: applicant. and, . “under » the 


provisions of. said’ act, repaytnent of the money paid’ in. n connection 





In the -decision. complained” of the ‘Gohitnigsioner’ ‘Gund the ape 


plication: for the reason that ‘the fee ‘paid: was, ‘required under - para- 


graph. 9, section’ 2238; ‘Revised’ Statiites, governing ‘the allowance ide 


aes 7 fees: to registers and receivers, which pr ovides : 


: ace A ‘Yee of $5 ‘for filing and. acting upon each application tor : patent ¢ or, ads ye: 
verse” ‘claim: filed for. mineral. lands, to. ‘be. paid ‘by. the. respective: partiés, 


‘The Commissioner decided. that fees paid under. this section. cee 


uniformly. ‘been * held to: have. been: paid for: services of: the local © : 


. officers: in. filing ‘and acting upon, the application. a and. veonseduently. i. 


a vs hot repayable 1 under any. of: the. repayment.. JaWSik ae 


The Department | concurs in: the, ‘Gommissioner’s action: denying”: 


oo = the application 1 for. repayment but not. for the reason stated, in which” 


oo it can’ not: concur... The fee paid: is no more. a. fee for personal § serv-. : 
s Gees‘of the local officers than other fees and commissions paid-in con- 


aoe -) nection. with an. entry of public land, and ina proper..case: ‘should be 


- ones: ee as in the « case of fees paid i in 1 other cases. See. @ Sophie. der 





aoe L.D. O45). 






"(DECISIONS RELATING TO. | THE. ; PUBLIC ‘LANDS. ws Br i. 
Tt: appears trom: the. resord: that’ the mineral: appliedtion’s was. ss filed 

- Saiig: 1, 1920;, that, on: August. 24°. 1990,: claimant: filed. application - S 

under. the act: of ‘February: 25, 1020, an Stat, 437 dy for’s an oil: ae 








“emnmient of the property. included: in the: mining. -oliinai. which: was ae 
purported. to have. been executed. i in. support. ofthe. application: for a 
-clease... ‘The lease under. ‘said. act of February: 25,1920, has been is-  ~ 
sued... Tt. accordingly. appears. that. rather. than. ‘attempt ‘to. perfect | 
~ its: claim: under the Jaw. under: awhich. it. was, first filed, claimant: reise, 
“dently, decided: to. take: advantage. of the. provisions of, section. 19. Of) oi: 
“said act. of February, 95,,1920, and. obtain:a. prospecting: permit: there. 
for and continue | operations. ‘under, that law: rather. than:under. the - 


_ mineral laws. _ Conernently it.« can, \ not. be. said that the mineral ape - ee 





96. “1908, bat was. 3 voluntarily. Sbandened: and. ‘the. ‘lain: ‘prosésited: oc 
“under. a. new and. different. law, , which: was. evidently believed. to be 
More advantageous. to claimant... It was not, rejected because.of any 
- defect. or objection: affecting. its: allowance. but. on. account of its. voles 
~untary. abandonment. by. claimant. and there is.no. provision. in: ithe ee 
_Separment laws. warranting. repayment. ander, such. circumstances. os 

. The action, of the Commissioner | In n denying repayment: i is affirmed. = ES 











| SOUTHERN | PACIFIC ‘RAILROAD. COMPANY, 





| Decided sraly bs, 1924, 


“Maen: (Crai—Nomict—Rucouns—Fonworriae, 


“Failure to. record. the. location. notice. of a-mining: claim: dads: not’ ‘pendér: fine ie 
location: invalid: or: work: as forfeiture: of the ‘claim. in: the. absence of: inter- ee ae 
“ vening: adverse: rights. under: the: ‘mining. awe, 5 where, the > local, customs: or 
_ statutes: do not: 80: provide. ce ee Pi ake 3 hy ast eas oe 


Mining. Crarn—Nortes—Simver—tivipence. : 





“ eertificate and the stakes and monuments « on ‘the: gapund. exists, ‘the: ello 
“are more. certain. evidence of the exact. situs of the, claim: and. will pre eval. eo 





“Mimane Ci.are—Sunvey—Evipence.. Be ot Gee Sethe! Saas tary Pus = as 

To determine the necessity of a, segregation s survey, it should be: established Lee nat 
~ with: certainty. by: competent, testimony. that, a: mining ‘claim includes. or : 
. invades. a. subdivision and that the valuable. mineral, lands. are: Within n the Ma 
* poundaries. of the: claim, © eee Sue ae 





| Bin Finst Assistant:  Seoretarys oe 
































See seat op 


came final. a sapanaation’ survey: ‘be isis of the cladii : se 
Le a De’ decision: became: final and the’ surveyor g ‘general: was: atrudina cs 
a tp" make: the: survey. On. J uly. 5, 19938; ‘the surveyor: general reported _ 
oe that: he‘was unable. ‘to:secure a. ‘certified: copy of the * ‘location notices 
poe at ‘tHe! county: ‘clerk’ of ‘San: Bernardino: County, California, had 














- a te DECISIONS: RELATING TO! THE. PUBLIC: LANDS. . oe Trot. ee 


, oe as ohne anider. its: ‘grant, No: 1695, Los: s chngelae stil: idee tirs an 
aloe» Sassto ‘certain tracts of: land therein’ appearing, ‘among: them that: part. 2 
Spree of: thea area) 2 of the: NW. 4 3 Seo. By Te 6 N. R. :10- ‘By ‘covered: ey oe 


a ~vadvised him’ that no record of ‘said’ claim could be. found among’ the 2 
ae ‘records’ of his’ office; that. he had endeavored to: secure the oniginal ae 
pee location: notice: fii the claimant without’ sinécesg. ee EES ee 
wees © ‘The. ‘Commiissiorier ’ requests: instructions as: to procedure under oF 
the circumstances disclosed. ce ee eg ee 
ee The record. i in‘this: case “has béaii reexamined. Te appears’ that’ io a 
SS * opy” of the: location: ‘notice of the | Billy Boy claim has been’ filed 
See with: the record: ‘or submitted: at. the hearing. ~The’ “Government’s. 
Pee a testimony contains: ‘no.specific or definite statements to the effect: that Le 
ee the: yaonuments anid’ lines of ‘this claim: were ‘found or. traced.” PAS 
diagram: of ‘the claim “prepared, and ‘referred. to, by. ‘a mineral: en 
os aminer of the General Land Office in ‘his testimony, though marked | 
for identification, was not offered in. evidence. ,The diagram, how. : 
“oo ever, accompanied: the record and has ‘been. transmitted to the SUE: : 
. Lege general as an aid.in making the. survey. Dec ers 
ee lt appears, however, that Leroy A. Palmer, a. Gotene ratheral a: 
oe ae examiner, and W. L. Garriott, the mining: claimant, testified to the. ] 
ae effect: that certain. development. work and mineral. showings on'the 
oo NW.4, Sec. 5, swere on ‘the’ Billy. Boy: claim:Tt: will ‘be: ‘presumed, Par 
ee ‘there: being no evidence. to' impeach it, that such statements’ are Based 
a) 2) on: knowledge of the location. of ‘the corners and lines of the ‘claim, | 
eae otherwise: ‘they: could not truthfully ‘have’ been made, and that these 
a witnesses: d did: ascertain from she one ‘on. one s ground the’ situs’ of the ee 
oe - location, ~ ee ee ae es 
ao “he: Halts to ate this, notes: does ‘not: ender” the. ‘Tocation. in- ee 
ee ~-valid,. or. work a forfeiture of the claim 3 in'the absénce of: intervening 
| adverse. rights under. the mining: laws, ‘where the local customs or 
ee statutes: do’ not: so provide. . (Sturtevant : V. Vogel, 167 Feds, ‘448, 453; oe 
..«» ‘Bindley on Mines, section 390.) ‘This is the view. taken. by. the Su-) -° 
7 preme Court of. California. | (Kern 2. Lee, 129° Cal, 369, 61 Pac., ee 
i PQA Daggett. wv. Yreka’ Min.° Co.;” 149° Cal., 360, 86: Pac, 968. oo 
aan © utthermore, ‘it-is well established: that in. a case-of+ variance. or'dis- 
a ~ erepancies: between’ location notice. or. certificate ‘and: the’ stakes and 
ve monuments ¢ on, the ground, ‘the: latter prevail. and, are more: e-certain | 
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- jd she not: Be heard: to ‘assert a. "duterent joeation’ i in case: ithe: ono 
es thereafter ‘Produced should. vey. from: the. claim: as: marked on fe ee 





i: ground. 





The. surveyor benctal slioula’ ihsrefote be. ‘directed: to eae to oe 3 


attest a segregation survey ‘of. the: claim governed by the stakes and) 
_ monuments” on the ground, and“in ascertaining | their. position” the? ee 
“mineral examiner,. Palmer, should be. directed: to: ‘furnish: such. in. ae 
formation and: assistance in -his. possession sand: power: as. sma, aid 
oy the surveyor in the, identification. of the claim. : 





In the event. that: the: Billy Boy, claim: can botsb ie located: by: this 


- "means, {inasmuch as the testimony. adduced. ‘shows, ‘that: the N W.. 45, a 


: ‘See. '5,. was certainly identified and. sufficiently shows that. ae part oa 


thereof i is valuable for its mineral deposits, the, defendant’ ‘company. : 
~». “should be cited to show. ‘cause why the entire subdivision should. not 









Pe eliminated. from. its grant. Ehe: defendant. company may. under. :. a 
“such” ‘order: “supply the. necessary. evidence to" identify’ ‘and locate * 








| ~ the: claim: and ‘show: that the land. adjudged ‘to “be*mineral: in. ‘the ae 


a Department's decision i is within. the ‘boundaries of. the: claim. ; 


In. cases arising. hereafter, where there is an. endeavor ‘to Oe - 
ce that, certain subdivisions. claimed under. a. railroad. grant or: under s 
the: agricultural land: laws: embrace. in whola:or: vpart: ‘asubsisting = 3). 
She ‘mining location: containing valuable mineral ground; evidence should ee 
be: ‘adduced; ‘showing. with as: much certainty and precision as the 


i: available Susie. and. circumstances. admit, that: such. location. ‘lies, in, — 


| cehole., or: part. within: one: or: more of: the subdivisions in. question. * 


oot hig should be done by. adducing’ testimony: from. ‘witnesses who ig 
- : show! ‘that ‘they. have: actually - identified, either ° by: the aid of ‘the 


7 Robtanelie anid. raring on the ‘ground or be the calls and abe: = 


- fhe ox testimony: ae aiegtana: or. ‘deacriptive matter: based: on. n thely : a i 
-.. knowledge: relative to the ‘situation’ of ‘the ‘claim: with’ respect’ toe ane 





: “proven, ‘established’ United States” ‘public. or “mineral survey corner | 


and the lines ‘and’ corner of the containing - ‘subdivisions, ‘a8. Wilkes" 
enable. the. ‘Department, to. clearly, and certainly determine: that. then ve 
-. mining’ claim’ is included ‘in’ or invades - ‘such:. subdivision: ‘ornsube’ ye 
Ee - divisions ; and. that. the: valuable ‘mineral. lands, are. within. the. bound- ‘ 
aries, of the, claim. Without. such, evidence. it.can not be determined 
"whether: or not. a segregation, survey, is warranted. 






















In accordance. ‘with ‘these views ‘the-case is vemanded for proper 


action, i in, conformity with, these instructions. : 











poe BBOSS "DECISIONS: RELATING to THE PUBLIC: ‘LANDS. a ae “tok, = 


ae “seomon 2 OF STOCK-RAISING HOMESTEAD. ACT AMENDED—REST. 
| oa “DENCE PRIOR To DESIGNATION—ACT OF TUNE 6, Teeas 










_ Ivsraversons.. 


A ae 6 Fath “8 7 


“[Oireular No. 9521 


_ Derarrunyt oF THY Tnyrerion;, - 


bee abeoes 4 ere buy. 
3 ne AND Recaivmay:! 


| Waohington D. O45 July 19, » 48. 
-Uwirep Sratzs: ‘Lanp-© pees c: 





- GENERAL. Lanp. Orrice, | ae ee es 


“oN 


a. 


“By an act of. Congress ‘approved. ‘fate. 6 BE (43's ‘Stat; 469), 


ae ole Stat., 862), was amended to. read as follows: 


-» -aetion on ‘such’ application, the isettler: “may, . if the land: be. not: designated’ 





: * provisions. of the homestead: law: ‘Provided, That if the settler shall. change his 


ee application lie shall embrace. ‘therein the lands: upon: which’ his ‘residence. and. 
oN -. ‘principal improvements are located, and. conform to the provisions, ‘limitations, ee a 


“A one and con ditions of the applicable. law. 





eutica: 2 of the’ stock-raising homestead sie of December, 29, 1016 


ee “'Spo. 2 ‘That. the, Secretary. ‘of ‘the: Anterior. is Teeby. sutherived: on “applica: = e 
See ‘tion or otherwise, to. designate as. stock-raising lands subject to. entry. under eee 
ee ee Act” lands: the suriace, of which, As, “in: “his opinion, chiefly valuable. ‘for eae 


oo gnder this. Act, change: his: application : to one under the: -enlar ged: ‘homestead sy 
slaw if such. lands. be ‘designated - thereunder, or: to: one. under, the- ordinary 


Se not edecenuibie of: Aptigation: from: any ‘mown. source’ of water: eupelys. and: ie 
OF ‘such: character: that. Six. hundred and. “forty. acres are. reasonably’ requiréd ee 
oe for ‘the support. of a family:: Pr ovided, That where any person. qualified to. make ve! 
original ‘or additional entry under. the provisions of this Act shall make appli- — 
_ cation to enter any’ ‘unappropriated public lanti which has not been designated 
a bags ‘subject: to. ‘entry | (provided Said_ application - is accompanied ‘and. ‘supported © a 
“) si Dy: ‘properly ; corroborated: affidavit of. ‘the: applicant, - in ‘duplicate; -showing ae 
: ee prima facie that land. ‘applied. for. iss of: the. character. contemplated- by. ‘this 9" 
Act), such application, together. with. the. regular. fees and. commissions, shall : 
be received. by. the register and receiver. of the land district in which said land |. 
is located and suspended ‘until ‘it ‘shall: have been. determined by the Secretary. an 
1g of ‘the: Interior whether’ said. jand ‘is actually. of. ‘that. ‘character. . That. ‘during oe oe 
Le > such: suspension the Jand described: in: the. application. shall not: be: disposed of; eon 
- and if.the, said land shall be designated under this. Act,.then-stch. application. <s 
= : : ‘shall be allowed, otherwise: it. shall be rejected, subject, to. appeal; ‘but. no xight. oe 
~~ to" occupy. such. lands. shall be. acquired by reason. of said application “until: -* 
ae said lands. ‘have been designated as. stock-raising | lands, unless the applicant ie 
actually’ ‘establishes: his: residence and resides: on the land‘ and: until final ~ 





The effect of the act: ‘is: to cpecniit: a ” person’ oho: applies £' iaale 


eae under’ the stock-raising homestead. act for’ an. undesignated =) 


tract: of: land. and ‘files: therewith ‘a ‘petition ‘for its” designation to - 
- oceupy the land prior to its designation, provided’ hé actually estab- — 
—. ishes residence on. the- land’ ‘and continues to reside thereon during 
i ee such ceeupation; and if the ‘petition for designation be denied, wae ss 
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eee may: , change his application’ +0. one a undée ihe enlarged: ree 
“. stead--act:or to one. “under the: ordinary provisions of. the: sites. ae 


. Jaw, provided he is: qualified. to make such an. entry. 


. . An-applicant'*who desires to. change his appliation’ to. one under: eee 
. the: enlarged: homestead’ ack: must. file. j in: the: local: office, before: jna 

‘action: is: taken on the stock- -raising | ‘hoitiestead application, asupple- 
~~ mental: application on: ‘the. form prescribed by the: Department. fp 
May making: such. entries, and, it there be: ‘pending’ a junior application’ tos ae 
> iaake entry under any. ee other than. the stock- -raising homestead : 
Po act, the applicant. must: also’ file his affidavit,. corroborated. by. two 2 — 
“persons, setting: forth’ therein the date when he established actual fa. 
residence on the land and to what-extent,the residence was thereafter 
»- Maintained. ~The: affidavit. should: describe, the legal. subdivisions: One EL 
~yyhich: residence was. maintained and on. which. the. improvements. are. oo 
. located: | An entry: under. the. enlarged homestead. ‘act may. nat.ine 2! eS 
~ dlude. two. incontiguous tracts, except: additional entries, may. embrace. he 
 Ewo, or more AnoobHgwous tracts Af they. are: ‘eontiguons to. the orig: a 


we inal entry. Soe ea ; 2 : 











pet Te the aiid: sonatit ee a cae of ‘application’ fae not. ‘bech. x oe a 

oo. dbsignated under the enlarged: | homestead - act, a proper: petition, for BEL 
; its. designation must be. filed, An ‘accordance. with existing regulations, | = 
~The: amendment of. said. section: Q permits: an. entrynian under. the... fen 
— stock-raising. homestead. act. to claim credit: for: residence on: the land: 3 Be 
= and improvements. made, after: the date. of his: ‘epphiention.. and. peti, ee . 





-. tion for, designation. 





ve, The object. of Gengisss ; in. | amends vies seotion. 2 ‘bona | te aie oe 
. date, under the. ‘conditions. prescribed, occupation. af: the land prior, ae oe 2 
to its designation, the» fact that. an applicant. ayails- himself of, thes 
nde privilege. of residing on-the. land. prior. to: designation. will, not. mea aoe 


Me the ° pipterential right prowided f for m by: 8 section 8.of the. act, 








“ain —. 
GC Viewer, 
| Piest Assistant Seoretary ye 








Dt eek ear pana vet “ot y Ef 
er rr : 


| Deciaea Ply 21, peg ee : : 


- om. AND. Gas. ‘Lanps—PuosPacrsv¢. Panwrt—Fans—Apvmse Cranr ee | 


(Waa Som 
| Commissioner. oa 








> AD application foran it: and: gas. ‘prospecting. permit. under’ the ets. ‘of. ea 


«February: 25, 1920, does. not. have. ane: exclusive, segregative effect,. and. 





_failure.on the part of the applicant to pay’ the. requisite: filing; fees. until ree 





long: after, the time: allowed byt the: “regulations, “i, in the, absence: of a oe ae 





& on ee 


eee _ DECISIONS - RELATING TO. THE ‘PUBLIC: LANDS. “rons, a 


Oe ee ob ‘proper. cause’ for: the: 5 delays a : grounds: for. thé: relection. ‘of sith. 
2/03". application. where. an‘ adverse ‘appligation had! been filed: prior. to: ‘the DARE. 
ee ment of the full. filing fees.< he aa a Pe pa ee 


og Pi On. AND. Gas. ‘Lanps—PnosrectixG 1 Prbcrr—Hans—Accouwzs—-Pnacrice. 


vvAs. neither: the Jéasing. act of February. 25, 1920, nor ‘the’ regulations thibe" 


i on “oy under. specify, thie procedure. tobe followed where. applicants for: prospecting. a8 
ae alr ah permits tender an insufficient filing: fee, the. general. instructions of ‘August. } 
eek Eee 1918, Circular, No. 616, 1 felating t to the. ‘keeping | of: records and. accounts, 


io are. applicable.” en 


Dueapraen tan Drcisron Crm. AND! y Areriep,. 


eee er aa ae 


“Case of Enlow De Shaw. et al. (50 ie Be 830), cited and. 1 apple. oo Be s = 


i ‘Frees, First Assistant Secretary: 


de Sam Friedman, who. ‘filed’ apiilication’ on “Novenbel 28, 1998, ve 


eee parsuadt: to’ section: 13. of the leasing act’ of. ‘February. 25, 1990. 
ee (41 Stat., 437), for a’ ‘permit. to. ‘prospect’ “for oil. and gas- ‘upon, 
“ooo among: other’ tracts, the W. 4, Sec. 14,.T. 26 S., R. 27 E., M. D. M., 
* MWisalia, California, land district, has. ‘appealed “from the’ ‘decision of. 
‘the Commissioner ‘of ‘the ‘General. Land. Office, dated March 21, . 
ee, oe 1924, which. rejected” ‘his: application as: “to: the: described, tract. “bes a 
> dause of its conflict with an application: for’ a similar permit £ filed 
oO heh< by. ‘Anna T- Fitzhugh on November 3, 1993.” ges 


“Tn this appeal it ‘is. ‘pointed . out’ ‘that the silleant “Agha T. Fitz: iz. 


oo “Rup failed to pay the’ full’ filing ‘fee’ prescribed and to ‘furnish’ aon 
_ s... proper surety bond, although required to, do so: ‘by. the local officers: ae 
a Appellant. claims. that his. application barred any subséquent “com-| a 
oe -pliance ‘with ‘these: reqtiirements, : and that. hei is entitled: to priorities a 
os over the said Anna T. Fitzhugh. - ee ee 


“The records disclose’ that ‘the apphicdng; Fitzhugh, aridered ‘gto. 


oo with: her: application instead of the correct’ filing fee of $24, and that 
; agetoghe: failed. to-furnish‘a-bond in. the sum of $2,000, :as required by-the " 
oS regulations of March 11, 1920: (47-L. D., 487);,: aad that, by decision 
dated’ November 5, 1923, ‘the: local officers required. that the additional 

oe fees be: paid ichin 15 days from notice. This letter was, on, Novem- .— 

a ber 6, 1923, delivered at. the’ applicant's address. oF record to M. Fitz- es, 
ad hugh, who receipted for'said lettér'as' her ‘agent. ® BES ae 


“On March. 31, 1924, the additional’ fees were. oud me on: Noa 


eat 1924, a proper: band: ‘was. filed. This action was. taken before. .: 
a ot: notice by the Commissioner ‘to. pay” the fees. ‘and file the. bond, ‘res 
ae quired in his. decision of. April 4; 1924, Was. 5 received. a the applic 
oe cant Fitzhugh. - ! — 


The failure’ to file his $9, 000 Bond was : not’ -tiaterial; as: Suction: val 


7 “ ; necessary, bys the Commissioner,. on: the: matter: of: preference rights’ 
OF the’ surface: entrymén, " for whose: benefit: the bond was. ‘required. 


ck ‘As'to filing fees, ‘however, the regulations of March'11, 1920, ‘supray 


s a do hot t specify tk the © procedure t to be ‘followed where insuflcient money... 
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4s “tentlex ed ana the gener irlatrootiGag’ on. 1 bop ings ot rasonds ‘atid : eee 
~ accounts, Cireular ‘No. 616, ‘approved | August- 9, 191s” cel no D., Lee 


B13), apply. ‘Section’ = of said regulations piovides j in’ ‘part—" 


“where. an ‘insufficient ‘amount is tendered. in’ any. form: ‘you: will: ‘inerely- oe = - 
the’ application, “ete; “and: allow. ‘the’ arty 89 days 4 in ‘whieh to ‘tender: come Te. - - So 


quired amount. -Ctalies, supplied:]. es. 





While. it: appears ‘that only, 15 ‘days wa was. “stloweal ‘inal 7, r. Fitzhugh es = 
iene which to furnish the proper filing fee, jt also appears that. the ees 


- tee was not. in: fact: paid until more than four months had: elapsed. | 


An application: for ‘a. permit. does not: ‘have | ‘an. ‘exclusive, were ‘ 
pattie: effect, and other: ‘applications may: ‘be. filed, “which. ‘become cae 
" @fidetive upon the rejection of the. prior application. Enlow v. ‘Shaw matt | 
et.al. (50 Ly D., 339), Here. ‘it appears. that. Anna. ‘Ty Fitzhugh 
» failed. to: comply. with’ the. proper: requirement, ‘by: the’ local: officers 85, 
that she pay. the, requisite. filing: fees, until | Jong: after. the time es 
- allowed by those. officers, and. by. the Department's regulations. No ee Bis 


cause has been'shown for the delay. 





~The. Commissioner’ 's decision is. accordingly. ‘iodilied:: nd i all” eae 
allow. the» applicant. Fitzhugh. 15.days from. notice: to show: cause. ee 
aie her. application: should, not. be’ rejected to. ‘the extent of its.cons 9 
icy with adverse: applications pending prior. to the. ‘payment of the 90. 
full filing’ fees;.and: unless -Bropen: cause g be shown. her: peliegtion 


will be. rejected. to that: extent. ee 
The case 1s s remanded. for the & action n herein directed. 





“GREAT ‘NORTHERN RAILWAY. COMPANY. 


“Decided Fay at, 8A. 


& aeieetion: Ot; anaurveyed land: wade. under: ‘the: act. tof. ft Augtist 5 5,’ 1892; cwhich oa, 
:. authorizes the. selection. of nonmineral- . public lands, so classified atthe °°.” 
ae of .actual- Government survey but. ‘which. further expressly. recognizes - ee 
= the. privilege of Selecting unsurveyed. lands, ‘nonmineral ‘in fact; is not 

“defeated: by the mere’ observation: of the surveyor that ‘mineral: ‘indications Rees 
- <4 are found ine the township, especially‘ where’ the selection: Has” ‘shood ‘for‘a 
re > tong’ time’ and. any ‘deubt implied: from: the: surveyor's. remarks ‘has)sinee~ ~~~ 
been ‘removed. by. dose examination ; and. the. selected tract, found. ito, be es 


= _.. onmineral in fact, 








--Fivyey, First ‘Assistant Seoretarys | eae noe oe es ee ik . 


The’ Great, Northern. Railway’ Gorigany, as’ ‘successor’ in ‘riterest! foe ny 
the St: Paul,: “Miniteapolis. ‘and: Manitoba’: Railway Company, Has ca 
"appealed fran the decision of the Cominissioner’ of the General Lind 
Ofte, of: ‘February! 5, 1994, holding’ for’ cancellation: supplemental. 
lst. No. 3 Dd, Seattle o4si4, p ompbrnclng lot: 1, See. aa ay x 9. ano cee 








os DBE as _ _ DECISIONS, RELATING TO. THE PUBLIC LANDS. a fo 


Pee “the | SW. d 1 Bebe 25 (160. ores) ;- ‘ani noe 8,9, 14; ond. 18, Sec. 35 = 
Hee (185, 93: acres), 1 in T. 28.N., R..10. E., Ww. M.. , Washington. — eee 
"The law. under which the railway company claims the. lands shaver.” 


"mentioned i is the act of August: 5, 1892. (27, Stat., 390)... This act was ~: : | 
oes passed. to. enable the. railway. company: last: anentioned: to: select. lieu. 


lands in place of lands within the limits of its grant settled: upon or : 


otherwise disposed. of. duri ing. a period . when its right: thereto. was. 
: not recognized. By. the terms. of the. act, ‘the railway, company, was 
authorized to select as lieu lands— . eo ee 


sun. equal. quantity of nonmineral. public age =) classified. as: vienitinérel at | 


. the time of -actual- Government. survey which, has, been or shall be. made, . of” . 


the. ‘United States. not reserved ‘and. to which nO ‘adverse: right or claim shall 


Soe - have attached or have ‘been: initiated, at the: time of the ma king of. such selection ; 
4 ' . Tying. within. any. ‘State into: Or: through, which ‘the railway owned abs the: said 
es BALA. company ‘Funs; 2% ae Ee 


The’ ‘company on April 6: 1894; ‘Blsetell cértain atbuiivayed iands ree 


os OS aieribinie theni: by metes’ ‘aid: bounds, ‘including’ the lands here in- 
/ evolved. These tracts: were later’ officially surveyed, the ee ‘being Me 


ae . . filed 3 in the local land office Ji anuary 11,1922. | ote: 
eats anuary $ 93, 1922, the company filed a sipplemeital list deseribing ces 
t the als listed i m n conformity with. the subdivisional conic descrip: ee 


i As eee 


ee. seta ite field motes: af: thé survey y dompletaa Obttier: 93; “4920, ‘it was . 


ae ~ stated that “ there are considerable mineral: indications, copper pre= 


3 , © dominating’ ”. anid % in’ ‘the: field- notes: ‘of’: 2 oper aaah ‘of ‘the: town- - - 
oo Sah the surveyor stated. the following: xe ey Ee 


_ The soil is. ‘clay, and. rocks and worthless for ‘-gerteultnte: “Seams MOF qiaces ‘ | re 


- are found. at vatious® “points,” ‘containing * ‘some’ silver, but $0 ‘far as oe 


i ant of commer cial value: has been discovered. 


In the: decision ‘appealed from the. Commasioner held that the oe 


: ‘surveyors return: did not classify the ‘lands ‘as. ‘nonmineral and for 


~ that: Treason” ‘the: selection: was held- for. cancellation: ‘It. was: further 


. held’: that: in ‘ase of ‘appéal the company should’ file an election to 
, Ean take. ‘the: ‘Se eo SW. 4 , See. 95, and lots. 14° and 15, Sec. 35,-T. 28 Nave: 
: R 10. a abil . the, provisions | of section. OA: of the Federal | 


Water Power Act. of June 10,1920. (41 Stat:, 1063), reserving to the — 

United: States; its permittees or licensees the right to enter upon, take 
-and-use any or all of ‘said ‘lands: for power. purposes.’ This for the _ 
reason that-these tracts -were withdrawn PY. Executive order of J ene > 


: 30, 1916, for Power Site Reserve ‘No. 533.. : 
An. examination. of. the record. discloses: she: the. tracts. anyolved: - 


: : - were examined by: a special agent. of the General Land. Office who. i 
re reported. thereon’ under date of; February 29. 1993, to the effect that. - 
the. lands. are. nonmineral.in. character: ‘and that patent should. issue 


oo aR, the absence of other objection. . Oe ee ee ee 
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“The observation of: iti’ surveyor’ fare quoted é can’ not be: cilgurdad’ 


oO s a conclusive. mineral: return nor perhaps asa. ‘decisive’ monmineral ee 
return. Tt amounts to. nothing more than a.caveat or warning. that ee 
- there were some mineral indications :in. some ‘portions of the town-- > 
os ship.’ It. could. not. be relied upon. as a classification of the lands ims. es 
| respect to. their mineral content. Any doubt implied by the Bure _ 


Ya NeyOr s remarks has since been settled by the examiner’s report... 


The’ cancellation of the selection ‘under such. circumstances. od eo 


ee be. a. harsh: and. unnatural construction. and application of the law. : a 
os The act gr ‘anting ‘the right of selection was a. remedial measure. not. hg 
“for the benefit of the company but: for: the. benefit. of settlers: ‘who ce ae 


Shad been. allowed. by” erroneous action. of. the Land. Department: to oS a 


oe “acquire lands. belonging by. right, ‘to the company. | This was, not. an one 


enlargement of the. original grant: but: was merely | the. adoption. Of ac 


s ~method to. ‘permit: the company to- take: other. ands | in lieu: of. those _ ~ 
a. originally ‘ovanted | ‘$0. ‘that. the. settlers might. ‘be. allowed to. ‘retain ey cae 


_- their. claims which were erroneously, allowed. in ‘the. first. instance. < 
: ‘The act. éxpressly: recognized the privilege: of the company ‘to. ‘select oe 
unsurveyed lands: nonmineral in. fact. This: selection ‘was, so made) 


. and ‘has. stood. for ‘about. 30° ‘years: uy is: not within. ‘the: realm. of 


| practical, procedure. to hold. that; a mere. improvident. and, inconclu=. es 


os ‘sive. report: by. asur Vveyor: made. many years after the date. of: selection ae 


| x is effective to 2 SeteOF a claim of 30 years atandings especialy salistada ree 


ree abe tet 


po felioaaiah & a greater area cha iE is. S carmmitted te to paae in a diew therse®: : eee 
ae ie may be ‘safely. assumed. that, after 80. years: and in. view. of. ‘the He 


reduced | area and condition’ of the. remaining: public | domain, the iz : 


os : company. would be ‘put: to. ‘great. ‘disadvantage, abi not, actually des 


ee opinion | that. the. law does | pot , SO. require, : The. pay 


. feated, in attempting ‘to. ‘satisfy. its” gr ant if this selection. be. can-- : 


celed., Te should not be. done unless clearly required. by. the. exactions, | - re 


s of the Taw, . ‘Under the circumstances. of this. case: the: Department 3 ao ae | 


ji ee 





me observed. oD : oe ie 
ae ee Se ‘réapeck & ig ‘the power nate wihiagen ‘thigc case is ydinila to ne 7 
of Great Northern Railway. Company, Seattle 04568, ‘wherein.it was. 
held: by decision of the Department. under date of ‘June. 25, “1994 poe 
— (unreported), that’ ‘the. selection. was unaffected by" power. site. wwith- o 


a drawal. inasmuch | as: the selection” was fully completed. prior to. -with. ‘ 


z -_ tion. to the terms of survey of the lands involved. . 


: = - drawal with: the exception only, of the formal. adj ustment of descrip: 







— action 1 appealed £ from j is accordingly reversed. : ies =e 





a. Seep AND Reon =e 
























1924. 





. ” Gaya LoS mse = . 
Washing ton D. 1 Ore ssa #2, 188, 





| » Hayes, . ‘Moigianta ? : 








ieee 





oes “The said act’ ‘applies: to ‘the lands i in 1 the: Fort ‘ABintiboine aban 
: Le gene military. reservation, which was opened-to entry on November aoe 
- seo Ay 1916, under the. act. of: February 11, 1915° (QBS. Stat., 807). S To 
_ >The act of January 6, 1921 (41 Stat., 1086), : and. ‘regulations ‘thane: ee 
ae dider; Circular No: 739) (48° L. D., 35) provided - for'an’ extension. of ess 
oo  time.to: ‘make payment for one year by paying ‘interest at 5 per’ ‘cent. 
ey ce ‘per annum on the’ unpaid. installments’ ‘due. before. the. date. of ‘the ° : 
Oe ge CE? ‘The unpaid. installment: due within the’ “year ‘subsequent’ to the- ee 
date of this act could be. extended for one year, by. paying. interest. 
. _ © thereon: as ‘above. “The installments’ above. extended could be: further a 
“extended, for a period of one: year, in Tike manner, in the Siento 
oo OE EhE ‘Secretary of the Interior. ee Salers 
eS ‘Circular. No. 899: (49 Ti: D., 599). ugpended a action’ on 1 the menitori- 
“ous: cases: “where . entrymen | wére unable ‘to. make ‘payment. ‘for. not." 
- ° exceeding ¢ one year, pending action by. Congress, and. Circular No, 
+ 914) issued February 8, 1924: (50 L. D., , 278), allowed extensions ofa. 
“Stine to make ‘payment pia installments. due until. December 31, 1924. 
~The circulars ‘required that the. entrymen_ ‘file affidavit. ‘corroborated ee 
. by two'other persons ‘showing the. reason why. payment’. ‘was not. 











“EXTENSION oF TIME TO. ‘MARE: : PAYMENTS—ACT OF TUNE % a | 


ere are Resolution No. 29. entitled: « ‘J pe {Retohition. Providing ae ae 
the cee ‘of time for payment by entrymen of lands on the Fort. 
oo te * Assinniboine | abandoned ‘military. reservation in: the: State of fone 
—. tana,” ‘which was ‘approved, June, 7 , 1924 ee Bit 0 os 
gf Rene ee ie oe ee ee ee 
ee “That the Act of January 6 , 1921. - (Porty-first. Statutes at. Large; page 4086) . ae 
coe e. aeoviding additional time for the payment of: purchase’ money. under homestead” a 
i ee. entries within the former Fort Assiniboine Military Reservation, in 1 Montana, ae 





| GAS roi ye ‘year to: year’ for the ‘payment’ of all. “unpaid principal upon. ‘the 2 asians ; 
es Sa OB: ‘interest. thereon’ in advance at’ ‘the: rate specified in the: said Act, ‘for, MOE 2 
| oe to exceed ten: years, from date of entry. Di ee ie Ee 


| RS | Interest’ was not required to be. Pp 1id in the-case of <eienaicnis © oe 
Je ok time to make » payment granted y under the: said. circulars.” ee 








Be “The: above: tiet bt Falta 6, ‘921; ‘and. “olreulae No. 139, sine’ 1 
ae “smd, by this: act..so that: the ‘extensions » may. be: granted: from 
-. year to® ‘year, though: not: ‘for: more: than. one: year atv a’ ‘time; and 
"extensions are. limited. to 10 years. from ‘the date of: entry." “Entry- ie 
men desiring an ‘extension’ of ‘time: under this act. should apply ~ 


OE » Shersfor, and: “aeooin Any the 6 application. with the. required: amount 


ae a 





os a dnistallmenta.: “Fou “will: grant ae ‘extensions hee the ‘interest ibs S 
ae ~~ xequired ‘i ‘is “paid: and: note on: the. records; ‘period: of extension. and: 
. >’ »that’the-interest was paid 4 in conformity. with this: act.” “Forward the. ee 

oe ‘application: to this office.’. Interest will: be ‘collected ‘on. any install. ae 
ment ‘for the. period it: was. ; extended: under the above: vin tuaaie oo 








7 No 80 899 and 914: 








Approved: oe 2 | 
aoe First: Assistant # Seorctary } 














’ - SELEOTION APPROVED Fr FORM oF NONMINERAL LAPEIDAVIT, . 


7 : Ixsmvomons.. 





"[ireuiar No. 956. cows 





| Daparrscane oF THE: Lwrenr0r, 
ae nie ae GENERAL Lanp: Grriins a 
Pee ee Oe | Washington, D. he yay # 23, i. . 
a = AND p Ricmivans,. ee ioe , 
ee -“Unrrep- States Linn y Onncns? : ee 
Pe Each. application. to list or select lands’? in: - satisfaction . of. teres . 
ce anal by: Congress - for: railroad, wagon. road, or. canal: purposes ‘Taust care 
a - filed in 1 triplicate and. the: original Toust, be. ‘accompanied, pat the ye 











7 or aimployee “of ‘thes .applicant; showing. éhat: the. lands: ‘sought: to. be a 
: listed. or selected. are nonmineral in. character. » ‘Each. such” affidavit. a 
oo. Tost be based on ‘personal. knowledge. of the affiant and must’ ‘give. 

a: the: date. or dates that examination of the land was. made. . The at-» 

= | tached. form. of: affidavit, approved by. the Commissioner: of the. Gen- 
ee Land. Office: on: 1 June. 80; jst, must: tbe. used. The. usual: fees. 










ee - Sxiatlned ands certif 
a AS no. obj ection, 3 





sree ; the tame a as sto ‘such ‘tracts against: svhich, Sher cst 








“fCleate. oo. 
ne Circular. of July: 9, 1894 (19 i, D. “O1), 3 is hea ravekeds: How- “be. 
ever, this does not, rescind. or.in-any. way effect the necessity of — 











es Wea! will: then. return. thé. igiete to. ‘the. ‘applicant: ith: your eee 
oe ee notice. of. rejection or: allowance, ‘retain. the ‘duplicate. for: ‘your: files, ou 
and: at»the- proper time transmit the: iri ea to. this. office: in. the hot 

oe regular’ order ‘of business... est fe es i 
/ Tf any part of the list or toy is: vs auiiject: to , appropriation oe 
ae Los By? the applicant. or if any part of said listor selection is not. covered _ — 
wees by the proper’ nonmineral affidavit, you will, as. to. such tracts, Fe] ject: ce 


ee “Ten no appeal i is Maken. ili. the cae ee your. action betoines 3 
- “final: and -eliminates: such: rejected. tracts. from the list or. selection: — ae 
_-¥ou .will- specifically describe: on the lists or selections the tracts so. 

---. eliminated. You. will apply the. proper amount. of fees covering | a 

_. the land that i is clear and. return the balance, ree anys} without further. 


“ 


| ‘Rotice from: this: office, 


e Benes oe "DECISIONS RELATING. TO. THE ‘PUBLIC GLANDS, “tots ee 


_ If, within the time allowed, an ‘appeal is: ne you will tTansmit - 


ie 


it with the original list or selection to this office in the regular’ order. | 


| a of business, and. certify. only the land against which:there is no cause. 
“for rejection... You will apply the. proper-amount of. fees covering. 
the said land. that.is clear and hold the balance as "earned until me 


| further notified. by this. office. 


Under: these instructions: the: attached: form: of Souiiinere! affidavit’ : 


s. “must be used and must be filed. at the same: time the ‘selection or. list ee 
is filed. Also, these instructions revoke: the present. practice of re- 
quiring the applicant to file supplemental lists or selections “ A” and. 


: (Be respectively, for lands that are. lear and those that are not ° , 


| publication where the same 1s now otherwise required. | 
ce oe | Worst Spry, 
a “Commissioner 
- Approved: ap 
UE. co a INNEY, * 
First Assistant Seoretary. 


No onminer ral a Amaavitf for r Listing and Selections Under Raitroad a rants,” a3 oe oe 


ieee re ee eC ‘88. as S : oH ice Se Sabet 
“County Of manana ayes 


ee a a a a nee ee ee ee ene ee 





an en en Pa my ~~ : 
; OS ee ut reg Tbe eae 


a at , being duly ‘sworn. according’ to law, -déposes. and. says, ; nae 
ate “so that! he: is a: citizen’ of ‘the: United | States. and that: his. post office’ addressis. 
Fieee pen that. on. Ta rd pn eee cee a He. Personally. examined Te fs 


: 2 aoe irtet; ‘State “of ae) “that at. ‘the time ‘of ‘sucti giuuan im 7 me 
was’ mot Awithinthe limits ‘of said land ‘any known. vein” or ‘lode of quartz tens 
one or other rock i place bearing. gold, silver, Cinnabar, | Tead,. “Ba, or. copper oe - 


‘ v taining’ " taiprovenibats. 








eee _ DECISIONS: RELATING TO. THE, PUBLIC LANDS. ae 689 oe 


. ‘that. there. was: ‘not: within the jimits: ‘of: f said Taiid, any known, placer: Aavait, oy 
oil, or any. valuable’ mineral, other, than: iron: or coal; that said. Jané. “popiRinet ere 


Bigs Cote 


o. clitefiy valuable ‘therefor: ‘that. no. portion of said’ jana) was ‘claimed « or Y worked 9 
: for: mining purposes;’. under’ ‘the local customs | ‘or “rules” ‘of miners,’ or: otherwise, 


: ‘-Aaring: any: DOr of: the, ‘year pe lS seen oar) See eee a : ee 


“tat ‘the. ‘said ad was” essentially, jonmineral. in: ‘character, had “upon. it 20 a - 





an ‘that. the. selection 1 there! is not: made for the ‘por pose of. obtaining tine ” — 


3 “to. mineral lands. 





“J néveby eertity: thae “thie: foregoing afidawie was: ‘read to: thé. 5 aifiant: in my oe 
"presence Hefore lie signed’ his. tamé thereto; that ‘said affiant isto me 'per- ° . 
Ee e _ sonally: ‘Known. (or: has: been: satisfactorily: identified. before'me), ‘and Ivverily 
believe: him’ to be a. eredible person. and.the person: he. represents himself: to-be, Rea 
and that this affidavit was. Subscribed. and sworn. to. by. ‘him. ) before me’ on nee a 


this: Seng aay. of | menor 1924. 


ii me on cys "a ms i sag a in in i ID ig ai NL sn sla spent cit ssn pl ps asc see gp nm! 





| REPAYMENT OF ‘MONEYS ‘DEPOSITED | (WITH APPLICATION. (108 
a COAL LAND LEASE IN CASE OF DEFAULT. . 


Instr uotions, Tully. 25, 1924. 


fy 2 date bg Gee eve See 
Hi Seas Peer ea am 


| Biwayaemvt Coan Laxns—LeaseIrens-—Fowrnrrons—Srartres. 


eo pg application for: coal’ Tease. under. section 2 of ‘the ‘act: of: ‘February: 95, ee 


eo “1920; is a ‘filing within: the: meaning ‘of the: ‘Vepayment . statutes ; ‘and the 


a re -eoal. leasing : regulations: of April 1, 1920, declaring “a forfeiture of: the - oy = 
‘ + deposit: made by... successful. bidder. in case of his: default; did not ‘intend oe 
es to preclude™ Tepayment. of. such. ‘deposit “where. repayment. is: warranted en 


a under the aet. of Mareh: 26, 1908. 


s | Rapavaeens—Coar: ‘Lanps—Lease—SraTures.. oo ae ee ee 
| ~ Where ‘an: applicant ‘for a. ‘coal’ lease. ‘under, eection: 2 of the act of ‘February ra 
25, 1920; fails to comply with the terms of ‘the: bid, andhis application is 
‘capedectad/ ‘without: fraud‘or. fault. On his ‘part, the ‘application ‘becomes: one 
pejected. within the contemplation of the: repay! ment act of. -Mareh_ 26, 1908. car 


eran) Ductston* CITED. AND. APPLIED. ae eee 
», Case: of. John | Te ‘Kotkin (49. L. ‘D:, Baa cited and 1 applied, 


| Baers, First Assistant Seoretary: 


BY! your: {Commissioner of the ‘Gerienal Lind. "Office 1 ‘etiér ay oe 
* April 28, 1924, you request advice as to ‘whether or not the deposit. 2] 
required | under: the instructions ‘regulating ‘coal’ Teases : ‘under ‘the 0: 
-¢oal: leasing provisions’ ‘of ‘the: act’ of February OB, 1920" (at Stat:, Bee 2 
487), should be considered as forfeited ‘in ‘case of defacait: on. the pare. 
_ of the lessee in . complying with t the @ requirements: connected with ‘the nee 








ee ee 


ne sade ia as provided: by. each regulations, 0 or: r whether 0 or + not i it can be ( : : : 


repaid’ under.the repayment: laws. . 











DECISIONS. RELATING To. THE PUBLIC TANDS. ithe ae 


In} my opinion, repayment « of ach. deposit éan- 1 be nek ina, 2 pr pie 2 


case, It was held: by. the Departinent ‘ m the. case ‘of. ohn. J. Kotkin oe 
eek (49 LD. , 344), that. an. application for an-oil ‘and: gas prospecting : 
ae permit. ‘under. the ‘act: of February 95; 1920, ‘supra, isa filing of thé oo é 

-°. eharacter contemplated as within the: ‘scope: of: the’ provisions | ‘of the.) 


Carer ata 


: ae act: of March. 26, 1908 ABE Stat., » 8)a8 and pepayment. noe 


mtn anes tie 


oe pay receiver. “Tt was  fintther: held in aide case 2 that eid aet, made: ar - 


7 provision ‘for. the. forfeiture. of moneys. paid i in, connection. with: such mes 


a Pow application,:n nor redid it t dineetly. or elaennia Fepeaye or — any Fh : 


ae ‘section 2 2 of the act siould, not also be'a ‘dling within the cantante - - 
“. tien’ of said. repayment statutes, and. the. regulations of April:1,-1920°.. > 


(AT LL. D., 489, 494). declaring: a forfeiture of: the. deposit. mind by” ee 


er ~ the successful: bidder. in: case: of. his. default, should. riot be considered. - 


as effectually preventing. repayment i in.a. case. where, repayment would” |. 
* be warranted under the act of March 26, 1908, were it.not for such ee 


regulations. In‘ thé’ case submitted: by: you it, appears. ‘that‘sthe bid = 


oS as rejected. because of the:lessee’s failure to complete his bid, which 


Nie failure was caused. without fault on:his part, but by reason of-mat- : ae 


ters: over. which he-had no. eontrol. . The bid: made under the: appli- oe 

- cation is:a-part: thereof;: the’ whole transaction: merging: into a-con-).:° 

a tract’ when ‘the ‘bid: has’ been: fully complied with and. thé: lease duly. 
: ; issued.” “If the: ‘applicant fails to. comply. with ‘the. terms ‘of the bid. -: 


Slows and: same is rejected, without. fraud | or. fault. on ‘the part. ‘of: the. ‘ape : 


ae plicant,, the application | becomes. one ‘rejected within the contempla- ee 
~ tion of. the. act. of March. 26, 4908, and: an. application seeking: repay- ; ee 


oo oy ment. of the deposit: made should: be. given pr oper: consideration under ae 
ee said: repayment act. The: regulations. governing” bids: undér the coal’. 
wee te lease. provisions | of said. act of February. 25, 1920, to the effect that. - 
an case of: default on ‘the part. ofa bidder, the: deposit: will be: for-" - 
ee ~feited. and. disposed: of-as other ‘receipts, ‘under. the act, was. intended 5 
eee Sy TOL! administrative purposes. to direct by s such. regulations the manner Oh, 

o° dine which. the. receivers. of, public moneys. aie. to. account’ ‘for the. same | 
mas —» to the. Government. and in no. manner: was. it intended. thereby. to. © 
es ~ foreclose o or deny. the right. of-an epplicant under the repayment, laws. 3 


ee to. seek. repayment: of the: deposit m made, BO cg Be eas 


Se ey OS a aan 










fe HEIRS. oF. Me M. ‘SANDON. 
“Decided saily, 23, 192. 


12 init Sebtandige Srook eared: Honwstpan—Sotioor. 1 ann. fete hg gh Sid 
_ Aw entry ‘under. the stock-raising homestead. act. predicated upon: a ath otent ee 
on land within a’ ‘school section: ‘Will be ‘allowed: ‘where: the “settlement: was oe fe 
~madé' and. the: designation: ‘of: ‘the’ land: under’ that: act’ ‘pecame ‘ ‘effective me 
ee “prior. to. the: completion: ‘Of: the’ survey. in. the ‘field and no’ protest i is! rentered: we 
ye . by the State against. the’ allowance of the say ire. pene eo 


oe roe First Assistant Seoretary:. — ee eee: 

ne Sec. 16; T: 4 Ss. R. BT. £., M.. Mi Renee was, ia designated andar Be 
os the enlarged: homestead : act! on. “May. Ay.1909, and under the. stock-. = ae 
“> paising’ homestead! act: on’. June “30, 1920, effective. July B03:19208 2 
The plat of survey ‘of* said: township. was approved Septeinber 22, crane 
— o 1922, and was filed 3 in 2 the local. office’o on October 22, 1928. oS es 


1 
Pd 





oye M ‘Saiidon; apple to ale ene ander the stuck relate lr 
stead: act for: Ne $, said Sec. 16, alleging by corroborated, affidavit) 
. ~ that his mother settled on the. jand 3 in May, 1918, and that’she: resided. 
on and. improved. the Jand ‘until the date’ of ee death; which oc- | 
. - curred i in June, 1921. The local officers’ rejected. thie. application be- ana 
“- eause. theland. described: i is-part of, a “school section.”...On appeal, 
. the: Commissioner of the. General. Land Office, by. decision. dated. Mayer oo 
ae Bs 1924, affirmed. the: action of the:local officers, holding that: thie. Jand! 52> 
owas" not subject’ to: settlement. under. the. stock-raising homestead. act © pees 
| * prior: to its. designation, and: that: the: ‘right of the. State. under. dts 
~ > grant, by the act of: February 22, 1889: (25, Stat., 67 6), attached ‘be- : 
f ~~ fore: the: designation ‘ofthe land. as-stock- raising, became. aafieotive., a 
: An appeal to. the Department. has been. filed: ee Opeth iss 
oo. It appears. from the. records. cof the: Land. Depuines that. the’ ee 
- survey. of.the subdivisions:in the: township, was begun July 23,1920, .. 
and. completed. August. 3, 1920. The survey: of Sec. 16 was. s performed, ee 
oe “according , to the. field notes, on: July, 30,and: 31, 1920.: : ca 
poi an 2 Ehe, Survey, in, the. field. oe said, Sec. 16. was not,. couplet until? a 
ay Taly. 31, .1920,. whereas. the. designation. of the land as. stock-raising ee 
_, Peceme: ‘effective J uly 30, 1920. «Mig... Sandon’ Ss rights, asa. pettler ey ee 














neg Me nem g Me rma Tate manent adit 


—Dhe: ‘State. was Fniehed ‘with 2 a. copy sof the afldayit, of settlement, anes : 

e ne. has’ not: challenged the, validity of, the -claim.. “Therefore, the Sete 
i application will: be allowed: after its correction to read « “Charles Mo 
Sandon. for the heirs of.M. M., Sandon,” leaving to. the local. courts 
a he determination of who : are. the, heirs of said: settler. . oe ae 








a : "DECISIONS RELATING to THE. ‘PUBLIC ‘LANDS. yeu i 


| “Cony, Lanps” 


JAMES E. ‘SMITH ‘AND BERNARD 3 ca ‘JOHNSTON. 
_ Debided Fug 26; 1024, 


InprovemmnTs—DecLAnatory ‘gus nement—STAremes. 





Mere, prospecting for. coal: as, preliminary, to, the opening of. a amine. 068 aného 
constitute the. commencement: Of: .improvements._ as. that - term. is. “used in —— 


>» section. 2349, Revised Statutes, and the period covered. by. such preliminary oe 
" prospecting can. not be’ regarded: as falling. within. the: 60- day. period during oe uf 
which a coal declaratory. statement is: required to be filed. . : a 


oP igs Co AL Lanps—Ducranatory Srarenent—Licrroveaen’t s—Evibencz. 


: -‘Averments’ ‘in’ a: “eoal ‘declaratory ‘statement. to the effect ‘that ‘the: ‘dediafant =! 
2, “fad? caused: an. open cut ‘about. ‘8 feet” wide: to. ‘be ‘driven! upon’: a vein: of. 
bs, @oal that: was. -alreddy exposed:;by .a .creek. running; through the. land. 
Bits ‘thereby - opening. and, improving -a vein. of, good ‘merchantable’ coal about se 

ae 7: feet. thick,’ ” are. too general. and indefinite. to! “establish. the opening, and. wae 


improving’ of a ‘inirfe of coal as Of. the date ‘of. the: filing of the declaratory Te 
“Statement within the ‘contemplation of. ‘the coal Tand’ laws. ee 


| “ Deeipaliets Ducisions Crrep AND: APPLIED. Se ee gt! Pao 


Cases: of McKenna. D. ‘Seymour. (47. ly, Dd. $05), and I c -Wintiams is and 
Jolin’ Blathran. (48 L. D., 176), cited and | applied. . a oes 


hae = rex, First Assistant Secretary 


* Goinmiaefonée bt of the. General Tend’ Office of April 8, 1924; “holding i 
‘for: rejection. his. application, 05880, presented: in the exercise of. an . 


- asserted: preference right Claimed under section 2348, Revised’ ‘Stat- 


ne . utes,’ to. purchase the -E.'4 SE: 4, Sec. 4, Ti 14'N., Be Ww. Ww: Mi; 


Ment Seattle. land district, ‘Washington, for. coiifliet with what was-held to. 


>. be thesuperior ‘right: of purchase of Bernard H: Johnston’ under his 
oe prior: application, 05864, filed under section. 2347, Revised’ Statutes. - 
- © The entire SE. 4 of said. Sec. 4, is amibraced: in the. homestead 
: entry; 056967, made by. Smith. J ‘uly 28. 1916, with reservation: to ‘the: 2 
United. States of the coal deposit ‘under: the provisions. of. the act of © > 
June 22, 1910. (36 Stat., 583), and ‘the: application of .J ohnson - was my 
ee . Spresented: ‘October 18, 1917, accompanied. by the purchase ‘price: of 


“the: coal in‘ the sum ‘of ‘$i, 600, the appraised ° value: ‘thereof. ‘The x 


: ‘application of Smith: was filed’ October 28, 1918, and was based: ‘pon 


ae asserted preference right of purchase: by’ virtue of an™ ‘alleged 


- : - opening andj improving ofa mine of coal on the land: October 8, 1917, ce : 
and the filing of'a declaratory statement ‘December: 4, 1917. ° “Action 


: Son both of the said applications was ‘suspended. at the times of their 
a “presentation because of the then: pending coal application, 01000, 6 a 


> Solomon Lauridsen and Henry’ Kamps covering said land, involved 
a of in a Government proceeding, Which was not. determined until March oe 
es 24, l94, when. the yar ta was: a Ally Tojested. i 






ee Gitaredl ‘ftito- 4 possession: “nt 4 tiie ‘surface. of: said tr act: on. J anuary. 25, 1916, ae “ye 


7 ~ having made entry: of. the same under’ act.of June 22, 1910, as a homestead, ee 
-. and haye remained in. actual possession of the same since said. date; that on. =." 
. =) the. 2d. day ‘of: October, 1917, ‘I commenced prespecting » -gaid land for. ‘coal; and 
_. since said date I diligently prosecuted work: for the development of coal; that.) ae 
“. onthe: ‘8th: ‘day’ of October, : 1917, I openéd*a: valuable mine-of coal ‘ori the land, Bee Ce 
an which. I improved “as such; that inrsueh: laborand improvements I have expended rae 
7 the: sum of fifty dollars; -the.labor.and ° improvements. being as follows: .* oF (0 


7 acl a vein of good merchantable coal about: 7. feet thick. 


: © provements, the: sum: of. one, hundred and. fifty dollars, the nature. of: such. im- 


= _ mined. from said. ine... 


ee mine on Oteober 8, 1917, he did not file his declaratory. ‘statement. until © 
e December. 4, 1917, which. was subsequent. to Johuston’s. application,— and.at- ‘the: 
oO date of. ‘the: latter’s: application there was: no. adverse’ claim to. the land other 
: “than: the’ application: of ‘Lauridsen and Kamps. ‘Tt must’ be held therefore’ that. Re 


Me > in: the: quoted'‘portion of the-Commissioner’s decision for his: con 


. ~ declaratory | statement... - Smith i is: relying upon: an asserted’ preference oe 
right. of purchase. alleged to have been initiated, in accordance with — 


a such. asserted, preference right by the filing of his declaratory: ‘states: 


2 That the coal, was’ exposed, by. a creek. running through said land; ‘that I caused Ree 
- £0: be. driven “upon: ‘said. vein ‘an open eut about. 8. feet. wide: “opening: and - im 





In his application, to purchase Smith alleged. that— a - a 


f. have’ expended. din developinz—c coal amines. on said. tract,: in: labors. ae im mi 8 





"provements being as follows: One tunnel 8 feet wide at the top and 9 feet: wide 02°” 
a2 at the Poem 7 feet ‘high, lagged and timbered, and. ari iven: in: on 1 the coal pincer oe 




















ee feet thick. carrying. more: than. 6. feet of coal, “so that said coal can. now. y be ae 


St i he action of the GoniniiSionae in: holding. Sinith’s S application for 
; as rejetion is based: Upon. the stated ground that—:. nS ds 


While. declarant. Jaines. H. “Smith alleges. that he “opened: dia: improved. oe 


2 the application, of, Bernard H. J ohnston was, prior: in 1 time to that. of James, H = 
Ao Banith Be a8 WEEE i Ses : ’ 





- The Dopattmont i is saab 46: find 4 any minrrant in i the: facts + reciteé 
/ - -elusion. that. the. rights, ‘of J: ohnston: with respect, to. the coal: deposi 
underlying the. land:4 in. question: are superior to-thosé, of Smith, not 


cs - withstanding: the fact. that the filing of Johnston’s application to. pur 
“chase. antedated. by. a. speriod of. 52 days the. filing. of - Smith’s | 


“the: provisions. of section: 2348, Revised ' Statutes, by. the opening 
. - and 3 improving ‘of a mine of coal on land five days: prior to the filing” 
oe cof Johinston’s: application, and: the preservation or maintenance of: 


> ment. within the 60- -day ‘period: prescribed by section. 2349 “which was a 
/ _ succeeded in turn, in the fulfillment ofthe: requirement of "Section og 
2850, ‘by the. timely. filing of an. application to purchase. . ee 

— “But Johnston, in his answer to Smith’s appeal, directs: attention 
es to the fact that’ Smith alleged in his declaratory statement that-he’ 
Senne prospecting the’ Tand for Coal on October a, 1917, and eg! 
oe 74526" 24 —voln 50-88) a ey ee a ae oe i 














en ae a "DECISIONS ‘RELATING To. THE PUBLIC ‘LANDS. Lyon. 


pee urges: : that he 60- “daly period aresetibed for ie fling of the dedae oo 
ae ~ tory statement began: to run from’ that. date, as the one upon which he 
ei “commenced. his. improvements: onthe land; that inasmuch : as he failed . : 
2 to: file the. ‘declaratory statement until’ ‘December 4, 1917; or 63 days... 
ase after, the. commencement. of. such. work, the filing: was out of time;- 7 
oo al that the default could not’ be cured 3 in. he presence. of J ohnston’ ¢. ‘then: : 
ace “pending application. The Department. is not. impressed with the 
oe soundness of this. contention: ' By section 9348, Revised Statutes, itis’. 
--: declared in substance that any person. qualified as. provided i in-section - 
9847 who has opened: and improved a mine or mines of: coal upon « 
the. public. lands, being in’ actual possession of the same, - shall be... 
=, ~ --entitled. to a preference right. of entry under the preceding section. — 
ts Bye section 2349 it: is provided: that. all’ claims under section’ 2348 . 
“must be presented to. the register ofthe proper land district: within 
os Seo days after the date of actual possession and. the commencement. of 
bee improvements on the land, by. the filing: of a. declaratory: statement : 
“therefor.” Construing these. “provisions, ; the srepastnent: in. Ld. iE ne 
c rae ‘Williams and: J ohn Blathran- (48 L. D., , 17 6). 7 said: oo oes 
: “Section: 2349), Revised ‘Statutes, ‘in. connection: swith: “ths: picelng’ oes 


a contempiates. that: ‘the coal declaratory statement. or. notice setting up a: pref- 
" erence-right claim must. De. presented. within: sixty, days. after ‘the date of: the 


Be ‘inception of the preference right, that. is: to. ‘Say,. within ‘sixty. days after. the 7 
fo he: “date. a mine: ‘of. coal. has” been, opened and impr ‘ovements. ON: such. ‘mine: ae 
a as fee accompanied by. actual ‘Possession of the land. “ [Italies: supplied.] a 

ae _ Mere prospecting: for. coal on a tract: asa: preliminary to. the ‘opens 
aa oe ofa mine thereon ‘does not: constitute the commencement. of im- © 
ae provements contemplated. by. the law as. construed by the Depari- — 
-.#-- ment*.in' the decision: cited, and hence: the: period: covered by-such _ 
preliminary prospecting can’ not be regarded as falling within the” 
oo). 60-day: period. during which a ‘eoal: declaratory statement is required 
Pay be filed: It must: be held, ‘therefore, that, “dy as-in. general terms a 
oe ~ “alleged in ‘Smith’ Ss declar atory statement, a mine of coal. was. ‘opened: - 
as Jon the. land by" Smith | on October’ 8, 1917, the time. within’ which-a 
Ae declaratory, statement was required. +6. be filed did “not: expire until“ 
+ December. 7, 1917, and. that. the declaratory. statement, which. was. 
es filed on. December 4, 1917, ‘was in time.. On the. assumption, there- “ 
oe: “fore, that Smith opened ‘and commenced the ‘improvement ofa mine. - 
ee Or coal on. the. land on the date named, he clearly. acquired . a preference 7 
ee vight: which’ “was preserved by. timely. filing of a declaratory. state-.. 
os -amient,: ‘and: having presented: his application. to. purchase on.October — 
ee 98, 1918, and. within one year. from the time: prescribed. for: the filing ae 
fae ot: the declaratory statement, Smith’ S. right of Purchase was superior : 

Ps to. that of Johnston. 2 s ae At ee 
wey © he: Department, however, & is. obi opinion hae’ i averments one 
re tained In the e declaratoyy statement 0 the effect that. Smith caused 
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ano} open cut’ about. 8. Feet: wide to! Be ‘dtiven’ 1 upon. a -vein® LOE: ‘coal; ae 
‘that’ was: ‘already. exposed. by a) creek: running through the ‘land, ie as 
_“ thereby. spening:s atid: improving a vein of good mer Chantable: coal ak 
about. ia feet. thick,” are ‘too general: and. indefinite’ to establish thes 
opening: and improving. “of: a mine- of: coal. on. the: land, “within: the ferris 
contemplation of the:coal land laws, as construed: by. the ‘Department 
“An: McKenna:v: ‘Seymour, on: petition: (41 iL. D, 895) 5 as of.the.date’*.° =. 
OF the: filing’ of: his. déclaratory: statement.” Smith; ‘therefore, will eet ala 
“be afforded 30° ‘days from ‘the. date of notice: hereof within which toe, 
: submit: a verified. and. corroborated » showing: réciting: in detail ‘the 928: 
facts » relied upon: by. him: as. ‘constituting: ‘the opening: and “ime | 

: proving of a. miné of coal on the land: Should: Smith, within. the 227.) 
time allowed,.-submit a. showing. satisfactory. on its. face, Johnston 
2 Wi ae he: called: “upon. to: show. cause why his: own application should * oc 
“not be’ rejected, and thatiof Smith. permitted to Proeed in 1 the regular eh 
“manner. to.entry andpatenti.- i ae 
~ "The decision appealed. front is: SO , mioditied: and the case remanded 
for appropriate a action. in. Aarmony: herewith. i Pe 
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‘Deciaea ay 30, ek 


e Cuinivarion—Innanciy “Ho unernan Bron RAISING Hownsreap—Srokntany 

OF THE: Intenron—Surervisory: AUTHORITY. pea a gee ee ae 
7% change. in ‘departmental regulations: ehoreusiied it is’ s imperative | ig: hinge ae 
- an’ application for: thereduction of the required area’ ‘of cultivation. which: 2° ... 
could have been ‘granted under’ the previously. existing regulations: is.a. 0. 
_--funetion. within. the; authority. ‘of the Secretary. ‘ofthe Interior conferred: eo 
os by the three. year. homestead act:and does: ‘not deprived thé. applicant < of ANE a 








“Piney P First ‘Abpistant Secretary: He ee ees ten cae ate a JOFEs 
“At the Denver, Colorado, land. office 0 on: nT famuary | OT, 1990, 0, Mary 1 v. es 
Jurgens applied to make entry. ander the. enlarged. homestead. act: fore oe 
“NE. $-and Ei. NW.:4, See: 29,-T. 6 S., R. 69 W., 6th -P. M. Be sy 
“application conflicted with’: ry prior’ application, and: owas. ‘allowed: OMS LES 
"March 18, 1998, as to NE. 4 and SE. 4. NW. }.(200-acres). ‘The 
| designation. of: the: land. aider” the. enlarged homestead: act. ‘became 
effective: September: 10, :1917;, and. its" designation : under the eto ae 
/waising homstead :act: ‘becainie, effective June 10,:1919.. eee eee 
On ‘April Oke. 1924, entry woman. filed. an: ‘application.? ‘for. reduction” ce 
: of the required area of cultivation, ‘setting forth that. only a: small © a 
garden’ ‘patch is: ‘cultivable; and that the land is only suitablefor «90 
. grazing purposes. The - application was denied. by- decision of: the | 
/Conkmninsionsr of. the: = General Land Office: dated. a 16,, 1924, pane 
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an : eke has ‘appealed, contending a thie: Conte erred. 
 In-invoking’a ‘regulation- adopted-since the. entry, was: : made to deny | 
os ox: statutory right. which existed at the date of entry. . oe ° 


In amending: section 2291, Revised. Statutes, by. ae ack ‘of. cane 


7a 6, 1912: (37 Stati, 128), Congress, after t makeing. spate requirements ; 


fe - ee to cultivation, provided: 


“But: the’ Secretary: of. the. dhtertérs may, ‘pon a. ““satistactory’ showing, tae 


ee ca rules and. regulations: preser ibed. by: him, reduce: the’ “required. area: Of: veulti-_ 


oe Nation. 


The. various revisions of « “ Suggestions: to: Homestedders* ” ( Cindy 


ee tar No. 541) have contained statements ‘of the. conditions: cunder - 
- which an ‘application: for reduction of the: required: area-of: culti- 
vation could ’be. granted. On. February 1, 1924 (50 TL. D., 260) ; the. 
Men i Department : approved’ a" gecommmendation’: of the: Commissioner’ “of. 
eae the General Land Office that. there ‘be’ added’ to paragraph. 27 (b): ‘of. 
the edition of J anuary | 16, 1922, , of the if “Suggestions” he (et Li. Ds 889, i. 
898) the following: oe = 


Nor will: a reduction in the area oe ‘Gultivation,: ‘based ‘on the: ‘phigsical Sage 


i: . - ditions of the: land; be permitted if,’ at the date of the application to enter, the. 

i» oe a land: was) designated and. ‘subject. to entry. under. the. istock. raising act. “In- 
2 “-gueh. cases, the. homesteader should: file application’ for change. of the chat acter : 
es o. = of: the entry. to" one under the: stock-raising act, showing : therein. the non-: : 
oe . adaptability - of the land. for: cultivation; ‘that. ‘the land: does. not ‘contain any 
“°c owwater holes, or. other body of water needed or used by..the public. for water ing 
oy eer “purposes,” and ‘his: consent: to. the: entry: being. made: “subject. to: the. reservation 3 
coos. to the United States of. all ‘coal and: other. thinerals. in. the: land, together. with © 
ate -.- the: right. to” ‘prospect. for, Inine,. and. remove, the same:, see pas he. application. of the. — 
---entryman should: be.-in.affidavit, form, and .the. showing therein’ as. to. “the | 
ee character, of the. land. should. be: corroborated by the. affidavits. of two witnesses. fs 


“The denial of the. application in 1 question. was: based | on n thie quoted 


oe i aragraph. 





Counsel is in error in ‘oonteniding that eiteywomen’ ‘becaiie’ Vested” 


; git a statutory right through anything contained i in nay edition of" 


Se 46 Suggestions: to: ‘Homesteaders.”.” os 


The - provision. of. the so- -ealled cso yok honiésboad i amide 7 


oe which’ entrywoman is ‘seeking a reduction of. the. required : area. ot. 
*... ‘eultivation is: merely a grant: of: ‘authority: to the’ Secretary” of. the. 
~-o.'Interior, to’bé exercised “ upon a satisfactory showing.” ” Tf it should ~ 
-.  *be‘conceded: that, entrywoman: -was justified in relying ‘on- ‘statements © | 
~-” “@ontained : ‘in the edition: of “: ‘Suggestions’ to Homesteaders”. which © 
was current. -wheir her: entry: was allowed, it must also: be: admitted — 
_.. ‘that if she failed to-avail hersélf of: auch: proyisions—and she had » 
oe ample’ ‘time to. do so. ‘prior’ ‘to ‘February: 45:1924—she is in-no position 
©» to complain because prior‘to the date of her. application—April. ole 
. “1924—the: Secretary ofthe Interior: concluded to. deny: applications “ 
eee for reduction Of the. e required : area: of cultivation, based « on: the: e-physl- . 
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teil douiditions: ot tis: innd: it at: the date of the: application t to ‘thalké aos 
entry. the: land had: been. designated as subj ect, to ony, under the ae 
stock 1 raising homestead: act. oe ees 
~The fact:that: entrywoman. will be coqtitned’ to ‘change thé thatactor’ 2 
of her. entry: and because’ thereof make certain improvements. which 
she otherwise: might avoid: does. not.. impress the Department.as:a 
hardship. She delayed in: applying for reduction ‘of cultivationyand = - 
her: F anpliestion sire be Hepes 0 of under. the instructions: veferred 








a 2 FRED © ‘BARRON, 





Decided. August 8, 1924, 2 ef 


 $nooK-Ratsmva. Honma —Aacswoserst—Occurancr—SaoRErA¢ oF THE ‘In- ihe : 
mand! . TERIORB—SUPERVISORY: AUTHORITY. | ie etna vin a ee ase Sener erg 
; “The: Secretary. of. the Tnterioy: may, i in: the exercise of his. stipervisory author: 7 
he CIty} ‘permit ' ‘a stock-raising: homestead: entry to: ‘be. amended’ SO as to: embrace fe folds 
+ land: wholly” different from, that: originally: entered; where ‘it is satisfactorily oe 
shown: that,: “through: no. “fault: of the: entryman, the: land. is so: far® unfit ue ae 
- for occupancy: as: to: Tender: it i practically. impossible” to  coniply:: with: the a be 2 
eae law relating: thereto. = seas Sea tee ome ae a ee 
| | DEPARTMEN TAD ‘Drctsron. rep: AND: . Apeerinbs: Sere eee ye ge 
~ Case of Loyd Wilson (48: Le D: 880), cited. and | applied, 
“Finney, First Assistant Seoretary: Re re 
This. appeal has been filed by’ Fred 1 0. ‘Burren: ‘shom the. decision oe 
of the Commissioner. of the General Land Office of April-23, 1994, 0 © 
. + Tejecting, his application to: amend ‘his stock- -raising homestead entry ae 
(Del. Norte 05081), made. May 4, 1921, and embracing the S. Bf See: ee 
ae Land S. 4 » See. 12, an 38oN,, R. iE, N. M. PB. -M., Colorado... ae 
















“different rach sainnteliy $068 24, p. 39. N, R i Es N M. Pp. Me 
“In his. application to. amend, and. as s ground therefor, ¢ the e entryman 
alleges: oe eo — coe eh ears Basin 





-No. mistake. was: made in the anunaiierss of he Jana 1 applied for ‘put. a serious ore 
“mistake. was: made. in: location. Sinee- T: ‘filed: on: ‘this. Jand,: ‘the. country: west 
. = of it: and: covering : the: road: to. this. land is’ covered. ‘with waste. “water. for: a : 
“width” of. about. one. mile for from ‘three to: five months in each. year. “This 
water, originates: in: irrigation: ditches in the. country. ‘north: and: west. of. my 
land’ and as. this land in my vicinity is the very: lowest part ‘of tl @° ey : 

_ Valley: and the. water’ gathers in. there from the west. and: north. os Pa 
Of water coming ine there. is. ‘growing: steadily year by. year’ ‘and it is. So. heavy 
now that: ‘during: the : ‘summer. months. I can not get to or from my: claim : 
It it keep on: increasing in ‘volume it . will. ak coeed flood. Tay. present’ Jand 
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: a= ‘end’ make. it F of’ no value for: any: purpose. I was. not. aware ‘of this: condition xe 
_.. at. the time I filed on my. land. I.am-now asking that I be permitted to 


“-. transfer my filing to. ‘Sec. 94, 'T.-39 N. R aha EB. No M.. ‘P, M., forthe. reason 


cig BO that: it is. higher. Jand- and will not flood as. the’ low: lands to. the’ ‘west. of “it! 
cones hold the. water. -Further;: ‘there is a. public’ ‘aighway': in’ and. out: rc om. See. ee a 
i pies gives. a ‘road that is always. available. | ee ee 





“Since the. entryman: ‘did. not: seek ve “fétain - any esters oe de 


8 : oF and embraced ‘in his. original: entry, the: application to amend: was 
oe held by” the. Commissioner. not - ‘allowable, ‘but; : “upon. the’ ‘showing. 
: oo made, it-was held that. a ‘second entry, embracing’ the: Jaind : ‘sought — 








<A substitution, would: be allowable, provided. certain conditions METS: 2 
“met. The entryman has: appealed. | ome 


~The ‘Department: does not concur “in. the: dnaing that. the Siots. vee : 


Pe leged ‘by. Barron” do not: ‘justify. allowance’ of. ‘his. application too 
amend. Section 10 of Circular No. 423 ae L. D., et). Te, in. ’ 


os so in: 1 the exercise or its: 5 equitable power- ‘and “authority, ‘the’ - ievelapat’ a 


~anee: with the provisions ‘of the: desert land..Jaw, in- any case. where. it is 


ree will mae amendment ‘of. an entry, ‘made for. ‘the’ ‘purpose: Of: securing. ‘a: ‘home: a 


Us “upon: the: ‘public. lands, or for: the. purpose: ‘of: effecting. reclamation. In: accord- : : 


~ satisfactorily shown that, through - no fault or. neglect. of .the-entryman,:the 


— land ‘embraced by: his: entry. is so., far. unfit. for,: or. insusceptible. of; occupancy, 


a cultivation, or. irrigation, as to: render. it practically: impossible. to. perform the 


He requirements. of the law thereon, 


7 me 


While it is true this. case. does. not: come: e.strictly. sein. te eee : 


3 ing of this regulation, it is: ‘nevertheless. so far. within its spirit as 
oes 260: justify. allowance: of Barron’s. apphiostions In the « case 2 of # Loyd 
“Wilpon (48: L. D., 380, 381), it: was held that—_. Ce 








ame * “it has ‘peen. long: settled that: the Séctétary.: of ‘the. dntetion: has, 
thr a the exercise of. the power. given: by. section. ‘441 of: the Revised Statutes 
to. supervise the Government’ Ss. business. relating: to’ public lands, the inherent ~_ 
or: ‘incidental power to. ‘sanction in’ his ‘discretion, ‘the: amendment of. éutries. 
re of. any kind. on “equitable. grounds, and. ‘for: the purposes not’ ‘only’ of. ‘correcting ~ 
a > mistakes” but: to prevent. unmerited loss ‘or’ hardship: on ‘the ‘part. of the entry-. 
an, and it is well settled: that he has: that: ‘power “independent of any: “statute. 
ee specifically. authorizing. such. amendments. . “William A, Calderhead (36: Dey 


446), paragraph 10 of instructions of April 22, 1909 (37 L. D., 655, 657). And 
>it has been’ repeatedly held that. that. power should be- liberally. ‘exercised ae 








ate ic : . . versed. 


eas * and” not abridged, ‘particularly by. ‘technical | rules. or. in: “eases” where’ entries on 
2... have been! made,’ as: in this case, through: misinformation given. entrymen,. Ore 
3 for similar reasons.. ~ Grail: ey Le Ly D., 429), Samuel Meek. (187 Te :D., ms ee 
: _ Sostah Cox (27 L. D., 389)" a | | — 


For, the reasons above ‘stated the decision 2 appealed from i is ise 


= at eed ee 












“Decided August 2 deh. oS Le. 


os S Rupaviinws Moma. ‘Lanps—Mrxrne- Care F avo. ee ee 
ye 8 mineral: ‘entry, the’ ‘allowance of which: was: wrongfully: procured te false ee 

= uy and, misleading. evidence, . subsequently canceled. upon charges’ that the, ©. 

ie: - a land. -was not. valuable. for minerals and that: the requisite patent expendi- Pes 

~~ tures had ‘not. been. made,. is not an erroneously: allowed. entry within: the —~ 

“purview. of. the. repayment*act of June 16; 1880, where the record was’ Rotes 6Oos 
, -. obviously, ' SO. muons and’ defective: on: ‘its tace’a as to warrant. its denial alo oe 
- inthe first instance. eee a oes ee ee ee 


- Banay, First Assistant  Seoetary 





2 tea ied apnenledt thon the- decision of the (Commindonse oft the oo: ee 
eral: Land. Office, dated April 3, 1994, denying: repayment. of: the 52 
: _ purchase _ money paid. in ‘connection with: canceled’ ‘mineral. entry. Ee ae / 
03587 for the Haskins placer mining claim, embracing thé NW. de 
a SE. 3 ee - Sec. 3, iT: 23. N,, ‘R. & ie M. D. Ms Sacramento jan. district, ee 
California, SS ae ee 
. The. entry was ‘made on. 2 May 1 19, 1905, ‘by. si olin AL “Britton, and et 
by. meshe conveyances: title passed. to ‘the’ ‘applicant company, faSeis.. 28st 
eas shown’ by: the. ‘abstract: of. title” ‘submitted: : “Adverse: proceedings 
were. directed upon charges in ‘substance. that the’ land. ‘was: HOU, | fee 
‘valuable: for’ minerals ‘and that: ‘the requisite: patent* expenditures: os 
had ‘not. been made. “A: hearing was had at which: the entryman« s 
as represented: ne counsel but no- “evidence: on his behalf “was: te . 
























‘apan’ the. entry: was. . eaticeled’ iS ‘the: Commissidier: one . Bepleniber: oF 
~ . 91,1908. By- application’ dated November 17, 1908, Britton. sought. 
"repayment which was. denied by. the. Gonmaissioner’: on. March: Gye 2, PO 
O11, for. the’ ‘reason: ‘that it) appeared ‘that: the entry. was:not er- 
“-yoneously allowed’ on the proofs presented but was: wrongtally Pro 
cured by. false and misleading evidence. pt oe 
Upon ‘the: present. appeal: itis. ‘contended: ‘that thé Ca. i parte, ‘prook 

was: insufficient and-should not have “been - accepted, | ‘especially. the ™ 
ae ‘showing as” to. the ‘buildings: being. conducive. -to the development » 
cof the claim: Iti Is pointed out thatthe Commissioner i in-his decision . 
: 0k September: 21, 1908, stated that: the buildings were not valid. 
mining improvements and: could: not be taken into: account in: the. 
a & : estimation® of: the expenditures. ° -Itsis: urged: that the. ‘statements 
ef the: ‘Commissioner’ tothe. effect: that: the proofs : were misleading - 
~ sand ‘that ‘the. spain ds was: ‘found: to. be. untrue © are: g ubsolntely.. 
_- unwarranted, ~ ce oe a 
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ee The. roots. filed before entry’ ahiowaa that’ ‘the Flasks: ‘lai bead 2 
oer’ noe a placer. ‘mining claim, and. that. ‘gold had been discovered - 
= and: extracted therefrom,” “The affidavits of expenditures set’ forth 
. ey four shafts valued at- $1305 a frame building. fora. dwelling: house; » 
= 28 tool house and. blacksmith: shop, 14 feet. by. 32. feet and 20 feet: high — 
as (said dwelling house- being necessary: for the ‘operation - of said — 
-.. .mining claim)~ of the value of more ‘than’ $3505 ‘also'a wagon road. 
640 feet. long and 12 feet: wide, a. ‘portion. of. which, 800. feet. in. 
7 ee ~ Jength; was on. the claim: and. ‘valued. at $100, and. 340 feet, on. ad- cs 
-. jacent ground valued at $150, all of said road being. continuous: and. 
er absolutely necessary for getting. machinery, timber,.. ete, to: ‘the 
se mining claim, used. for that purpose solely and to be used continu- 
"ously in mining operations. . The showing as ‘to the placer character 
' of. the land and as to ‘expenditures. “was: duly ‘corroborated and was °° 
ee accepted » as sufficient: by. the local. officers. They. allowed the ap- a 
plication for patent. to proceed. and in due time entry: was made. 
os The: sufficiency. of the “propis when received ‘in. the: General Land — 


ae 2 espe that brought about. the caticellation. of ne cay Had: it... : 
i ae Ob been. for the field. ‘investigation, adverse report and trial, so — 
_. far-as is now made. to. appear, the ante, would haye: been. approved 
ae and passed. to patent. aoe sae 
eo . The claimant’s: showing ¢ as ‘te, the. ‘encase: oft ‘the: tand; ee Bie we 
Sen gy dase. and. value. of his. mining improvements was, made. with ; the - : 
7 purpose - and. design that it shouldbe accepted : as. sufficient, to entitle 
eke hmm. to entry and patent. | After. a. hearing, at. which ‘the entryman 
ert was: represented, but. offered. no evidence on his own. behalf: and as 
<a result of which the proofs were found. to be. incorrect and. mislead- < 
_ ing, it does‘not lie in the.mouth of: such; entryman.or those claiming = 
“2... under. him-to say- that. the. proofs. submitted: by. him -were wholly i in- 
oo adequate and. insufficient to. justify the entry. The Department. will 
_ |... not be overnice’ or technical in. viewing, such, proofs in: order to — 
discover possible defects. . The .entry: :record,. having: been treated — 
_ a8 good and ‘sufficient. by. the.two tribunals: ‘below, in the -first.in- 
stance, - will not be. considered inadequate . in: connection with. this | 
kes application for repayment, unless it is. obviously. so ‘incomplete: and. 
. defective on its face as. not to warrant the e.entry. The proor ‘here. Ps 
ee involved does. not: fall i in that: eategory... eke a 
+ os As above stated the ew parte proofs, ware. ee as 3 sufficient, by. : 
: So othe local officers and the entry. was allowed, ‘They. stood unquestioned — | 
oe before the Commissioner. The. ‘presumption as. to. fegularity cane 


the record. submitted, the Department: is not. ‘prepared to. Soy that! eee 
a the Commissioner was. in error in that regard, a oe 
“It is quite. clear. ‘that a “toolhouse and a “plackedmith ‘shop’ lien. ee 
he and ‘utilized for mining. oper ations are available. as patent... 
“expenditures, - “The. circumstance that: such a building is: also: desig-" eo 
_ nated as a ‘dwelling house: necessary for the. operation of the mine. = 
will not. preclude its: due. availability, where ‘good. faith on the part pacerca 
of: the claimant: is: present. ‘The wagon: road, ‘a portion. of. which =: 0.05 
was: upon the’ élaim and the remainder of whieh? was on adjacent = 
land, used: exclusively 3 in. ‘connection with, the location, was not nec-. ee. 
“essarily subject, to. rejection’ as a mining improvement. A wagon ee 
road and a trail. may be acceptable: in: satisfaction. of. patent. O&s he eee 
- penditures. “Emily. Lode (6. L.. dD. » 220), and Tacoma and: Roche oe 
_ Harbor Lime Company (43° L. D. , 128). } eee 
Tt follows that: repayment: can noe be: ‘drintad sinidléy: the provisions oes 
“of the act of June -16, 1880. (OL, Stat.; 287 dy because: the: entry. was - oe 
not: canceled.for. conflict with some . _SDEHIOR, right. and it was 5 not oe 
erroneously . allowed... pate: 
1G As: urged that: ‘repayment. should. os ‘permitted. ‘indet * ‘the: “ask oe 
Sof. March 26, 1908 (35: Stat., 48), no fraud being shown and the. 
~ questions involved being matters of judgment: and estimations, so. it a 
vis. asserted, The Commissioner Properly. denied “epayment. under = 
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esiad official a action: Sprititin. ihe: scope: ‘68 the officer's s ‘power end: ati 0 
thority must: prevail ‘unless. the contrary | clear ‘ly and convincingly) 
_ appears... Trregularities: and defects in the ‘proof are not/so .ap-) 0). 
| eee in this ¢ case. _ The. Commissioner has twice, i in | connection: rarith oe 


: that: ie. “ehtry 3 was. etroneoualy allowed on: ‘detective: 2 proof’ “Upon : lh dee : 


oe not. preoontad within the period: of two: years -aftor the. asage as 
of the amendatory act of December 11, 1919 (41 Stat.; 366). Tt. 9” 
Beets) ‘also. suggested . that. a) ohn. Ag: “Britton, when. he filed. the Sone: ae 
application, . was’ the agent and acting for-the applicant.company. 
. According to the record. presented, Britton. filed the. application. in ed 
“his own interest and not om behalf of. the company. There was <2 
“nothing - disclosed. which: indicated: that: the company. cwas. then. fee ee 
- terested. in or. claiming under. the: entry. . That: application. could. ae 
“not operate’ to: toll be: two- year imitation of the statutes in: eAagvor on 


of the company.:. 


No. sufficient. reason. ane ‘Been: pointed ‘out’: “and. none vothatwise - aoe 


ae. for not, sustaining. the denial of the repayment application. 


aehe, decision of the Commissioner r appealed £ from is: ‘afitemed. . ae os 














= Rupayaewt—Coa Lanps—Fnavip—Revinquisenene, t. 


: Ae - "DECISIONS “RELATING. 0: RET PUBLIC. LANDS, | “rot : 


“GREAT WESTERN, COAL ‘MINES coMPANY. 


_ Decided August 8, 1924 


: “ 


The repayment statutes. are not’ to. be. deemed. to. offer: an nopilon 1 i. a ‘claimant : 
- ¢ither : to’ defend against charges ‘involving. actual fraud and. protect, his. 


claim. or. to relinquish. the land and take instead. the purchase price... 


vem oe LANps—ALIEWATION—VESTED RichTs—PayMENT. me ee ee Re 
oS _ Equitable title to. coal-lands: entered under. section 2847 ‘et se, , Revised ‘Stat: 
: utes,. does not ‘vest ‘in: the. entryman until. the ‘laws. and. regulations shall 


~ have been fully: complied with, including ‘payment. ‘of oe price, and 


‘until’ that time: alienation’ of the: lands ‘ig without. lawful effect. 


ie “ “he AYMENT—Co AL. LANDs— r R A U D —Reuinquisineine—livipewoe—Prasuay- 


».TION—BURDEN. OF ‘Proor,: 


» “Where. a coal entry. is canceled. upon: a 1 vélinguishmerit flea. during ie ‘pend: 
oe ‘ency of. adverse: proceeding Ss based. “upon. a. char ge. of fraud it will ‘be. ‘pre-* 
. ». sumed that the purpose of. the relinquishment was to avoid the issue and. 
Pate dispose of the. charge: without adjudication. upon. ‘the ‘ultimate: merits, 
oe fand:an . applicant for repayment of the putchase price under the act of 
oo: March 26, 1908, must* assume the burden: of proof. and: establish a pr ima 


oe facie case as ‘to. absence of fraud.” 


0 : DePanrMenrar Deciston DIstINGUISHED. 


Case of: George FR. Goodwin (48 Lie D., 198), Aistinguisted, | 


a ‘Funny, First Assistant Secretary: —- te ee 
 . Thisis'an- appeal by the Gréat: Western’ Coal Mines ‘Ghmpaay foi. 
oe the decision of. the Commissioner, of the General’ Land Office dated- 
ce en hs anuary 25, 1924, denying the company’ S application for repayment ° 

_ « of the sum: ‘of $16, 600, being the: putehinse preg for coal lands entered: ) 


- by. Richard L. Bird, its: grantor. 


oe “The record shows that: on February 6 6: 1920, Richard L. ‘Bind, pur- .. 
a naan. to section. 2347, Revised: Statutes, filéd his coal- land applica. 


“tion. 025342. for NEL oo SE. 4 Alar . SE. ge Sec. 20, and NE. + NE. 4 


2 Bee. 29, Ty 13-8. R. 8 ‘B, SoBe -M:, Salt. Lake: City, | ‘Utali, ; 

ie  Jand” disttict: ‘Therein: the applicant upon ‘oath: stated that he made ; 
the application i in. good : faith for. his‘own benefit; and not, directly or. 
ee indirectly, i in whole ‘or in part, in behalf of any other: person or per- 
=. -gons whomsoever. On June 8; 1920, the application. was rejected by 
_ the’local- officers for. failure. to file: proof of posting and: publication. 
Pe ce Or notice... “On ps anuary 10, 921, the: Commissioner. directed that.a- 
aoe os new notice be issued and, that the! applicant promptly ‘proceed. — In 
March, 1921,'the proofs. were filed, and in April and May three per | 
cent of the purchase’ price was paid. “After an extension of. time duly | 

ee granted the balance of the purchase ‘price was paid: on September. 15,° 
1924, and on that day ‘ coal’ entry certificate was issued. According ta’ 
Poe the: abstract of title furnished, Bird and his wife ‘on October 29, 1921, | 
ee - transferred the land to the Great ‘Western Coal Mines = Company by 


2 | 


A 


jae 


(re PS 2 Pap eee es 
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ee deed: for: the. recited ‘sonsideration’ ot one: 5 dollar Ot the 2 
‘same day the’ company. mortgaged" a. part. of the: land’ with | other = | 
tracts: to secure a bond, issue: of. $600, 000, and by an. ‘amended. trast.) 325, 


deed, dated: February. OT. 1922,. apparently. the. balance of the. Jang : oe 


s was included i in‘such mortgage. ier tee 


: =This: application: and. others: ter: ‘lands adjecent ‘were s inveetigatad oe 
‘by the field‘ service. Adverse proceedings. were. ‘directed: against the =. 
entry. on. March’ 19, “1993, upon the. charge which, as amended: oni 
April. 10, 19928, was in “substance. that. the coal. filing and, élaim. was. not eae 


made in. ‘good: faith, by: the. applicant: with. the intent: that: the: legal - os 
“title should: be acquired for himself, but’ with the ‘purpose’ and intent. re. 
- that. the title: should ‘i inure:to. the’ use. and: benefit. of the Cedar Mesa 


Farm Company, : a disqualified: corporation, or to. the Great. Western : oe 


- Goal Mines. Company,.or to some. corporation . or. association- formed - - a 
by the applicant and the officers and stockholders of the Cedar Mesa 
Farm: Company. ‘The: charge was denied, and a: hearing \ was ordered.) 
Depositions. were ‘taken’ at ‘Provo, Utah; on ‘April’ 98, 1993, and at ee 
-Price,: Utah, on “April 24, 1928, ‘both: the Government. ahd the’ entry- —. 
“man. being represented. , (No. “further testimony was adduced...On 
_ April 25, 1998, Bird and the Great Western Coal. Mines. Company Arete 
executed: ‘relinquishments of the entry, which. were filed in the local. 
- office on April. 28, 1923; and en. that: day. transmitted. to the Commis- _ wie 
“sioner. “On Al une. 4, 1923, ‘the: chief of: field. division reported: that: thee: 


hearing i in. the ¢ Case was closed by relingishiment, On. ‘Jung: 29, 1928, me 


ment. 


On sort: 3, “1998, Bia ‘filed: hig s euplication tor < eepayment | ace - ae — 


: conipanied by an- ‘abstract, of title, the purchase’ price receipts, and. 
_ duplicate of the’ relinquishment. On. ‘October 2, 1928, ‘repayment. a 
was. denied’ ‘by the Commissioner. on: the. ground. that the absence of © = 
: fraud in. the. attempt: to. gain. title, had not been. established, the. - 
“act. of March 26, 1908: (35 Stat., 48), and. the case of-the ‘Cumber- 
land Mining ind. ‘Smelting Company (46, Le Ds 488). being: cited, oe 
“It was further stated that Bird’ was not: shown. to: be entitled to. re- oe 


-poyment, he having. conveyed. the land to’ the. company. . 


-- On: November. 8, 1928, the. Great. ‘Western Coal Mines. Guinn oe 
“filed: its: ‘application ‘for. repayment, as: the. legal representative oo 
the. entryman, | Bird. : The. application was. ‘denied. onda anuary. 25, Co. 
1924, onthe. merits. of the: case, 10; accordance: with. the views. eX- oe 
pressed * 9. in the decision of October. 9. 1923. . The. present appeal fol- . - . 
' lowed, in which it. is contended - that: there’ was no. fraud involved Ben, 
in: connection: with the coal. application, and that. none can be shown, 
It is‘also: ‘urged. that it (was error to attribute ¢ or Ampate frand j in 1 the ea 


Inking’ 9 of t the, goal I land. i. epplication,” wees 


nasi 8 
Pita en 





a ~ 
~ 
~ 
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ae, his affidavit oe ‘March 17, 1994, htioh is ‘filed. with the arpa, 


: —— Richar d aoe Bird, makes the. following allegations: 


That said. ‘entity. was” ‘yelinquished in. ‘said. Government. ‘proceedings. pecatise - 


eo of the. representation’ of James':A:- ‘Ramsey, then: agent. ‘in: charge’ of. ‘heartigs.” 
oe at: Salt Lake: City, Utah, that. if.a. relinquishment of: this: entry: was. filed _ 
So and... this. tract. included. by. ‘amendment -in:, the: ‘application. for: Coal . ‘Lease © 
~. » Serial No. 08 32029. of the. ‘Great Western Coal. Mines Company, the then: owner. 


of. ‘the. land,. the Field Service. would. ‘recommend . both. the. allowance. of. the . 


ce a coal lease, “and: ‘also repayment Of. ‘the ‘purchase: money. ‘which haa been paid. 
eae: oye ‘accordance: ‘with’. this: ‘understanding, ‘and: relying ‘upon: ‘the. Government’s 


= representations and: pr omises, your’ affiant;. ‘On: “April 28th, 1928, with: ‘the: consent - 


3 = ot the. Great. Western. Coal: “Mines. Company, which ' ‘was: also. fully- acquainted 
we with: said agent’s. ‘pr omises: and. representations, filed: a. relinquishment of. his - 


aforesaid. entry; and also ‘caused the. Great® ‘Western Coal. Mines Compny. to" 


= oS aled ‘Ale: a ‘relinquishment. ‘thereof, and. at the. same. ‘time to file an amended — 
| — coal’ Application to" bcuael ‘Thetuame ‘the “tract: embraced: in’ said: | relinquished 
oa entry. eo - oe | ee 


‘That. had it not. ‘beet: for- gaia promises. aa syepresant tions: of ia agent 


i? of the. ‘General Land Office: aforesaid, ‘no. relinquishment would: have been. filed, 
either by affiant, or the. Great. Western. Coal. Mines ‘Company, but it was con-~ 


"sidered the advisable thing to do ‘at that timé to avoid further litigation with 
~ the Government, ‘as. apparently the company. would benefit _ SAEED should ‘the 


ae a Governments: promises be carried: out... Pe tbe owe Sa eae: the ie = 


~The’ affidavit: ds” corroborated © ‘Se ‘Gediige’ a Siena Fouad 


, ES -prediddnt of the now dissolved. Cedar Mesa’ Farm, Incorporated, and 
also. president of the Great: Western Coal Mines Company. . | 


“No.report or statement’ ‘by the. agent with Tegard to relinquishmenit 


— aiid repayment i is found ‘with the record. Tt would seem remarkable, . 
to say the least, that the special: agent would. undertake to.make the - 


a representations which: are attributed: to him. - ‘There i is no. claim made 


that the representations set. forth were in any way. authorized or 
_ "approved by any official of the Land Department. and ‘particularly 
~~ by either the chief of field division or ‘by the. Commissioner ‘of the 
~ General Land Office. No application | for repayment. was filed. with | 
oe, the relinquishment, put. ‘such. application” “was” delayed. ‘for over: two 
of ~~ months: and. until: after the. adverse Proceedings were closed and the. 

: Oo entry’ canceled. oa 


“The officers. ot ‘the wal company y undoubtedly dnb 6 or. a good 


- = “peadon to believe, that a ‘searching and exhaustive investigation’ “had: 
-. been made before the adverse proceedings were instituted. on behalf 


. Of the Government. - “The » very gist of the charge: made against. the- 


P : - 2 ai try hee fraud and bad faith.» “The taking of. ‘evidence. proceeded. for - 
~ two days. - ~The testimony adduced ‘terided to show that’ the funds _ 


| ~ obtained to: finance. the proposed: Great Western Coal Mines ‘Com-- 


- oe pany were solicited,” prior. to: the coal entry, on the’ basis‘ that. the. 
ee company would own the Cedar Mesa’‘Farm lands and would own 
ee Or control. the coal Jands to the west! and northwest, of said’ farm 





“lands. The. eat dnokuded 4 in: Binks. entry. ii Pre ncent a in oo Poe 
“northwest direction: from. the. farm, but none of the. witnesses: chad f= o 
- talked ‘with. Bird or,-so. far’ ‘as appears,, knew. of his coal: application. “Beate 
Thus. the. Government. “was. beginning - to Jay: the: foundation of its 
case: cand: develop, its; ‘evidence. when: the. proceeding - was, halted. by oe 
ie ‘execution. of the relinquishment.. Obviously: the: ‘relinquishment es 
was given: to! stop: the litigation... Tn the face. ofa. charge. such as. Boies 
above set: forth and the trial actually proceeding, the. ‘presentation. . . 
ofa. -relinquishment. -would. indicate. a. strong desire‘on the part-of = 
“the defendant, to. avoid the issue and, dispose of: the matter. without: 99 02" 
“an: adjudication. upon. the. ultimate merits... ‘Why. an: ‘application. for 
- repayment was. not. promptly. filed. does. not. appear, It may. ‘ben rewv 86. ES 


y 









_ marked that: Bird’s repayment, application. was. dated ‘and: executed: ae 
on. ‘April: 25, 1923, which. is.the: date: on the. relinquishment, but. that 
“application was not’ filed. for: over. two months. Pele o 
~The act of March 26, 1908 (35 Stat., , 48), :, ‘under: which. ie applies. late get ae 
~tion for. repayment: must. be. adjudicated, ‘authorizes repayment where.” ce 
an entry: has. been. rejected and “neither such: applicant: nor-his legal. 
_ representatives shall “have: been: ‘guilty. of. any. fraud. or. attempted ee 
* fraud. in connection with such :application.”. In the case of | theres 
~~ Cumberland. Mining and Smelting. Company; « on: petition. (46. TE. Di 
“433);- the. Department held that: ‘the. applicant. for repayment: mingt. 2 = 
bring: himself: within: the., (purview. of. the above. provision: of: ‘the | 
_ Statute, : and. that. it was incumbent: ‘upon. him: to: establish: the. fact. 
that. neither the entryman | nor. his. legal], ‘representative. had. been: 
~ guilty: of any fraud or attempted fraud... The case of the Union 
Land: Company, assignee of, Allen: (46. LD. 116), ‘involved; coal 
- lands: included in a: ‘general’ compromise : under. which: certain patents 
and: entries. were: ‘annulled’ and canceled: and others. confirmed. : ~The 
suits and: proceedings: pending: were. based. on, fr aud... In the. com- 
“promise. agr eement no. specific: mention. Was: made as. to. repayment 
“or: fraud. Repayment: was: ‘sought on. the’ ground that: there. had 
“cheats no. finding of:fraud and no ‘waiver: ‘of repayment. The. Depart: 
ee “ment. held: that: the: stipulation: concluded. all-matters. and. was a: final: : 
_ settlement, of. all, claims. - -In ‘the. case: cat. bar. there was- no stipulation, 
| but under: the cireumstances of this « case. and for ‘reasons. sheet 






































"repayment application “The: coal eee was. oes allowed: ‘upon: ; 
. the. proofs. presented,. and’ af. at. the. trial. ‘it had. been. shown. to.be - 
valid: and. regular; the: entry: would. have been. ‘sustained and. passed: | a 
to" patent, notwithstanding the charge preferred. » “Instead: ‘of. de- ee 
fending the entry, the: -elaimant: saw -fit.to. release. the land. and’ ater os 
: - to: ase: repayment The: wepagmenti statutes. are. not to. be. deemed: 


ane Meee ee eee Ci iy Tee gees ae 
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wh, Pt “offer an: Option: fot" a. alaimint” ‘dines. to. ‘dstend- nieinst t shag 
os — involving actual: fraud’ and protect: his: claim, or ‘to. relinquish’ the. 
o ~Jand : and take’ instead its purchase price. ‘The-waiver of a claim under’ 

e me pending charge of bad faith is is so 9 close toe an acknowledgment of the . 


“3 : o aeauinge that repayinent 3 is’ ‘anithiotived? ‘The pecoud: before: the Cou : 
a _mnissioney, 1 in. the. opinion, of this Departinent, Justified the denial of 
-. repayment: in this. case. eee i 


~The showing now ‘made in’ the? en. Spite ‘afidavita: ieiids té: tab. : 


: s : lish the absence of fraud or bad. faith, but it-is not deemed: of ‘such ~ 
~ force’ as to wholly avoid the effect of. the relinquishment: during. the. 


 gourse. of the trial: - ‘Under’ the circumstances and conditions: ‘appear- — 


ing in conection with this: application, the Department is. unable _ 


: , i ‘to. find. that: the ‘applicint: company: as ; shown | oO be. entitled to Yer 


The ‘atantion of ‘the: appellant, io ‘the effect that ‘after: applita: = 


ae ‘tow’ but: prior -to the completion of: proof: and payment the coal ~~ 
ne ae land applicant can. legally. sell or agree. to convey the land he ‘seeks: : 
[2 2 isnot: well: founded: ~The statute (section O84%: et 8Cq-5, ‘Revised’ 

ae Statutes) prescribes that a qualified ‘person: shall: have the right’ to — 
> enter coal. land upon. application and. upon. payment of the requisite 
—. >< purchase price. The’ area subject to appropriation is definitely | limited). 
ee Nis only’one entry by the same person is authorized. Equitable title : 
----: to'and a vested” interest in coal land“ does not’ arise’ until-the law: 
a “oes” regulations are: fully complied: with, ‘including ‘payment: Of. 
. the’ purchase: price. Thereafter the- applicant. may. lawfully | con-, 
oo - vey. the. land but: not before. The: ‘Land” Department: 1s: entitled = 
Se Sto know who is: ‘the real beneficiary: of the. entry and to” that. end a 

the coal regulations require that’ the application: must be made in - 
ce good faith: forthe ‘claimant’s own: “benefit: ’ “That: status ‘must. con: 
os tint’ and® obtain. ‘until: the: completion of the: application’ by: proof — 
_- and payment. The coal law:is not inthis respect like the timber. 
cele amde stone. act. of Ju une °3,. 1878 - (20° ‘Stat., 89), ‘wherein. the’. ‘show-) 
“ings to be made in the. claimant’s: ‘initial’ filing, or application, ‘and — 
-- “Tater ‘in ‘his. proofs’ are. ‘definitely set’ forth, and: the. requirement: 
He specified i in the law; it has‘ been held, can ‘not. ‘be expanded oy bake 
ae ao ‘Williamson + Ome “United ‘States: (207 U. Ss, 425). so. 





The case of George’ FEF. Goodwin : (43° Eh Di; 198). is: ‘ited: ‘as done: 


"aes polling! here.” Repayment. under’.a’ “eanceled - ‘lode: entry was there. 
se > “involved. - Charges’ of. nondiscovery ° and: ‘insufficient ‘expenditures 
> had-been’ made and denied. » Later: the claimant: asked ‘leave to. with: 
draw his answer and: consented - to ‘the. cancellation of: the: entry. 
"‘Thereujion the application ‘was rejected. In denying repayment — 
ee the. Commissioner: cited and: relied por ‘the’ ‘statements s contained — 
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in ‘sdiverse. ‘reperts. ‘This thé Department. ‘held was: “hot: proper Weer eee 
“cause. the withdrawal of: the ‘claimant's. answer at most. constituted’ 4 
only an admission of the truth’ of charges contained in the notice =< 
served, and not a ‘confession that. the statements 3 in the: reports ‘were ~ — 

true. In. that: decision. it; was also. stated that. the. charges: made. -. 
“and: in‘ legal: effect admitted did ‘not: necessarily: include’ bad: faith 08.55% 
or fraud on the’ part’ of the: claimant and that. the questions | of digs 
covery and of patent. expenditures i in. many. ‘cases were matters of 
judgment upon ‘which. various minds. might honestly. reach. diverse’. oe 
conclusions. It was. specifically held. that. the. particular . ChAT ieee 


admitted did not convict the. claimant. of bad faith. or. fraud. 





Here the charge is of a. citenent: character. and,: as before stated, one 
“includes bad faith and fraud. .-A trial: pursuant: to such charge:-was 
under way: when. the salhitanyneit was: ‘filed: tA is.true that there 
: was no. withdrawal of the answer, ‘nor was 3 there y Drbeenied for the oe 


applicant toe itis relinguehinient “That a action must speak. for itself. hag 
‘The Department:i is not; prepared. to: concede that the. Goodwin.case,. 
supra, is determinative in connection with: the. disposition. of: thie 5 
“matter.... Fhe Goodwin case. was itself remanded to. the General Tand® 20 6 7 3< 
“Office: for further: ‘consideration; with the: direction that. if the: Come 2 
“missioner deemed: any. investigation or a: hearing with: nespect: to. the ees 


: applicant’s good faith. necessary the s same might be’ had.” 


| “In the: appeal. it is. _asked_ on. behalf. of the applicant. that it here — 
is any. doubt:as to, the: ‘good faith: of ‘the parties interested.-in this 9°. ~ 
case | a hearing be granted ‘pursuant, to:the rule laid-down inthe case... 
of Thomas.J. Keogh (42 L..D., , 28). That case involved a- timber. ee ee 
“and stone: application. adversely reported . and. ‘relinquished in the 
“face of. charges. Repayment, -was. denied, ‘but. opportunity Wag 2 eS 
afforded ‘Keogh to. make .a. showing and. eguest, a pointe, the: cape 


thereatier, tobe further. adjudicated. 








“As hereinbefore. indicated, upon. the Tobond considered. by. the Come a oe 
missioner, his denial of Tepayinent.: Is. ; deemed ‘proper: The  dedision: 7 es 


the: company? 5 privilege: formally: to. apply Coe an Sane: a: hearing = 
‘upon the matter of bad:faith and-fraud or attempted fraud. in. Cons see 
nection :with the: coal- land ‘entry: of Bird and to show - the: facts 8 
attending the execution. of. the. relinquishment. ° The burden WH be ye). 
‘upon. the: company as the moving: party. to: make. out a prima: facie a are 
case’ to support the: application. for. ‘repayment. ° “The: field - SeNVICe= eo 2 
will be duly advised, and some representative will’: appear. and be. pre- cape eae 
_pared to protect. the interests of the Government... Upon the record 2... 5.% 
“made: at ‘such: hearing, if one be-had, the. ‘epayment spplication’s will i ee 
be: again considered and d readjudicated. ee oe ee es ee 








ara a Tree Curme Rie. OF Wax-—Srarorms. - ee anne Brea gas: 
“While the: ‘act of March ‘4, 4911, which srants’ plants ne way. over: the’ ‘pull: 
lands. for: -telephone;, ‘telegraph, and transmission: ‘lines, does” not. expressly - 
authorize the. cutting. of. timber from: a: right. of way, yet. ‘sueh right. must . 
_ be ‘implied as. a necessary incident to the > lene, of use and occupancy: of the 3 
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cae TELEGRAPH, AND POWER: TRANSMISSION. LINES, 
- Instructions, August 9, | 192. 





e : easement. fe Ga 


- Bonin Currme—RrcHr ¢ or -Way—Dawacus—Wonps ‘AND Purasns, 


ae eee FOR TIMBER CUT FROM RIGHTS OF WAY FOR TELE- E 


~The term: “ full value,” as used in the’ departmental regulations of BE anuar aoe 
ne 2G: 1918, ‘relating to payment ‘for? “timber - cut. ‘on public lands’ in ‘the. con- »; 


ea “ struction, maintenance, and. operation of lines for. which rights. of way are 
4 iS oe granted pursuant to the act of’March 4, 1911,-is'to be construed as meaning. 
— ithe. entire. stumpage value of. the. standing trees. | phic hate Bie Tee es 


-Tieee OUTTING—RicHT oF Wax—Parment, . a =, - 


~ Moneys paid by: grantees. under. the act. of, “March 4, ‘1911, cs timber ext 
_ from. their: rights. of. way. ‘should be: ‘deposited. in. ‘the Treasury as. funds 
arising from the sale. of public. lands and not. to. 0 the ms ‘account of f depreda-. 


“tions upon public latidgy. el ee 
“Pico OuTTinc—RicHr. OF War—Pavaent” 


ad grantee under. the act of. Maxch 4, 1911, who: cuts ‘timber ‘froin: lands 3 witht 
its: right of: ‘way. necessary. for the construction: and: ‘operation. of: the line, | 
- becomes,. upon: payment for.. the. Hiner, . the owner thereof. wy full. cd 


- thority t to 2 ee of it. as. it chooses. 





eee we Be your’ TOoiamilasione, ‘ot: ‘the: Geneial Land fie] 1 letter of 
eae June 17, 1924, you in. effect: ask’ the following questions: a | 
ee eae Does the act of March. 4, 1911 (36 Stat., 1235, ‘o58); which: 
eo : ‘grants rights of way: for telephone, télegraph, ind: power ‘transmis-— 
“gion lines; require: payment for timber taken. ‘by the holders of such 
| easements from lands embraced in theixrespective rights ‘of way? | 
“2, What is the meaning of the ‘words full ‘value used | in » the 
‘ ‘pertinent regulations issued’ under: that: act? ae eas 
ee tes ‘How should payments for timber § 80 taken. be made and ae 
> posited in-the Treasury ?: 8.8. “2k ee 
oo AL Has a grantee. under. that act. thes ‘gat to! . use, give away, or 
~~ rea ‘otherwisé dispose of the timber upon the said: right of way: which. it 
Ras been. necessary’ to remove: nm ‘the constriction, ‘operation: and 
ee maintenance of the line 229. foe Reet cay on ree na ets, 
ee The part of the act pertaining ¢ to this consideration authorizes the 
bas aS ae ‘. oe an ‘easement - ‘for rights ‘ot way, “for. a. ‘period of. ‘not exceeding 
2 SEBO years: from: the: date: ‘of: the issuance of. ‘such. grant, over, across, ‘and upon 
ea the: public lands;. national: forests, and: réservations. of ‘the: ‘United States. for 
ae . Blectrical. poles, and lines for the: transmission: and. distribution gf electrical; 
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and: for poled. and lines: for felephone’ rand: t sleepnah purposes,. a the es 2 i. noe 


‘part as as follows: a : ae ee wee 


extent. of 20 feet: on. each, side: of. the, center: line: of. such. electrical,; telephone,» i 
and. telegraph lines: ‘and. poles, to. any. ‘citizen, association, OF: corporation: of) oe 
‘the’ ‘United. States; ‘where it. ds. intended. ‘by such ‘to: exercise. ‘the: right of w ee 
Herein: 3 granted: for  ARY one: ‘or. more of the ‘purposes herein. named.’ ha 




















6, ‘1918. ars L D. Ds 404), declare ee 


Reg. 18. ‘The: ‘grates: shall: ‘daa: cma leat: ‘all: ans’ owned or. cone oo. 


“trolled by the United States along the-lines for which right of way is granted oo 





to: such width and-in ‘such manner as the « officer. of eves States paving 2 a 
: supervision of such ‘lands:may. diréct.: SUE Oe yeti ee 





Reg. 14. The grantee shall, to the satisfaction. “of ‘the “officer” ‘last | ‘above beled 


eee dispose ‘of all brush, refuse, or unised timber on lands: owned or | ee 
- controlled by. the: ‘United: States. caused - by: or: left; from- the, construction and ae Baer 
| maintenance of the. lines for which. right: ‘of: way, is. granted. ae Le 


: United States’ in. the "construction, ‘maintenance,. ‘and. ‘operation | of ‘the e. ner 
ae which right of way is. granted, Ae eee rea = . cae 


Reg. 5. The. erantee, shall. Pay. on | demand, dy. certified. heels to ‘the: ender coe 


Me, sid te 


ror eee 





A: comparison | of this act. ‘ith: den, actié howe that. tt ‘it differs 


one them 3 in that. it is. silent, as: to. the free use of timber, and that — ee feet 
it. does: not. grant: the: tight: to: take: timber: for the ‘purpose: of: CONz 
struction from adjacent lands ‘under ny alroumstitieds as do: nie a 


OF the acts making grants. 
expresdly: given: by. statute the grantees. under. that. act have. that Hae 
right. asa. ‘necessary. ‘incident. to: the: right 0: of u use. and pogupancy, a ee 
the land: which i is. especially. given. ee | tea 


be answered j in the’ affirmative. - 


. opinion of ‘this. ‘Department ‘ fat value.” 2. to be. ‘Paid is ‘the. entire 








While the right. to “cut. “Gale fib he: ight: OF ae is. nee a 








From, this: it necessarily follows: ‘that your first gestion mst 


Tn, answer to your second esti 9 you: ‘are. termed: that j in Whee e 





- stumpage | value of the standing trees. | 


There does ‘not appear’ ‘to be any reason hy thé: pajienté mén a 


‘iened in your third: query ‘should ‘not be made through. your office” oe 








) 
ie 





-in the same manner. in which’ moneys. arising ‘from compromise: “OE ee. 


timber: tr espasses” aré | “made; “but inasmuch - as ‘moneys. paid by. >: a8 : : 
‘grantees’ under ° ‘this ‘act are. “closely. elated to the funds which’ o.0/ ‘a 


: ‘arise: fron. the sale. of public lands they: should: ‘be: deposited: i in ‘the oo “ 


Treasury: acoorilibgly: ond not’ to. the “ ‘account of depre(latipns upon. oe 
- public. lands.” ae : So a oe 
In answer ‘to’ ‘your: fourth and teat iiestion. I ait: say that’ atten: ie 
a grantee of the: right: ‘of away’ has paid: ‘the: Government. ‘for. ‘timber’ - fae 
necessarily. cut, the: timber becomes his- ‘property. and he may make. oe 
such: disposition! of it: as he. may choose. to ake; bub: it should: be eae 

-_ 14526°—24—vo1.50-— — 39. me : = Sy: cee oe in tee, SUE ee we Che eee ae Ande ie 
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ata in i mind thats as. regulation 13; supra, appears to. tated 
oe » the | width and extent to’ which ‘a’ right of way may be cleared is'to 
“be ‘fixed by thé proper officer. of the’ ‘Government, ‘and it. therefore _ 





: ‘s follows: ‘that. if the. grantee. cuts. timber. that. As. not. ‘Tecesssary’. to. 


Eo tie. ‘construction: and ‘proper operation of his line he will dé.so as a. 





= trespasser and ‘would. not under such. circumstances: have the owner ~ 
= ene or Basu of See pare of the timber & 80. ) cut. oe 





"ARMSTRONG 1 v. | McKANNA. (ON. REHEARING). 
7 “Decided: “Auguet ‘1, ‘1924. aE 





Ons AND. Gas DAnns—Paospsorine ‘Pemaire—-Agent--Drtrcnnon, 


on So. long as an oil‘and’ gas permit stands in’ the hame of a. permittee, he alone a 


“is: responsible’ ‘to. the. Department for: compliance: with its drilling requir e- . 
“ments, and. if’ his operating agent, or his. drilling. contractor, is not. comply- 


ing with the terms ‘of. the permit, the duty devolves’ upon: the permittee, to j 


“enforce such comiplisities, and his s diligence 5 will ‘be. tested by. his efforts, ae cs, 
_ that direction. Gar Goer the 2 ee fee Se ae face! Cw ee ere 


ae e : Om ‘AND, Gas Tanns—Pnospsorina Putacrr—Aoewn ~DrrtoEvos-—lixriinsion or 


TIME, bey ot Wie Sar ee Boece Ce re ae a 
ok permittee: lio ‘enters into a: seatiteack’ with | a drilling ¢ contractor: 4 in. niterms', 


. ~ which: preclude. him. from. enforcing | drilling ‘Within. the. time prescribed. In. -: 
Pee "the permit’ will not be. ‘granted an extension. of time. within which. to com... 
“.." mence drilling on the: plea that :lack. of. diligence, should, be attributed to Ge 

. 0A the’ contractor and. not to’ the permittee. i OA es ae ee 
: Om. “AND Gas ‘LaNps—ProsrEcrine: Punatn Exrenston ‘OF ‘rane, 


A drilling contract made’ ‘contingent: upon’ ‘the. success: ‘of, or’ ‘to: ‘follow | a a test 


“well to be drilled elsewhére on a structure, is‘not such & contribution to the ~ : 


test: as to warrant: an extension: of, time under the: act of, Af anuary ll, 1922. 3 Be 


fos a Foowmy, First Assistant Seoretary:. 


_ By decision. dated J une 3, 1924, the ‘Depaitmant oiicmad the beton ne 


. | s of the Commissioner of ine General Land Office i in denying: to Ervin’ ' 
2S Armstrong a second extension of an oil and gas: prospecting permit 


ie : issued to him, pursuant. to section 13. of the. leasing act of February. 


BB, 1920 (41 Stat., 487), on June 30, 1922, for certain. lands in'the _ 


“ . - --Kettlemen Hills structure, Visalia, ‘California, land. ‘district, and | 
~~ canceled: his: ~permit. ‘This action. was taken.on- ‘the ground ‘that, ed 


oo - drilling. contract, with. one) Je Ss. Alcorn, offered by. the, poertien 


- i: became | lfective. as. i cipulated therein’ by departindntad: approval. “of 
0) an. assignment, as ‘therein: provided, and did not constitute. dihgence : 
i _ Within, the purview of the. act-of January 11, 1922. (42. Stat., , 856). 


A motion for. rehearing has been filed by Ervin. S: “Armstrong i in. 


os “whieh he he claims ¢ that. the default under the parm: is. a. chargeable, to... 
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“the: ‘Gilling: contactor hat cancollatien’ of thie: per srmtit isa’ “aponalty- GEES 
upon. him: for the’ default ‘of another + ‘that the decision i is one ‘directly. Poe ee 
_ opposed. to. the previous ‘policy: of the: Department. and should. not. — a 
_ be applied: to him, as he relied: on the alleged previous policy:and= 
“practices and, finally, that this’ contract, and: others, like it,. should. ~ ar 
~be: ‘eonsidéred® as: ‘contributions: to. test’ ‘wells. ‘on: “a ‘structure, which .- ee 


contri ibutions: should’ be: regarded’ as evidence. of diligence | within 
».the meaning’ of the’ extension act’ of Jé fanuary 11, 1922, supra, in the: 





“same. manner as shave substantial contributions of money | to. the OBE 


OE such’ wells,’ are eee in oS 
—» So long as’a permit: stands § in nthe t name sof: a 4 paviaittoe, b he ‘alone: ig” 3 


"yosponsible to’ the: ‘Department for compliance. with its drilling re--- 


. quirements. ° Te his’ ‘operating: agents, or-his’ drilling contractor; ‘are - 
~ not. complying ‘with the terms of the permit, ‘the duty. 18: ‘upon: ‘the 
~ permitteé: to: enforce such’ compliance, ‘and’ his diligence. will be tested 


~ by-his’efforts in that. direction.’ Here it. is ‘conceded by. Arinstrong: 
- that he made a contract which, in ‘his | opinion at least, precluded Wime tn 2s 
trom” enforcing drilling eithin, the: time prescribed. | “At the same. 2. 
peime: ‘he points out that the. contractor agreed ¢ “to protect’ the permit?" 
: ~ Assuming: that’ ‘the contract’ was not susceptible: of enforcement, Pan fey 
he’ claim’ of this” “movent™ that. defaults under. the: permit: ‘wete s 
through’ matters’ ‘over. which” he: had no: control - “seems: ill: founded. oe oe 
~The Government. ‘is: ‘entitled. ‘to. expect” ‘that * “permittees” Wwho"ares 0's: 
~ awarded ‘exclusive. rights to ‘occupy. portions: of the public. domain, Bre 
~ and‘to-test’ for: ‘oil’ in: ‘anticipation of the’ ‘reward. offer ed: for.a dis- 0 3 
~ cover’ ys. ‘will-use: réasonable diligence. and discretion.in contracting ‘for © ee 
_ the ‘drilling « of such | areas, and in, ‘enforcing’ such contracts. In this: 
“ease , nothing: was done, or. attempted to be. done, by. the permittes 
~ until. after. default and after the: validity of the. perihit had heen 





drawn. into’ issue.: 





“As to: ‘the bath that’s a “new ¥ belléy: and’ odin was 5 adopted: Eee: Ses 
out. warning ‘to: this” movent;. it. seems: only necessary to ‘point: Out = 8 
that. the: Department’s action. affirmed that. of. the Commissioner, too ae 
? ‘whom. the’ duty. of. granting extensions in the: first: instance has, been - ae 
delegated. The: Department’s instructions’ of J une 3; 1994: (50. Le Dee 
546), referred’ to: ‘as: ‘showing’ ‘such. change, ‘and * in ‘which’ the dedi: ee 
. sion in: this - case. was: mentioned, made no ‘change. in: the matter: Of ESS 
the. diligence. to: be. required - ‘of ‘permittees, but. related ‘solely. to ‘the RS ee 
matter of the restoration of lands after Permits | have. e been canceled 


for: want: of ‘diligence by’ ‘the permittees. © 


S. The.- ‘claim. that: drilling” contracts, | which: ‘are. nade’ - eemtineie’ he 
upon: the’ success of, or to follow ‘a ‘test: -well to. be. drilled’ elsewhere: a an 
on a structure, are. contributions ‘to: such test which + wart rant. Co 
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ee ene ‘thasions- of t time ‘to. ‘the: permittees so. 5 sonttecting;. can heb be. oe 


= Broyed. or, -Tecognized. as in. n-harmony.. with. the: “PUTposes: of the: ae 


ee img. act. ie Gas ioe oe 
fe) he: now- admitted, i pelationship. ot ‘the: perniees. aad. contractor 
oo in. thé present case. discloses: a. situation which such-a practice would — 
“- > foster. Armstrong. admits. that. in- contracting: .with:Alcorn they 
“both under stood that” the: real party in.interest was, ‘the. Coast. Land 
ree Company, . a. -subsidiary.. of the ‘Marland. Oil: Company. . “The. con: 
".°* traet provided for a test: well, upon ‘the structure, and outside the — 
‘area covered “by. the permit, before drilling would. be commenced on | 
28. the. land. in said. permit. Were. this. contract: recognized as a. con- 
et tribution to such. test, as. ‘contended for by Armstrong, : no reason © 
~~ exists why the same company,. through the same or other: officers — 
ee yt and agents, could not. enter into similar contr acts: with. all. the per: 
=, -mittees holding permits: on. the. structure,. or such. of them:as. were 
a best: located: thereon, and. by so. doing. monopolize the field and’ tie” 
al ap. development. for along period. . ‘Such.a. practice clearly. violates — 
ee the ‘purpose: of the: act, which ‘is: to encourage: development,:as. well. 
“as contravenes, the spirit if not the expressed limitation. provision ~ 
—.. of-section: oe of said acts, which, 1s. a designed to render  migabpolies 
eee unlawful. oh ae a 
a The Gee conbamiplaiad: ‘by the a Of ‘Jan anuary: , 4922,. Te : 
a oe quires. Something more than. mere paper. transactions, ‘wher eunder 
ere a permittee. is. enabled to. hold a. prospecting: ‘permit: and: secure. the © 
ae benefits of a lower. ‘royalty. and. preference right; to a lease, although. : 
fo. oo. the: area, before. his: drilling commenced, : has. been. proved: ‘to- .. 
oe ‘within the known geologic structure: of. a. producing field, and. would 
otherwise be subject. to lease.at public auction. to. the highest bidder — 
oo sand. at-a. higher royalty, i in: accordance. with section. 17. of the. leasing © 
a. fee mel ‘The. views: expressed. by this: movent. ‘would.-make: the true - 
purport of section 17 of the leasing. act be that only: such. areas | 
: — could” be. leased under the conditions more. favorable to. the: public . 
Se hoa ‘were, at~ the date of the leasing. act, within. known. producing 
tas structures; for. it isa matter for judicial: notice: that whenever. drill- - 
ing’ is. commenced in an. unproven field: all the available. public 
> domain. is invariably. sought: by: Brospectinig, perinit: sppliantte, long - 
Mh & before the test: well is completed... : : 


are ie ee 


The: power to prescr' ibe. ‘regulations, ond ‘the. discretion in. gr anit: 2 


ee i ing. and extending. permits, vested. 3 in. the. Department by the: leasing - 
eats and the act. of: J anuary 11, 1922, supra, are tobe. exercised. ine 
Cau furtherance of: the purposes. “of, ‘said. acts, and. must. be, | and, have : 
as - Pee SO: -employed i in. the matters, complained of. iby t this. movement. 


Then motion. A for. rehearing. is. ; denied. 
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2 oPailure: ito: comply ‘With: the: provision: in: the: third. j proviso: to!  sbotlon: 8 ‘of! eee 
8 the -stock- -raising ‘homestead:.act;: specifying: that at least one-half. ofthe... ° = 
eae required’ improvements. ‘Shall: be: placed: upon the. entry, within. three. years. ee 
oo _..-from ‘the making: thereof,. while a sufficient: ground of contest, yet, in amd 2 

.-6f itself “will not be held’ ‘such, a ‘default that 1 the Department 1 must upon: its ee 
co Own: initiative cancel ‘the entry) 7° : Oe ras 
~ Srock-RarsiNe' Homesrmap—Impnovencen'ts—FINAr. Proor., ee See 
poe Where at. ‘the: time: of: submission: of. final: -prooey upon a ‘stock-raising: g home ag - 


















oot ples upon: : the land, ‘and ample time. remained within. ‘Wie: , statutory. Tite. 
eae Of “thet entry. ‘to ‘make. ‘the: ‘required. ‘improvements, : withdrawal | of. ‘the. Bh 
i . Deooe may: ‘be: allowed and the: entty ‘permitted to: remain. intact, + subject to. 





ey “NW. ESB NW..4,. NW. a ‘SE. oo SW. ae “sw. ae 
Swed > are aie han aN, RaW W e. Ts M.. uniting, 480. acres, 7 
within. the Salt: Lake City,. Utah, ‘land. district. Final proof’ was sub- 
_mnitted., November. 19, 1923," ‘but. final. certificate was . withheld, at 
‘the: request, of. the. chief of Geld. division. >, Se 
= On: March: 29, 1994, the. Commissioner of the ‘General Land. Ohe 
directed ‘adi vatse, :proceedings: against:the entry on the ground. ‘that 
- permanent improvements to the value of at least. $1.25 per acre; tend-. a 

- ing to enhance the value: of the land for stock-raising. Purposes; had og 
Rab been placed. thereon, ee ie ee ee 
s In, response - to. notice ‘of t hi charge. ‘the ola ant filed a eadet 
for. additional time: within: which o.place: further. improvements 
onthe land... In‘a ‘decision’ dated May, 18, 1 1924, ‘the s:Commuesionen 
denied the ‘request, stating: 3 































| “Tt. appears: that: ‘daimant: made. “thislen ang’ fa tamen ta: ‘in hia final: ‘omit oe 7 
and, as he: failed. to, comply: ‘with: the, Jaw. ‘as: to: improvements, -his. application: oo 
ee for. ‘extension | of. time: within - ‘which - to place: ‘additional » improvements: ‘ont ce : 
the land is hereby. denied... You will.so.advise claimant and that. he. Wilk.) Fs 
a be. allowed 30. days. from service of notice within: which to. apply for a: ‘hear-- 2 ue 
_ ing... In event, he. fails ‘to. take® ‘stich. action: he will have to. suffer. the: cane ae 

. cellation- of. his: entry, for. default. re ee ae are . oe 





- 





7 The Commissioner. had: piovioisly J in. i his. eseon: ‘stated thse: 4h oe 
ms was shown by. a special. agent’s: report. ‘that: the: claimant: ‘attempted = 
* to-claim crédit for. some: fencing: on. his. original: homestead; that 
- he: ‘could: be: allowed: -eredit oii) ‘his: “additional. homestead ' only. 10% footy is 
, the a amount of eanily 34, Z E While | the law Fedpined, Daprovoniatts of ee oy 
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- Paes é£ not i ‘that $6003 that. thé i requires s that at lent < oné- 


es chalf. of ‘such: improvements shall: be ‘placed. pon: the dand- within» 
“tlre years from the date of entry.’ 3 ‘ 


In: place. ‘of: applying. for a: ean the: olan aed that i 


Lhe allowed. to: withdraw his. final. proof; that. later he: be. allowed: to. 
> make-a-new: final: ‘proof showing such:additional improvements. as” 
--_-pequired under the ‘stock- -raising homestead law; and that if the: 
2 “ Fequest could net be granted by the Cominissioner. the: same be treated” 
Se as. an appeal, - The: case. has. ‘saconcingly,< come ® before: the Depart : 





reat on: appeal. 





The: only. question. now: minvolvad 4 is: as: sto! ‘the: effect: of the- ‘hind 


oe By gad last. proviso to ‘section: 3 of the ‘stock- “raising” ‘homestead Taw: of. 


Beane 29, ‘1916. (89: Stat., , 862). : ‘Said, -Proviso reads as. follows: : 








: That. instead Of. ‘cultivation. as. “péquited: by: the. homestead: ‘laws: ‘the entry: : 


ee a shall. be™ required. to. ‘make. ‘permanent. improvements. upon | the: ‘land. 
Fi entered before final proof is: submitted tending to. increase. the value. ‘of. the - 
cs. same for stock-r ‘aising purposes, of the ‘value of not: ‘less. ‘than ‘$1. 25. per. acre, 
head “at vei: one-half of. such ‘mproveinents: ‘shall’ be at “upon: the: Jand 


ea eee 





Phe. rebbvd Sndietes hat: ‘the ‘Geimant: ‘aia ‘ade: place sip tat 


oe the required improvements ‘oD: the land within. three - years. from'~ 
date of: entry: Does. that: necessitate : ‘cancellation. ‘of ‘this. ‘entry? 








ols he Department: is not. disposed. to: take: that “view. An’ allegation 


nes a Gf failure’ to ¢ omply with law in ‘this respect, ‘might ‘be a: ‘sufficient’ 
_ ground of contest, when not shown: by the records of the Land De- - cS 


: eee partment, but in_ ‘and of itself, ‘it will: not’ ‘be held: ‘such’ a default | 
on _ that the Departinent must. ‘Upon. its own. \ initiative cancel the home- - = 





“This daigiant? will ite aoe ine: to. “place ithe: necessary. x i 


ey ‘pmo upon: ‘the land and to” make a new final proof: within - 





ays “Hoxmsrean 1 ‘Eivrey—ADprTtonar—ADsOmNING: ‘Wanae.: 


wer thes statutory life of. his’ entry. He will ‘be: allowed to" ‘withdraw. — 
chess: §hee “proof. that he. ‘made. and. his. entry. will” ‘Temain’ ‘intact, subject — 
le” tothe submission ofa new. and maligheetoly 
oe years, from: the date of entry. fey 





nal : BeOpE: within five” 





~The | decision: ‘appealed from | is: g modified as } horeinbefore stated. 


“ROYAL I L PELTS. 
“Decided August 4, 1924, 











“An adjoining. farm entry: for less than: 160. acres: 4a‘ a proper basis for’ an addi: - | 
* tional entry under ‘section 2 of: the act. of: -April.28,- 1904, for an. amount - 
, Of. land. which: added. to* the area of land. embraced + in the adjoining, 1 farm — : 
entry: will not exceed. 160% acres. ek ee eee zs * 








“Case ‘of: Sarah: B: Crow (42 Ly iD, 818); ¢ cited and applied ce ies Ja Jasper. oN 
: “Wilkerson: (AL. L. D., 188), overruled. eae ieee des cer fee feats 
pen First Assistant Seeretary: Fey RL SS etn OR oe 
Royal I. Pelts has:appealed- from a deacon of the. “Goileral: ande OTE: 
-- Office: of May. 90, :1924,: ‘aflirming the action ‘of: ‘the’ ‘local: officers: In 3 eee 
rejecting ‘his. application 018737. to: enter, eet section 2: of: the: eae 
of -April:98;. 1904. (83: Stat. B27), ‘the. NW: ; t-and NE. 2 RS 
NW: Sec: 20, TS Ae Nise 29. W., 5th P: My containing 80. acres, eee: 
7 within: the: Little: Rock: dand: ‘district, Avkansas:” : ae ere! 
“~On February 20, 1919, Pelts made entry,-under: the adjoining rene SELPLRES 
= clause. of. section. 9289, Revised Statutes, for: ‘the: SE. 4 “SE: 4 7 Sees nei 
98>'Ts 11-N., R. 29. W., 5th: P. M., contiguous ‘to. the W4 “SW. Bg 
a Sec. LT: said: township ‘andy range; ‘whieh. last-mentioned ‘Eewick: cone ee! 
tains | 80-acres:of land and. constituted, ‘his: original: farm: The entr TS ahi ST 2 
WAS: amended on. uly 1T,:1922;. so: ‘as: to: embrace not: only: the: “said 
. SE. 4 SE; 4 » See: 18; but: also the NW. 4 NW. 4. See: 20, Ts. ALN, 
RB. 22. B., ‘Sth ‘Pi M,, the entered: tract ‘comprising: ix” all 80 acres. 
The: entryman. On: Je January: 108;, 1924, ‘submitted: “final ptoof onthe 
a entry; as: Sssmarileda and: on. Ja Janupty. 2A: 1924; ‘final: cértificate:“was 
e, Ne. § yn 1s 4 t, issued for the: said 

























nee 












80.0 ‘acres. sof Jan 
: ‘as: additional to the: adjoining farm. entry, and for two legal ‘subdi: 
_ visions: contiguous: to. one: ‘another, one: ‘of: which: was’ “contiguous. ze) 
> the NW. + NW “By See. 205: -which:' ‘was: included: ‘in the: adjoining 
farm: entry’ as’ that entry. was: ‘amended. The. local officers rejected 
~ the: application. for: the: reason:-that “: an: adjoining farm: horfestead 
“entry. is not: a: proper: ‘or. legal: pase for'’an: entry: under’ the OR: a 
- April 28, 1904.”::The General. Land: Office; in. the: decision® com: - eae 
. plained. of affirmed: the: judgment of: the: local: officers,’ but therein. 
_ Itwas: ‘stated that, if claimant filed:an application: ‘isadditional; 
_ under’ section: 6:of' the act -of:March 2,'\1889- (25 Stat:; 854), such ap= ES 
plication. might. be allowed, in: view: of: the: departmental ‘decision: Of eos 
~ June 29;°1912, inthe: case of Jasper N.. Wilkerson: (ata Le ‘D, 1/188): oie as 
Erom, the decision.of. May: 20, 1924, Pelts has. appealed. : eee 
_ +» In the decision: complained. of; it. was concluded that this sg elaimant™ paar 
Gathahiatsa his: rights: ‘under. section: 2289): Revised Statutes; by reason 22, 
of. making: ‘the. adjoining: farm: entry 015609: for':80:acres’ as: ‘addi fee. 
tional ‘to. the original: farm of 80 acres? alteady: owned: ‘by. hin, the 
‘two: tracts. ‘together having: made’: up. the maximum * acreage: of 160° 
acres: allowed to: him ‘thereunder:::'This.-conclusion’:was: based’ “upon 
> reasoning t to » the effect that section, 2289, , Revised i Statute. limited the ; 























a ve LG i - DECISIONS, ‘RBLATING ‘0. aE punite LANDS. “vot, is 


te | ree of: land which ‘might. “he. nes ‘iereinder, 4 in: the’ case aa 
Oe en adjoining farm entry, to the difference between. the area: of land. 
~~. owned and 160. acres). ‘whereas section .2°of the act: of. ‘April 28,1904, 
\. supra, perl mitted. the enlargement‘ to the maximum of 160“acres-of an. . 
-<. entry made under. the body. of. section. + 2289, ‘Revised: Statutes; for 
S -/ ess than: that aréa.: = ae 


“The ’.General: Sand: Office holding ‘finds caiipert ‘in: he. ‘gecistoti = 


ee ‘of the: Department. of J une a: 1912, ‘in the case of Timothy Mahoney : 
Tel os (AL Ty: Dd: 129), wherein’ it was: held: that: the. making of an: adjoin- 
ee ing: farm. antry: for: an: amount: of: Jand. which. added. to. the original . 
Cop efarm. ageregated 160, acres: exhausted: the honiestead: right, and’ such > 
Ce entry. could not. be: ‘made: the: basis: fora ‘soldiers’: additional entry. of | 
- other lands. . Section. 2306, Revised Statutes, provides: that.a ‘per- — 
-. gon, whohas had. at least 90° ‘days’ ‘military. service during. the ‘War - 
~. of:the: Rebellion, and who. ‘prior to: June: 22, 1874, made homestead 
. entry for less. than’. 160-acres,:may make an’ ‘additional entry. (a~ 
a » soldiers’. ‘additional. entry). for. so: much: Jand aS, when added. to the 
Coe quartity previously entered, shall not exceed/160:acres. - 


The decision: of: the. ‘Department: of: June: 99, 4919: in 5 the css ob: 


an asper N. Wilkerson: (41. Ti D., 188), was, referred: to im the decision . 
wha appealed. from, as appears. above: “In that: decision’ iti was:stated that; | 
~~ for the.reasons.‘set. forth: in: the ‘departmental, decision:.of “June: 4, oe 


ee 1919, in the case of Timothy Mahoney, an adjoining. farm homestead _ 
ee entry: which had. been’ made:and perfected. by: Wilkerson exhausted. 


eee ate rights under the homestead Jaw’ then in’ force, but it was con- 


ee cluded: that. ‘Wilkerson’ Ss. ‘tights; at Teast: to: a limited extent; were 
restored. by: section: 6. of the act. of March -2;'1889- (25° Stati, 854), 


ce ~~ which.. “Was, it. “was. recited, ‘Dot:an: additional. homestead. entry. ‘law. 


oe and: was. clearly distinguishable from: acts: which: granted: an. addi- 


tional: entry... There: was in:the: -decision: in: the: Wilkerson case: No . 
Coe “specific mention. of. section’ 2 of thé act. of. ‘April. 28;:1904, supra, ale: a 





“though | reference: Was. made: ‘in'a general: way: to. acts: like that® con=* 
>. tained in, section 2306, Revised: ‘Statutes, which: grant an: ‘additional . 
“to entry: irrespective. in -some* instances. of :whether the ‘original - SUE 
was perfected: and..without: requirement: as to. residencé. and: cultiva~— 


i“ tion upon. the’. lands: included: within the: additional entry: Thus © 
eee clearly: ‘under. the. said. décision | the: present” application of Pelts 
ha ~~ could. not be allowed:., : However,: it: will: be observed: that“in Pe 


ae mnaitter thé: decision. in. the. Wilkerson ‘case-was: “predicated, entirely 


bee iE a aiid: ‘without: especial. discu ssi A mn, upon: that: in: the, Mahoney: CASS: 


a and if the last-mentioned: ‘decision: were overruled: the: effect: would = 


ae be to render. the first= mentioned, decision. of'no. value: asa. precedent ~ 


eae a : for use in. 1 subseiqnenit¢ decisions: S upon ‘the eqsesvon of whether 0 ‘OF: aot 





_ tryman is given the Denefit: ‘of being: permitted | to. acquire, title to * 









peo ee | DECISIONS | aeLatING 2 RO THR PUBLIC ‘LANDS. 


Ags “adjoining: farm entry ¢ can ie mand ihe. ‘basis: for an. Sauer 
- entry. under. the provisions of section 2 of the : act of April 2 28, 1904, ae ae 
ae supra. oa 
~ And: the: decisions in «the Mahoueye case. wag a ovarrnled: “pecabled: ‘and: res 
"vacated. by. the. departmental: decision: of. August. ‘Bs; 1918; dn<the 229.0. 
“ease of Sarah EB. Crow. -(42.L..D., , 818), wherein it was. held: that an. Ce 
: adjoining | farm. entry ‘was ‘a: proper basis ‘for a soldiers’. additional 
entry’ of an ‘amount of: Jand: which. added to the area of. public lmd 
_ embraced 3 im the adjoining farm entry ‘would not exceed 160 acres, 
Section 2289, Revised - Statutes, intends. to allow an. “ordinary ~ are 
~ homestead. entry: to embrace 160 acres;-or,.in the case of a. person 
-- owning’ and residing upon. ‘land, to. allow. such person to make’a = 
homestead entry for other: lands. contiguous. to. his. said: land, “whieh 2 
- shall not. with the: land’ $0" already owned and. occupied: exceed: an 
the: ager vegate 160 acres, “In such * ‘a.case as-is last: described: the eh 








the: contiguous lands. ‘without the: “necessity ° of: removing” from: the oe 
land, which. he owns and occupies and: without. the necessity. of. resi-_ cae 
“dence, ‘cultivation,’ and’ improvement, “upon. : the? contiguous’ ‘lands. es 
2 “embraced’ ‘in the. entry." “Ttis' considered ' that the whole “160: acres: 
constitutes one farm: or body: of land; ‘so ‘that. residence, cultivation; 
‘and: improvement : ‘on: ‘behalf. ‘of - as ‘portion: thereof, is: equivalent: to. 
~-zesidence;'- cultivation, ‘and’ ‘improvement. on ‘behalf. of. the. whole?: 
-. This, however, is no: “ground: for thé ‘conclusion. that. under: the law 
se “and t regulations a an adjoinng farm homestead ent of less than 160 foe: 





Tent: of an. ‘ondinaly hatidetiad’ entry of 160: acres. Tt sich * a ack: cea 
sion were ‘correct, the: present: application’ of ‘Pelts could: ‘not, Of 8 os” 
course, be’ allowed: “But: in the view: of the Debariment & there ap: nee 7 
can to be. no  ouoal basis for such a - conclusion. ° a 











ae ie antitled to. ‘use. that. ent 3 as. ther hiss for alt: "additional 
entry: under section Q Of the ‘act. of “April 28, 1904 (83 Stat., 527). 
- 'There’i is no wartant’in ‘charging’ ‘up to him, as a part: of his ‘Horié: 
~~ steacl. entry 015609, ‘the. land: already ‘owed: by him at the time: ‘of 2 
making his: original entry. 015609 in’ determining « his’ further wight 
~ under: said” section'2 of the act’ of April 28, 1904, - cor 

~The decision. appealed from is ‘therefore reversed. ‘ent: ‘the. record 
“is returned to the General Land | Office for r appropriate: action. © : 












oo ce DECISIONS RELATING TO tan PUBLIC! LANDS. 


"STANDARD om COMPANY, “ASSIGNEE or LEE. PP ater 





“ Decidea August 18, 92h. Ce Pe ae | 





ee _ ‘Sutter Om 4 AND- “Gas. ‘Lanps—Paosrrovine ‘Paiait : i eae ere 
Where an oil-and: gas prospecting pertait is ‘issued: for unsurveyed ands, the : 
mens survey required. by section: 14 ‘of: ‘the: leasing -act; -when discovery is: made; ca 

SoA need | ‘Dot. conform “str fetly to: the: ‘rectangular: Surveys: adopted: under cae 





“Prkscrr—Lvase,. } Br con Tay deers <r, | ca nar: - 
“The provision. in. ‘section 4 ‘of the ‘act! of ‘Pebruaty. 25, “4920, ‘that: fb undunveyéd: ri 
. lands, covered ‘bya: ‘prospécting “permit be: surveyed: ‘at the’ expense “OE ‘the: #. 
a -_ permittee before: a: lease: is: awarded as: a “result: of: a discovery: of:;oil: Or. 
| Bas, - authorizes. the. Secretary. of the, Interior: to ‘prescribe, rules. and Regus: 
“ations: to. gov ern: the making of such | surveys. without. Tegard t to the ‘gener aL i 
oe laws. under which. ‘public-land. surveys: are. made. ee eae 
Firs Assistant Seoretary. Finney to. the. Commissioner Ca ihe Gon 
et eral Land. Office: ee 
ve ed | : . a have: before. mé: the Tointet: of resident ‘conisel. 1 for the ‘Staudt 
sak eO EL: Company: for instructions as:to what: ‘procedure: willbe followed 
“in the survey. ‘by. the: Department of; ‘the! area: in. Alaska. covered. by. 
a ‘permit to prospect. for.oil and-gas, “Anchorage : serial 04201, gr ‘anted.. 
to William - EK. Lee: and now. held: by: that company, .as assignee, in) 
S ~ the: event. of a. discovery of oil and: an, - application oe lease for all. Or.) 
. ee “pat of: the. dJand. gees care eat i ee 
eo This: permit: is. for 2: 500. acre more. or ‘Tess, of iasteveyed Jand, oe 
: bak: there. ‘appears. to. bes certain. conflicts. {with other claims “out. 
> standing, adjustment. of:-which- ‘may ; reduce. the. area. This land < 
es ‘was ‘located: and permit . therefor. issued with: teference. to: magnetic os 
.»- north, rather than true north, and the: precise question raised is - 
=... whether the survey. of this: aaa required by. section: 14. of the. act, oe 
—- tecbe-made bythe Government at. the. expense, of the permit holder, 
oe will. be in.terms of the. ‘rectangular. ‘surveys, ‘under. the general. laws © 
governing ‘public- Jand: suryeys; or may be so. made. as. to preserve 
Joes the exterior: ‘boundaries. of the claim, ¢ as, 8, they: now: he, at Variance: 
ESE, with: cardinal ‘directions... ae ee eer eek ae 
Joey le ihe- company ; has. subunitted: a ‘plat. “homing a | private survey oe 
. “whieh it has caused to. ‘be. made, ‘which. ‘purports. to ‘disclose the: loca-) 
ae tion. of such rectangular legal subdivisions of the public-land: sure 






























































a os omoge. aniallest’ Tepak subdivision’ which’; are cit by ‘the exterior ‘ina’ 
oo of the: Jand. under. “permit” have. “been - designated — “as: ‘lots. This * 
oe method: would preserve. the original. boundaries, . and the only. feasi- 

meee ble, alternative | woulrt be to adhere catrietly. 6 to > rectangular subdivi- 




















ah sions, , awarding to each: ‘clainiant: having’s a. common » bélindatye line a 
© those. forty-acre. -tracts“or rectangular lots: the. greater portion of 2)» 
which lie -within the original: boundaries of. the: “permit... Obviously, 
the latter involves an. alteration: of boundaries once. established ‘ands 23 
_: the possibilities: for reductions or excessive increases-in- acreage, with oS 
-. inevitable’ ‘protests. and: contests’ between: claimants when the award: .°- . 
‘ ing: of an:entire: subdivision’ ‘involves: the taking from the claimant. - tha 
having: the lesser. area: within. a. rectangular subdivision. of acreage: 000s. 
- most. favorably located | upon a geologic structure. Such a rule. 
~<-would' also. necessarily make a- (greater restriction. upon. drilling OR 
wells than that:which:appears in the permits, which prohibits, in. ©» 
certain. instances, drilling of wells within 200 feet of the boundaries oy OS 
a of lands. covered. ‘by. such. ‘permits... aoe age ae ee Sicha Hig nat : 2 
© These reasons: impel. ame: to direct: that this. ‘company iba. pecmitied, ee 
sd when. discovery i is made; to. apply for lease: upon all the:land covered 20: 
bythe. permit or. such: portion as it may then‘be entitled to lease, -. 
-. furnishing as a. description thereof. the. plat. and field: notes-of.its 
| surveyor, . and. to: further: direct: that: pon’ a ‘suitable’ deposit being’: i 

-made_ to cover: the: cost! of 3 a survey ‘by the: Department, ‘such’ ‘survey. eS 
be’ made, dividing: the lands. within. the limits. of the ‘permit: into: — 
legal. subdivisions: of. the public- land. surveys; and: lotting such. sub- ~ 
> divisions : as are cut by: the: exterior: ‘boundaries. of ‘the: m dade then : 















ae ‘| ‘note From: the: reply to: the etter of: inquiry: in: “hiss case which 
- you. have: submitted, ‘and: which igreturned hérewith, that’ “your are 00: 
of the: opinion: that only. the: rectangular surveys may be: made, and 2s, 
Lo that. lots:may not. be created’ to. -respene | the: original boundaries. ‘of. es 
Se issued’ for. unsurveyed lands. a a BEE ig ant 
“This view would be. correct were ethes source sof {authority for aking oe a 














- ida or, in: sothat Wort the: awe governing * « public: ieee surveys.” eee 
oS “Section 14: -of: the: leasing act. constitutes a departure’ ‘from’ those eee 
a laws and ‘provides 1 that the’ expense: of roy: shell be: borne by the SS 

















Ree: Sine; area’ “40° be. ‘selectéd 1 byt the petmittes ‘ghall “be! in eonipact form’ ‘and, ‘if. 
: - gurvéyed, to” ‘be. described: ON: the. tegal. subdivisions ‘of: the. public. land: ‘surveys; : 
at unsurveyed;. to: ‘be. ‘surveyed: by. ‘the: Government: ‘at. the: -expense of the: appli: 
“> cant for: lease: in. accordance. with. rules. and: regulations: to.-bé: preseribed. ‘by the 
- Seoretary. of. the Interior, and the lands‘leased shall be conformed to and taken: 
--in aécordance wi he legal subdivisions of 1 such ‘surveys. [Italics supplied.] 












we he, | going it. is clear. that legal subdivisions of. Jands sur- a 

veyed prior to’ permit under the laws governing “ “public-land sur- 
_-veys must. be- ‘selected ‘by. a. ‘prospective. lessee in: accordance with. oo 
~ legal subdivisions of “such, Buveys, but. it is: also, clear: ‘that. as. to. - 











Soe BOO. : - DECISIONS abated TO” fab 


Ce hoya lands the: area is 2 to: be surveyed; moti in  apedtdacios with 
Hs oe the. laws ¢ governing: publie-land surveys: generally; but: i ‘in. accordance. - 
Ao with: rules and-regulations: to ‘be! prescribed-by thé Secretary of the 
Interior.” This" ‘distinction ‘was: apparently: made. and’ discretion — 
vested: in: ‘the: ‘Department’ in recognition of the difficulties: likely ¢o °. 
“los Parise after. unsurveyed lands. had.béen: rendered: valuable “by. discov: — 
. weries of minerals and of:the ‘equities of the. applicants:f for leases ot 
whose expense such sunveys willbe made. yee Wpdtgs pee eek 











Im. 







oe pana oneTELDS | ‘COMPANY; 





“Decided August 20, 1924s. 


a On. AND: Ga: ‘Lanps—Pnospectne Primi —Lease—Srarvims. Pee eat a 
ae Rae ‘Section. oT of. the leasing: act: “was. designed: to. prevent niondpalies: ‘of: ‘aoulosel 2 
= — ae . structures: and. -excessive | holdings within, any. one. State: “by Any DORON 
ee, association, or corporation. gk oe aay i wales is 
fe 7 On, “AND. “Gas. ‘Uhioe- “Tahoe Bravos: eS. oe. eae oS 
ae _ Section, 18. of. the leasing ‘act was: ‘only, intended to afford relief. to. ac class ee 
of claimants.’ whose. aims: ‘were. initiated under: ‘preexisting laws, ‘such | 
“yelief’ to ‘pe. ‘personal, not. ‘to* enlarge. the rights. of persons: who’ had ‘spent... 
ae / nothing» ‘until. after: ‘the’ ‘Teasing: act: had ‘been: ‘enacted and the’ original” 
 dlaimants. had been: ‘awarded, ‘the: leases. pera aee ees vaat a ag EES 
Om AND’ Gas’ ‘Lanps—Lmass—Sraruras. pee a ee 
he The: ‘provision | in. section. QT Of: the: Jeiiding:s ‘ack: : that’ nothing thétein: ‘should 
eae : be. construed ‘to- ‘limit; section, 18: thereof: contemplated. that;-the. limitation 
cess in ‘said section bY as: to the. number: of. leases” that might . be. ‘acquired’ di- 
ss. rectly. to-thrée leases’ ina: State. ‘should not. prevent: ‘a qualified claimant 
2 under section 18 from acquiring ‘a larger. number ‘of leases SO. long” ‘as. | such ae 2 
2 ae : number ‘does, not exceed: in the. aggregate: an. area” of 8,200 acres. es 
a Om AND Gas ‘LAnps—LnAsu—AssianMEnt—Srarures.: ee ee ee 
The proviso: ‘to’ section 27. ‘of: ‘the: leasing: ‘act: has’ reference solely to. limita: 2 

‘tions: upon: samsitiied | claimants: under. section. 18. of. that, act and 3 not to a 

their. assignees. PF a Be ae ee ee nen, 1. ae Bh 8, a - bu, ees 



























Farner, First: Assietane ‘Beorebarys: te eas De Pale | 
a eg return herewith, without. soptonbe your, . [Comimissioner: of: the’ : 
oe Genéral’ Land. Office] proposed. telegram to the Midland. Oilfields 

| - Company, Ltd., of. ‘Los: Angeles,, ‘California,. ain. which. you. express 
the. view that. section 27: of the. leasing: act. will: permit: a corporation. = 
; “now holding’ three leases” ‘issued’ ‘pursuant. ‘to section 14° of the act, -- 
to acquire by assignment. one or more. § additional leases which issued: 
Loe Ny pursuant. to section 18 of. the leasing act... "This was ‘stated. to be due 
= to-the fact. that : section ar of the. act ae “does not apply. | to section’ ae 
oa - Teases.” | ieee ee ae a — an . 
ot 7 The. provision’ Lge ‘gsttion or a the Jeasing act’ with: sleek: - = 
| the nuinber of Teases to be. held i in a State | is 3 that | ag “no- tee ass0o- some 





























a ee - DHOIBIONS 3 RELATING TO. THE: PUBLIC. LANDS. on 


Sri oil: or. > gas "Teiises: veranted hi hiepoundera in: 1 any one. State, * REE ee 
2 = This i is. limited: in- the: same:section: -by: the: following. proviso: «& ‘Proe LEME 
:. wideds. ‘That: nothing - herein: containéd ‘shall: ‘be! construed to » Jimit oe 
sections 18, 18a, 19; and 29}. ey &, ea 2. ee cigs ge ae oe re ree eae 
= Under nee 18: of. the: Toksing: ‘acts persons; -associations; or cor- 
5 Gebatinns who, had: initiated *oil- placer: mining claims. prior: to. J uly 
85-1910, for lands in California. and: Wyoming withdrawn. by: Execu: 
: ines oudér. of: ‘September. 27, 1909, and who -were-in possession ofthe 
~ Jands undisputed . by any. “other claimant. prior: to J uly. 4;.1919, are, chet 
“ éntitled to leases 6f not to:exceed in'the: aggregate 3,200 acres, qanlbss: ae 
~ the: acreage sought would: cover. more than one-half a geologic struc: 
. > ture: having a total. aréa: of: ‘more: than: 640: acres:. “In: that. case:. the ° ae 
claimant may take: only-one-half the structure, but if the-area is 640° 
acres he.may acquire ‘the entire: strueture.. There is a further provi- 
i. - sion: that. ‘no ‘claimant. swho: acquired : an. ‘interest. in: ‘the: land. after! <0 0 
ae September 1,-1919, ‘from: another. claimant: who held: ‘more. than’ the — aoe 


- maximum: area. ‘allowad: to: ‘be. leased: under: that: section; 8,200° acres: : 





: “aggregate: area. or. acreage. than: the. maximuin in this. section pr ovided: for. 





: should! be: permitted to-secure a lease. thereon or’ any: ‘interest: therein. aie 
- “All claims.-under’ this: section’ were: ‘required to be filed within, six 8) 
arnt from the: Approvalyo of the: act. ~The. final. Lpromsion of “that | ee 
: af “That ‘lo. “Tease. or "teases “andler: ‘tng Section. shall be ivanted:. nor. aha wag. a an 
» interest: therein: inure, to any" person, association, or. corporation for’a greater #8; 







- Section. 18 isa ‘relief section, which, it will be'seen from its: proves | ee 
| “sions; authorizes the ‘issuance: of: leases: to: a described class. of claims 
ek a found | to have equities! duie to. b DEIR. eepaniaitites ‘The: Jako | 





sa acquire s dntetosts: “Those iho. cwere. s not, “on ‘or: - prior. to: . uly: 1 a 
1919, in- undisputed: possession of mining: ‘claims for the lands ee eee 
_ denied relief... Those: -who_ ‘claimed. ‘under : ‘qualified : ‘claimants: bye ee. 
|. lease, ‘contract, or. assignment. were: Limited: to-an ‘area equal” to: that eg 
ite allowed original claimants. : The: ‘limitation - ‘on’ parties. claiming — aus 
- amder. transfers executed. after: “September | 1; 1919; was’ elearly. dee 
_ signed to prevent. claimants’of more ‘than 8, 200. acres, under condi:, 
= tions. otherwise’ bringing them. within the® provisions of section: AS of vee 
+» the act; from: selling: such: excess’ claims after the: pendency: of thes 
~~ leasing. act; with such. a provision for relief; became known, thereby 
acquiring, ‘through sale..of: such :claims,. ‘penefits- in excess of that. =. * 
_ intended tobe granted, and also to. prevent: the: disposal of such: SUuPS ro 
co plus lands to the: detriment of the: ‘Government, as they” would: other- 
wise ‘revert to. the United States and’ become’ “subject, to Tease. eB See 
competitive bidding and 2 at advanced royalties, - ee ee 












SA | DECISIONS. ‘RELATING TO. THE PUBLIC STANDS. “A0te 


Section or off ‘the: Joasing. acts “was s designed t to. J prevent wet 


a co ot geologic structures, and. excessive: héldings.. within | any one: State ee 
Oe by: any person, ‘association, or corporation. | fae i 


» From what: has thus: been ‘shown:-to. be. ‘thie purposes 5 of ‘the, to. 


ae : ao sections of the. act, it. is. clear’ that section: 18: was. only: intended to. fs 
-.-» afford relief. toa class of: claimants. whose claims: -were ‘initiated’ under. 





- preexisting” laws; and. that: such: relief -was intended to be: ‘personal, - 


pot. to enlarge’ the rights of. persons -who’ jiad. spent nothing. vuintil’-” 
Sac after: the. leasing; acthad: ‘been: passed. and” the: original. Clatmants = 
es eat been awarded the leases. . : pee 


The’ ‘provision. in section: of thet’ agthiing: therein’ should ‘he! wore 


er oes “strued to. limit section: 18 ‘meant: that. the: limitation: in. said. section” 
wis Oras | to the number. of Jeases. which: might: ‘be. acquired. directly: to 
three leases 3 ina: State: should: not: ‘prevent: a qualified claimant: under eae 

~ section:18 from acquiring: a: larger number. of leases ‘so long: as. ‘such a 


. number: did not exceed in the aggregate an area of 8, 200 acres.: : 
To. hold’ that. leases ‘issued: “pursuant. to section: 18 of: the: ading i 


eas act™ may now. be assigned: to: parties holding: the maximum number ~ 
"of leases’ (issued under other sections: of:the:act): authorized: ‘by secs" 
~~" tion 27 of the leasing act could result in the delivery’ over to one 
party, with no claim to equitable: consideration; of:-an entire: geologic” 
structure, or such an area as to constitute or foster <a: monopoly, 


: thereby defeating. and. overriding the: expressed: limitations: contained . 


~ in-both: sections, and in giving -to..an. assignee, -who had’ no equities; — . 


ae greater rights than the. relief claimant: under:section 18was accorded, = 


- . Fhe. proviso. ‘to section OF: of. the: act: referred: solely. to limitations. ss 


- : ag upon : qualified. claimants: under. section.-18, not’ assignees. of leases 
~ dssued to them: Had. it, referred to the. latter as well; the reasonable 


oe and logical means of so: stating would have been to provide. thatthe 
~ limitations: of this section. relate only: to’ leases under -sections’ 14; 


os mee ye and.-20 of the. act,. rather. than to make section: Of. applicable. soc 
we long. as: it: did not. limit: section. 18>: oAs shown. herein, “proposed. as-» 
-- Signees of leases: issued. under. ‘that. section: -would: not. be: -claimants.. 
“=~ under’ that: section, and any: ‘limitation, upon: their: interests: could. 
- “not. limit. ‘section 18, under which“ all claims. “were. e requited, 4 to} eee 
eer, any person, ‘association, Or: corporation:: : eer ee i. 


~Acsinoilar. question . ‘was: presented with. ae to! section’ 19 | ‘per- me . 


Sos anita: and: leases, and the: Depiiriment ruled: “regeletions: of March’. 
ten 1920, 47 -L..D., 437, 467) that— er ee 


“Section 19° of the ‘act. of: February 25, 1920, is ‘éonstried: to Botte: fvvainaea” 


assignees sinee October: 1,..1919;: ‘to: ‘secure: " preference- -tight : permits, .but NO. .° 


ee gach transferee will be: permitted to. hold, permits: exceeding 2,560 acres Tors 


© guch ‘lands -in the same geologic structure, nor more: than three times: Ae 


oe grea 4 in the 3 same State. Ailes copped.) 








ag of thé-act: recognizes, the: Tight of a: Tessee: thereundér to.assign © 


DECISIONS | ‘RELATING To. Tun. | PUBLIC LANDS. 







te is a ie: understood, ‘Nowavet: that the: ‘Ghal) proviso: to: ‘section - 


Wis: Jease-and the right : of persons. not disqualified. under any, of ‘the: 


_. provisions’ of the actto acquire. “by” ‘assignment: sich" leases. © 





| ee First: Assistané ‘Seonetonys 











Nor must anything herein. stated ‘be: construed. to: impair he’ dake 
of: B. ‘Tessee_ under: section: 18 ‘of. ‘the’. ‘act. from” ‘acquiring: “interes Ss. 
under. sections: 14, ave and 20 of. the leasing act. to. the: number: and: : 
amount: allowed: other claimants. by: section. 27 of the act:.; As stated 
m said. section: OTs its ‘provisions can. not’ ‘limit. section. 18, and: DO 
reason. appears. why Bh qualified: lessee ander. that ‘section. should, 2 pee 
because: of ‘his. ‘equities: swhich : were: therein - recognized, be. denied pad 
the same standing a8 those who had no such equities.°.9).00 0 8 
~The, Department: has-wired the’ ‘Midland: Oilfields: Gonibany: Tia: qa RE 
that: it. can: not: acquire: by. assignment. an. additional Tease: issued, 7 
pursnant 1 to section: 18 of the, e leasing: act. SG 








Om “AND: Gas: ‘Lanns—-Prosesictina: Punnirr—MiNmnaL ‘Ganps—Misine: Crain. " ee “ 
‘The granting of an oil anid: gas prospecting permit ‘precludes, : as “long: ag: the oo 
~ permit is: in: force, the appropriation, of: the land. for. metalliferous s minerals: ee at 

_ under the: United States. mining. laws. OE mac oe a 





aS Bycenin Ramer srion-— Lamm. Depanrarent—Omn “AND: Gas “Lanns—Miwena, oo ere 


. LANDS. | Oe eee ek ee, 2 aes a ) | 
“The: fact. ‘that.- an ° applicant for . a: patent; to public. land ‘eoasents: ‘to. pthe: ee 
ie insertion- of a. ‘reservation | in thé. patent does . not. ‘authorize’ the Land , 

Department, in. the. absence of: a ‘statute, -preseribing® it, ‘to:  FaoRporae, oe 

“such. reservation therein. igh ay gees. Se oe oe ee 








On April A, 1923,. J oseph Bee ‘McClory ‘aaa ‘seven ‘other’ stare Bs, ae 


filed mineral ‘application 020364. For. the: Old Glory” gold. placer’ Bnd s 
~ mining - claim, embracing: ‘the. SE, , Sec. 4, T.. 4S N., TBs Wee ok 
~ gth P.M, ‘Buffalo, Wyoming, | ry istrict, based | upon a  leeation: cae 
ine September. 10, 1921. . cee oe 












The application represents-— 


That: the land. applied. for: is’ ‘placer. ‘ground: ‘containig ‘deposits. of ‘placer oT no te 


geld not: in. vein. or lode. formation ; ‘that. title is Sought. not: to: control. water whee a 
courses | or to. obtain valuable - timber but: in good: ‘faith: because. of the ‘gold. oe, 
= deposit. ‘therein; ‘that. ‘while, ‘drilling, a test. ‘well. for oil: ‘or- gas, - and! at: ap. ere 
“proximately - ‘a. -depth: ‘of: 150 feet; ‘placer © gold - “Was: discovered; “punning. ‘ne oo ao 
values from $17.57-to as high as $1,437.51 per ton,: according, to careful assays) 7 


“and tests made-as: ‘more fully: appears by. affidavits and: 1 certificates, filed ed berelyy. °° 78 . 


oe and: to. which. refer ence is. g hereby, made, 











eo es oe _DROISIONS : RELATING * 10. THE PUBLIC LANDS. “tron i 


ae . 





ae to. aecept title to: aid? mining. ‘daim with ‘the: resérvation: and. subject te tie S 


tee right: of any. ‘permittee: under. any permit. which: has. been: ormay be: granted. es 
«where the right.of such’ permittee. was initiated prior-to the ‘location ‘of said--— 
<4 ao placer: mining: claim, and also subject: to. the. right. of | any. lessee having. a prior aa 
cee erie under any lease. of the. land ‘which. has. been. or may ‘be. granted, .to use. i 
oe S80, ‘much of the. surface of the. Tand. as is or may be. necessary ‘in ‘prospecting 
oS a for;: mining; “and removing: the’ “oil: and: gas: ‘contents: and: ‘deposits ‘therefrom. - E 
without ‘compensation: for such’ use; and. in’ accordance: with ‘section. 29: of the’ 2 
ie Pocus act. ‘of February 25, 1920. : ete CP ee 





On: December 9, 1920, ‘oil’ ‘and’ gas ee was: 5 feoned ta. eo re oe 


ey geahett covering, among: other lands, the above- described tract. “The oy 
ooo. term of this permit has been: extended and it-still remains in force. 
© On June: 9, 1993; within the period of publication: ofthe. applica- 7 
oes “tion for: mineral ‘patent, Sackett: filed a protest: against: the same. — - 
aes os The local: officers: treated the protest’ as-an: adverse: claim: - 'The Com- fe! 
missioner of the General: Land- Office held that the. protestant was) 
“= not asserting his claim under the United States: “mining laws, and ~ 
a therefore ee protest: could not bé treated as an adverse claim: ‘omder. oe 
eee sections 2325, and 9396 of the Revised Statutes. The protest, hhow- 
oS cever, was considered as. such by the Commissioner and he held that — 
oe . there* “was. no provision. in: the: leasing. act. of. February. .25,.-1920,°: 
ee ~ which. permits the disposal of the. title to.the land ‘covered: by: sich’ -_ 
a . ees “permit. ‘and. whatever” minerals. they might, contain; that’ the al- a ; 

_ > lowance of thé mineral entry “would: negative the: ‘provisions of a 


said’ ‘act wherein’ the exclusive’ right: to" ‘prospect. for oil: and & gas is = 


~. given the permittee” ” and, hence, the: land was. not. subject. to ape 
a _ “propriation’ under the United, States mining laws. ‘The application. 7. 
Oo yg therefore Te} jected, ~The applicants, for mineral: -Batent: ave: - 
ee appealed. | — 


~The appellants do Bot ‘woutend. that it was error te “ratiuse: tot treat: i 


3 ane : ‘ihe. protest. filed as an adverse. claim under sections 2825 and 2396. ~ 
io Ok. ‘the ‘Revised Statutes,. and the Department. finds: none in ‘such | 
Py action a The. partieg.¢ are, not vival. mining claimants and. to such a 


A 8 on Mines! Sec. 790; “Oreade. ad. Cripple Creek Mining and. Milling - 
=. Company 2. ‘Uinta: Tunnel, Mining” and : ‘Transportation Company: oo 
o. (196 U. S., 387,-360).. a | 4 


The coriclusion, of the ‘Gomrdiasioned that: the: lands covered i an : 


eae oil and ; gas permit are not subject, to appropriation under the United. - 
“States” mnining. laws, if correct, is controlling | and decisive in this — 
es > ease. and: no other. question raised. < on n appeal: nor: matters alleged Mie 

oo the: protest. need ‘be considered. ee ee 


~The Commissioner finds. ‘suport: for: ‘his views. in: “certain pro a 


: ee visions. of the first. section of: the 6 leasing’ act. of February, 2 25, , 1920, oe 
a mach reads: ee ee a ee eee 






50 Bee - _ DBCISIONS RELATING "N TO THE: | PUBLIC TANDS, 2 





ie "That. aaposits! of ‘coal; “phosphate; ‘godin; “ol: coil: V shale, or. gas, ete lands’: eee 
~ gontaining: such: deposits . owned! “by. the. ‘United : ‘States, . oe “except. as es 
hereinafter: provided, ‘shall, ‘pe: “subject to. Usposition., in. the form and manner eae 


 Prome. by this. act.” 
“ates: necessary. 





therefore to. inquire: re, whether or or. nok ‘the: Perea hie a ae 


“of an oil: and. gas. permit upon: certain: lands and: the. deposits named ore 
“ale, the: act, is. suche a mode of. disposition thereof, as to preclude,or « 
_ suspend, while. the ‘permit, is in. -force, the. appropriation. of the: land ee 
~ ain:.the., /permit’ area. for: -metalliferous minerals. under. the United = ; 
- States: mining: laws. ‘Section. 43. of the leasing. act: under. certain - ae 
_ conditions, specified. therein, gives: the: exclusive | xight,. for-a period oe. 
. of two years, to: prospect for. oil-or gas upon lands containing.the 
~ deposits. named in - the’ act. - Under “that. section. and. the: supple- ae 
mentary. act of January 11, 1922" (42 Stat., 356), the-term: of ‘ther: 
- -permit-,may ‘be extended. fa a: “period. not exceeding three years, 


upon, a: proper. showing of: diligence. The. ‘permit issued. under: this. 
section. stipulates. that it is granted for, no: other. purpose. than to 











os prospect. for. oil. or, gas. “The oil. and gas. permittee, has. nO. general 
or. exclusive right to ‘the: ‘use of the surface for. any _purpose;: but 0200. 
oe only: the. right. to: ‘the. use of, ‘80.: much of. the: surface as will enable eo 
- the: permittee. to. Carry. on. without hindrance. his oil: and. gas. “pros es 
_ -pecting . operations, in: accordance: withthe terms of the permit. = | 
: te leasing-« act. and the poriait, issued, thereunder. provide f for aaa ae 


homestead 1 Tar of i Dececined 29, 1916, and the potaplimantiny Se 
visions’ of. the act: of. J uly. 17: 1914 (38 Stat., 509) 5. and those.in: these ee" 
leasing acts;- SUPTA,: provide: ‘ihider. the. ‘conditions. and. ‘reservations © 
- therein specified forthe. ‘disposal. of: the. title to. agricultural entry- 
men. The. grounds. for: rejecting an. entry under. the mineral land 
~ laws: can. not.. therefore. be based. upon. any. exclusive. ight: of the fe 


oil and gas: permittee . to the’ possession. of. the surface... 


< Such permit © is. ‘however. granted. in. contemplation. on a as: ee 
“teas, for a part:or all, of the land in. case of discovery... “Hence, itis [— 
~ necessary to treat the land embraced. in| a a prospecting permit as if 9° > 
~ embraced in-an’ -oil. and. gas. lease with ‘a -reservation to: the ‘United ‘eee 
~ States “to: lease, sell, Or. otherwise. dispose of the surface of: thes..2205, 





lands: embraced: within, such. Jease: under. existing: law or. laws. here- Co 
- after. enacted, in’ so. far: as. ‘said. surface: 1s. not necessary for the. use. a 
~ of: the: lessee, in. extracting and. removing ‘the. deposits | therein ” ieee 
~ pursuant. to. section. es of ‘the, Teasing act. William R. Brsanan  - ee 


a (481. D, ,,108).., 





o Under the pre ovisions 5 of ‘the ieee ack a permiitiee unquestion-. = 
- ably has. the right during the | life of his s permit. to Cais his i ORION 


| _ 14526°—24—vor. 50—40- 











ie, fk 626. | DECISIONS. RELATING ‘To TBE: “PUBLIC LANDS. - “tvor. : 


ve . ‘tions: for the: purpose aot converting. i disso ary. ae ‘ichoata: ae 
| tive: right to a. vested: right i in and: to‘the oil or: gas he: may: produce: 
--. under’ ‘the = ‘provisions | of a lease. thereafter. granted. It. ‘follows, _ 


7 therefore, that no other person should be permitted, nor are they — 


/ entitled, to initiate’ “under other: ‘laws; rights. which" “would. ‘by. the — 
o* ‘provisions of: such. laws ‘mature: into:a title without: 2" réservation of. 
". theoil-and gas deposits: “Thepatent of a’ placer: mining claim 
oS ¢arries with. it the: title ‘to the. surface. included: within the lines of _ 

the mining - ‘location, as) -well ‘as to ‘the. lands. beneath’ the: surface. ioe 


gE tT ata, 


oe Deffeback wv “Hawkee x OhEs UTS, 892, : 406). “Based ¥ ‘upon: “the ‘pro- 
- >. visions. of: section® 2333! of the Revised: Statutes, ‘there is. a- well- 
recognized - exception to this rule inthe doctrine. relating to known te 
~.- eonflicting lode. clainis. existing at’ the. date’ of the- application’ for : 
+. “patent: (20 L. D., 204; 48 L: D., 521, 528). The: Department, ‘how- - 
Slee EB ec-ever, is’ “not. ‘aware’ ‘of any. other’ statutory” author ity for: any other — 
an PE exception. oe patent: ‘to the. applicant’ for a placer mining claim — 
ae ~l would carry title to” the: surface: of the land. and everything it con-- * 
| tained ‘and would,; a issued, defeat: the pensilitiee’s’ inchoate : Tights a 
oe to: the oil and’ gas deposits, ear wee ee, : ae 





“The: fact’ that: the: ‘patios: ‘pleat, ‘consents. ito. a -Feservation . 


ee "6k the: oil, and ‘gas in his’ patent would not’ authorize the. inser tion 
bo Or. ‘such’ a reservation. ‘therein: “ The: land ‘officers, ‘who- “are: ‘merely 3 
So agents of the law, have. ‘no ‘authority to insert in the patent. any. 
oo" other. terms than those of conveyance,. with: ‘recitals: ‘showing : al com- © 
oo. pliance: with the law and the conditions, it: prescribes, Deffeback -v. 
ee Hawke; supra, ‘and. the: exception. of the statute can not: be. extended = 
— .° “by. those: whose: duty. itis to supervise ‘the: issuing: of patent.” (Sulli- © 
oot van 9, Tron Silver: Mining Company, 143 U. S., 481, 441), and these _ 
oe -. terms a are not open to negotiation. or “agreement.” “The ‘paterites: has 
ne voice. inthe matter. . Neither ‘can ‘the Land: Office. enter into: any - 
aor _-agreement- ‘upon. the subject. “Burke: Us ‘Southern: Pacific e Bayer 

- ‘Company, (ae U. S,, 669, 1 08) and Cases there cited. - 


os would: carry the ‘title to ‘thi: ae and: gas. ; contldinedl in “ithe: david” ate 
a “conveyed . and would thus defeat the: perimittee’s: inchoate rights _ 
2 to such: ‘oil and gas, ‘and as. there’ is‘ho warrant of law forthe ink 

sce  sertion of such ‘a reservation in the mineral patent, the Comimis- 
-. . gtoner’s. decision must. be, and is ‘hereby, afiirmed.. “While the effect _ 
os of: this. decision. seems: to bar the’ exploration | and purchase | under : 
See ‘the mineral land laws of metalliferous minerals -contained in lands - 
. covered by a subsisting permit'in good. standing, yet the: ‘Department Bs 
© 4s without: power. in | the absence of tL APETSR Ee Jegislation + to” “hold 


pes otherwise, 





Se BOT "DECISIONS RELATING, TO. THE PUBLIC. LANDS. a hel BOS! 





| - - GEORGE 3 McINALLY.. 


“Decided August 25, “1924., 





oS _Repavauest Tro Sie Srone-—Coar. LANps—W1rrpawar.. Se 
S ~ The: allowance: 04 a: timber: and. stone. entry for. land: subsequently” ‘with: rane oe 
LS arawe’ under. the. cact: Of. June. 22 -1910,. for. ‘its. coal” contents, As: not” PY: We eit 
Pe "erroneous. allowance within. the: ‘purview: of. section. 2: of the: repayment. od 
: ce SES of June: 16, 1880, “where the’ entry, allowed upon ‘the: strength : 0) ae: Ce 
Sworn: statement. that. ‘the: land: was. chiefly. valuable for its timber, was Pipes 
— _ eanceled because: the Jand: was found to. be more: ‘valuable for” " grazing ee 
oe purposes. Bate er Pes : SES Gon a Se 
es Daranmacnvtas.E Dectston ; Crrep | ‘AND. > APPLIED. Me ee ee 
- Case of Olive M: ‘Harrison’ (50 L iD, 418 he cited and | applied. . 








| Rosey, First Assistant Secretary: eg tg es 
be ~The ‘Commissioner. of. the. ‘(isperels] Tend: Office: ae ‘gabniltted, Po. 
an the Department. the. application. of. George McInally for repayment ie 
of $410 paid in ‘connection. with Ae entry. under Mae s0- -called timber = 
~ and stone law,, embracing . W.4 SE. 4 and E. 4 SW. 4, Sec. 18, eer, 
. ee 28° S., OR 68 W:, 6th” P: M, “Pueblo, Colorado, Jand district. aes 
- "The sworn: ‘statement’ “was ‘filed ‘Augist: 21, 1906; final proof jas: ae 
2 sumbitted, December. 6,. “1906, ‘and. final: certificate. issued: Pi fanuary: : a 
2 9 19070 - Under. date. of. ‘September 19,. 1907, a. ‘special . agent. — 
submitted an’ adverse: report: on’ the: entry, and on: April’ 14,1910," 
“the. Commissioner: of ‘the’ General: Land ‘Office directed. proceedings: 
a “upon. ‘three: ‘charges: oe First, “that the: ‘land’ “is “not. chiefly’ valuable Se 
- for, the. timber. and stone thereon ; second, ‘that, the. Jand_ 1s. hey eee 











-* Grauchilent: i intent: A A heart ing. “was. Shad: peaulting: i ina. ; decision: by nee 
. “the local officers. that: ‘thie’ first: two: charges: had: been: ‘sustained,: but. oe 
ae the: third: charg Tee Boos not, been ‘established. No. a was: St 





oe “While ‘fhe. pee was. ponding all: fhe: aad: ine he: oat: Seda ioe 
= vithidveiway from: entry under‘the coal. land: laws, and by:depar tmental. Det 
-, order of April 2, 1909, ‘the township. was withdrawn from all forms) 
of entry... ~The tract entered: by. McInally + was included in Coal Land. tae 
es Withdrawal Colorado’ No: 18 by: Executive. order of. October: 14 4915,..0. 02 
"To entitle McInally to repayment it must “appear; as provided bye ee0= 
- Spocton. 2 of the act of. qi une .16, 1880 (21 Stat:; 287), that the. omy 
was. erroneously allowed: and eae not have been confirmed::. 2.5 0h 
~~». When the entry was. iwade the'larid was not withdrawn a entry 
“under the timber and stone, law. “McInally. represented that the land eee 
= ‘was: valuable for timber, and the local 0 officers acvepted | his s statements oe 
as true.” PW RASS AES RE UE BE AS earch eee ae me ate ee 





SB DECISIONS: RELATING ‘TO. THE BUBLIC LANDS. - = “von , 





The here in tee case < Gocunrad: after ‘the approval of the: dot of 


a0 ye une 22, 1910" = Stabs be). the.  BEOTIEO,. to ‘section. 1 of, which 


aoe follows: ae | es Ce eee ee 
‘That those. whi have initiated: ‘hodmtierd ‘entries, “ galéetions, or Jocations in : 


good faith, prior ‘to: the. ‘passage ‘of: this Act, on lands withdrawn’ or: classified | 


2 as coal lands, | may perfect: the. same’ under - the provisions’ of: the’ Taws: under 
~- Swhich ‘said’ entries. “were made, but: shall’ receive: ‘the: ee patent prorided 
a for in this Act. 


Tf it had been developed at Ae we being that the Souly objection to the 


‘entry was the presence of the coal deposits, the entryman. could. have 
availed himself of the benefits of. the quoted: proviso and secured — 
a limited patent. But the hearing disclosed . that, aside from. its. 
»* value for the coal deposits, the land was more ‘valuable for grazing | ° 
oo and dry-farming purposes. than. for the timber thereon. ‘Hence, the | 
oe ventry, was canceled. without: any reference to the’ ‘act: of’ 1910. | 


~ What. was ‘said by the Department i in ‘the case ot Olive M. “Harriaon:: 


a oe K 50. LL. Ds » A18)y A is s sppligeble.s to the case. > under consideration. Tt. 


was ‘there held: 


In order for. a ‘repayment dlaim | ‘io be » properly. allowable. ‘ander the provision — 


eee 4 in section 2 of the-act of June 16, 1880, for-repayment in cases ‘where. an entry 


» has been erroneously ‘allowed and ‘can not be confirmed, two conditions’ ‘must — 
age ‘concur. : In: ‘addition: to being ‘incapable. of confitmation, the entry. must: have — 
_°- been erroneously allowed in. the first*instance.’ In’ the instant case itis ported 

“~ “out that the entry,. having been’made for land which was afterwards included — 
in a coal withdrawal,. was’ not, subject’ to. confirmation as haying been. made. for ~ 


a “mineral. land; that when. it was. abandoned in 1907 there existed. no law winder 





~~. which it’ could have been’ ‘confirmed as toa surface patent. “However, the entry = 
~ > was not: erroneously allowed. : “Such: expression ‘clearly refers to an-error on the ~ 
“: part'of'the Government in its allowance. Upon :the. proofs: ‘submitted, the local - 
ee officers: correctly: allowed the entry.: “Where, as in. this. case, an entry is: properly 
. allowed. upon. the proofs: submitted. by’ the: entryman, but, is. thereafter. canceled | 
oe -because it has: been. otherwise. ascertained that: the land. is not of. the character | oa 
a i “represented - in’ the proofs, the: right. to repayment ‘under: the act of. June 16, 
1880, does ‘not: exist. ‘See William H. Irvine (28. L. D., 422).: - Said act: makes - 
é it a prer equisite to the allowance of an: application. for repayment: that it must. 
appear. that the entry. was erroneously allowed, .a. ‘condition: which does. not. 
“appear in the: instant case.. _ See William E, -Creary. (2.1. D., 694). 


As McInally’ 's entry. was not erroneously. allowed, no aatharity. for. 


- = 


| re 


I OSEPH ¢: BRINGHURST | EL AL 


aoe = ScHoon "LAND —Inpsxentry—Sotnoron—Sunvey—WrrnpnawAL—RESERVATION, 





: “AIL withdrawals and. reservations ‘in: effect when “the” ‘plat’ of ‘sgurvey~ of. ‘a. 
. granted. school section’ is accepted defeat, at. least temporarily, the: grant to” 


othe, State which. has ‘the: vight-t to oidelny. ¢ the selection of Andemnity to such | 





= oie pionk exists. «The. vapplisation for Fcepayment must therefore be, 2 
. vandsis a denied. ee oe ae nee ere 


"Decided September 6, 1924. ee TEL eS VEB 





_ DECISIONS. RELATING 6 THE PUBLIC. LANDS. 





| ‘the’ case: of ‘State ‘of New: Mexico, 463 L. D., 898). = 
‘ “Goonwin, Assistant. Seeretary:. ; peek 





tint as. it. may. see. fit, ‘but if ihe: Ww ithdr awal or. reservationis ‘vacated. ak prio ns 
eS to “the. filing of an indemnity. Selection the: State. must take, the Jand j in n. place. ek . 
ee Denaro DEcIsIons ConstRUED. re a ees te gree ee pe ees 
“Case of: State of California. (32 Ti De 346), + whic distinguished and ifiebused | 

“to: follow. ‘the case of ‘State: “of: California’ (20 L. D., 827), was vacated by’. 05 

the! case of State. -Of California: (8T LD. ae) which ‘was: adhered. to diene Hh yale 








we ~ Under date of August: 1; ‘1994, in 1 response £0 ‘your. > Gomimniasioner: oe) 
: of the General Tand- Office}. Jetter: of J July. 24,1994, the Department 


advised ° you. ‘that: ‘four. entries allowed. ‘under the provisions. of the 


reclamation: act. of- June 1; , 1902. (32: Stat., 888), embracing lands 


in ‘Sec. ‘16, T..8-S.-R. 1B, '§. L. M., ‘Utah, were properly allowed, ae . 


, c and that the legislation. suggested by. you was not: necessary. 


me "By: letter of: August. 20, 1924," you called. attention to the fact ee i 
ag withdrawal referred to. by the Department: in ‘its instructions of = ° | 
August: 1,-1924; pertained to. the ‘Strawberry: Reser’ “voir; and. not. the. 3 ae 
, Uta Take Reserveih:” ‘The matter has accordingly been. reconsidered. ee 
—. “The fractional Nw. i 4) said See. 16, was withdrawn as a part. ole 
the Utah. Lake Reservoir site. prior to. the acceptance of the plat. of : ot 


: > survey. of said section. on November: 29, 1912: ‘The’ SW, } arid E. 4 


-. said Sec.*16, were withdrawn. February 29, 1912, under the: eoud 
form, of withdrawal authorized by the ‘act oe June 17,1902, “supr ap = 
_ in‘connection with the Strawberry Valley. project, which: withdr awale 
oe was. changed to the first form on “April 16,1913. The entri les referr ed oe 
oo tb: were: made. after. ‘the. filing. of: the farm ‘unit plat, and I patents, have. 2. 


Penis under three of: the entries.: 


ot You: expressed the: opinion “that so ‘much: of seat of a duties > am 
ne as embraced . any. portion ‘of: said: ‘See. 16. outside. the. fractional NW. ae 
. -£ -was- ‘illegal, based | OD. ‘your. opinion ‘that: ‘the. Es 4: and SW... Coe 
a er to the State as a part of its grant. of. lands for the support oe 
-- of common schools: under. section 6 of the act*of July: 16, 1894 (28. 
- Stat., 107 ); contending that. a: ‘second: form’ withdr awal ‘does: not Cone Pe 
. stitute such a reservation ‘within. the meaning of the: act of February: EP oa 





pose ye 


98. 1891" (26. Stat., , 796), amending. sections “9975 and 2976; Revised i a : 
Statutes, as” ‘serves: to. except lands: in a ‘granted. school: section. from ~ = 
. the: ‘operation. of: the. grant... “You cited the: instructions of Eee, % : sree 


- 1920 (47°L. D., 361), 365): 


2 SA “fall, history of the act of February’ 28; 1801; supra, i is ob tothe oo 
- inthe case. of the. State. of. California. (28: 1. De 493). The D Depart- i 
‘ment has’ heretofore, in several instances, . considered. ‘the. effect: ct of ee 


= } the act « on. | Jands withdrawn Loe to: aera ae 




















- all on April 13, 1895: 








OO ee “DECISIONS RELATING TO" THE PUBLIC: LANDS. - vote 


Sta ea sp: State ‘of California 0. L Dy’ 327 )s the Soto 


Tt is ‘not necessary. that the reséevation of sald section 16. be of, a cree 


. character to justify indemnity. selection made. by: the State, for. under. the ruling.” 


5. inthe: case of ea parte Battlement Mesa: Forest Reserve (16 L.. D., 190); lands... 
ko embraced. within. a: temporary: -order of withdrawal of: lands: from. Settlement. or. 
ewe. selection. by the: ‘Department, with the view ‘of creating: a. ‘forest reservation, 
. ” .exeludes from selection by the State the lands so’ reserved, pending final action _ 

+ by this Department, ‘gives’ to, or. confers. upon, the. State. (while: the: basis. of. 


 Jands” in-place is suspended from selection: pending an examination of, the — 


= ~ lands. temporarily” Teserved) © the - ‘unquestionable right . 0 make selection” of 


oe other lands, for school: purposes, equal in acr edge: to the. tract 80 reserved. 


~ But, by. decision of December 10,-1903, in ew. parte State of Cali. 


2 ferns (32 L. D., 846), the. Department refused. to be: guided by 
ee the: decision ‘of April 13, 1895, “supra, and. held that: the mere inclu- 


(_o- sion of Secs. 16. and 36 within a. withdrawal. made for the purpose © 


- | be of permitting investigation and examination of the: lands withdrawn, 
~ with a view to their: possible. inclusion. i ina forest. FOPEYE), does. not - 


oe. i a ford a_base for the selection of school indemnity. lands. 


_ However, by decision of March 18, 1909 (37. L:D., , 499); “the ote 


ee “0 of a temporary. forest withdrawal \ was sagen considered, and. it was 
held: (page 501): ae eo ot ea en 


Upon. informal inquiry: at your office, it has. bean ‘ascertained. | that ¢ on lew. 


= og of. the ‘present year the land assigned. as base for: the selection: involved 


eS ae Herein’ was included in the enlarged. Shasta National Forest. It will, thus be ao . 
“. séen that the base land was temporarily withdrawn December 18, 1904, and. .: 


for ‘more than four years thereafter remained-in' that’ condition. To hold that 
‘oor fora period of more than four -years, during: -which | time the desirable public» . 


~ lands. in the. State: ‘were. -being rapidly disposed. of,. the. State. must: Temain pas. 


geese give: and await the final. action of the land department of the: Government re- 

~'specting- lands which are temporarily. withdrawn, As to. impose. upon. the State. ae 
pe conditions which it is believed are wholly inequitable, . and not: at. all” com: om 
a ‘patible with the meaning of section 2275,as amended.” a . ee 


Tt is. undoubted. that while: a temporary: withdrawal exists lands eehibraced < 


es ‘therein are not. subject to ‘disposal. under any of the public land: laws, and if, ee 
: os - while so. withdrawn, the lands. are. surveyed. and. thereafter. placed: ine B. ‘per- | 
ooo. “manent reservation, it-is not believed that the’ State would acquire any right. . 
| weed to school sections. involved until the: reservation embrachis them: Should . ae 
— ~ finally extinguished. ae ; — 


“In view. of: the. facts, the ; long ‘period ‘during. which: ‘the: base: ‘lanas- wer ae 


s - enibraced: within the temporary. withdrawal, and ‘their: subsequent inclusion - 
«4. + in the. permanent reservation, the: Depar tment is disposed. to remand the case. 


c - for adjudication in accordance with. the ‘present status of. the base lands; and. 


8S in such adjudication, your ‘Office, will. be : in DO way. controlled by the sce 


oe of December’ 10, 1908, supra. 


The: decision. last. quoted ‘froma - was | “cited with: approval: in ithe 


oe dexiaion: of May 98, 1918, in ew parte State of New Mexico (46.~ 


= be D, p 408),.3 in | which land Teserved for Indian Dabo and. coon 


: easel, “& _ : wee : gece oS leer 
Hat i S. ae va 
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ae wlileh? iwere’ “located: doveral: “fourths section: “Tadian: ‘allotinesits: a8. \ 
: tendered by. ‘the: State - as. base’ for a. ‘liew ‘selection. The Depart- sje eg 
~~“ment there’ held. that ‘such. lands. were. acceptable base, although “it; | = 
_ had not... been -determined whether ‘they. would. ‘be. Rermianently ee 










re for Indian: “purposes. | 
: . a ane instructions of Ape 9; 











i920 ited by you, | , the is Deere 


os tn’ “the: 5s nonidedlaeie and administration: ‘of: the ‘publi¢lana’ laws | a. ee eae 
Hore is: often. observed: -between® ‘a ae withdrawal ‘and: ‘a: ft ‘reservation. ae “The: es 
- word: -withdrawal:: has; “generally. ‘pen: used, to. denote. an: order: ‘isstied: “BY: the | oe 
2 President, Secretary: ‘of the: Anterior, Commissioner. of the General Land. Office, a 
er other. ‘proper. officer, -whéreby, public’ lands are withheld from.settlement,;  ~ 
~ sale, or entry. under. the ‘general-land laws in aid of ‘administration, or. because» oe 
of some exigency ‘or emergency, to “prevent fraud, to correct’ surveys or. ~~ 
“boundaries /or--in® “order: that theymay. be: ‘presently. or: ultimately. applied: Oo 
some ‘designated’ public, use or disposed of. in.some special way, The terms are)... 
often » used interchangeably, but. ‘unquestionably. many withdrawals have:been 
_*tmade which could not properly -be defined .as reservations within the: ‘mean-. ast 
ing of. the act of: ‘February. 28, 1891, supra. For: instance, . in, the. administra-. ee 
a tion: of the. ‘grants. of * ‘public: lands: ‘made. to ‘aid. in the construction: of. Pails", ae 
; “roads, BPxecutive. ‘withdrawals: are. or: were made’: either - in. advance. ‘of “the 5 oe 
definite location: of’ the line ‘or: route “of ‘the road and for the purpose-of pre- 
~ serving:1 the land: for the, satisfaction: cof the grant: or after. such | definite Joeae 2.25 
. tion and. for the purpose of properly” advising. the. local officers and others: “>. 
'~ that- the: Jands: falling. to. the, grant..as well’as ‘those ‘remaining to: the, ‘United ae 
es States. have been identified, ‘signifying. ‘that, thé. granted lands. have: passed’ to. < eae 
the: railroad ’ company” ‘and: ‘the * ands * remaining to" ‘the: “United. States’ “are Oe eee 
be: disposed of: only: at: double ‘the minimum. price. Manitestiy ‘this is: snot, eee eel 


2 8 reservation of the lands. in. the: true. sense of. that: word. 








os It seems: clear, however, in view. of what: has been: ‘said’ ‘that ‘in: the: great gue ee 
ih onity” of cases in’ ‘practical operation: and. effect’ a “withdrawal. ‘and’ ares: 802. ¥- 
~-ervation™ ‘of publi¢ lands’ are identical..‘The question. naturally arises then. 
- what. is - the eriterion by: which | we may judge: whether - a withdrawal Or. eee 
reservation is. within. ‘the. meaning . of ‘that term as. used in ‘section. 226, ; pre 





i. ‘Revised Statutes. 


Inthe ‘opinion. “of ‘the ‘Separtment the’ true test” ‘is. “sehether ihe: lands: iecanree Bs: 
i “been set. aside: in- the: interest: of the. public; that ‘is; dedicated’ to ‘some: ‘special Sey 


~uase° or. designated - for ‘some: particular. ‘purpose’ as, for. example, where the. ne 


. withdrawal . Ow “reservation | is in’ pursuance of a policy declared. by: Congress. ie 
~ as one for. which ‘the public lands may: be. used,, _ This Galaers comprehends oar 
-eservations under the “act of 1910.0. i ee 
oo The: Department. does: ‘not’ wish: to be. “understood: as ‘saying, however; that ; 

a withdrawal for: mere purposes. of. classification or for irrigation would con- 9° 
- stitute’-a reservation. within, the meaning ‘of ‘the act: of .February:-28, 1801 
- Sueh a withdrawal is in ‘most cases. manifestly. in ‘aid of administration mga Sy es 


not, a reservation, of public lands for. the: use of the United States. 





ne ~The authority. for ‘what. are termed ‘second- form withdrawals ee 
- contained i in section 3 of the act: of J une iT, 1902, eS ee oe a 
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Re a and. the. ‘Secretary. of: “the: Interior. is: hereby ‘authorized, at or. im- 

ae ngiiataly, prior to. the: time ‘of. beginning the’ Surveys: for. ‘any contemplated — 

: ue irrigation, works, to ‘withdraw from. entry, except. under. ‘the. homestead. Jaws, - aes 

° any” public: ‘lands: believed ‘to’ be: susceptible. ‘of drrigation from said” works: 

ae ee Provided, ‘That. all lands: enteréd: ‘and: entries . made. ‘under : ‘the’ Homestead: laws 

re ~ within. areas ‘SO: -withdrawn during such withdrawal’ shall. be: subject: to all the 

os provisions, limitations, ehar es, terms, and: conditions of. this Act. . a ass 


Until Ju une > 2, 1910, cunsurveyed land withdrawn under the s ‘sec- i 


Sie s. 


| ce aot of ‘that. date: (36 Stati, 835). Cee ‘proliibitad: the: settlement 


a .. 


eee on or: entry. of lands: withdrawn under: the: ‘second: form. 


The effect of the ‘act: of June OB, 1910, “supra, was apparently i HOt. 


ce taken ‘into consideration when. the ‘Department, by letter ‘dated ~ 
wa November 25, 1912, ‘addressed to. Senator. M. A. Smith,. of. Arizona, 
4 expressed the. opinion. that the mere inclusion. of Secs. 2, 16,825 and — 
aie le. 86 inca: second: form withdrawal 1s not: stich: a reservation thareot as” 
- would: afford. a base for indemnity.“ “Said letter: quoted. from: ‘the © 
5, He ~- decision. of. December. 10,1903 (32 Li. D.; ; 346); - which, as heretofore. 
ee stated, the. Department in- its decision of March | 18, 1909, wipe, held 

” wae no longer controlling. 0. < 


“Experience. has demonstrated that usually 1 many ; years Slee aftor : 


ee a réclamation. project, is. initiated before ibis: determined: what: lands | 
‘can ‘be irrigated: In the case of the land in the: See. 16 under con-.. 
er ‘sideration, he farm- unit plat. was. “tot filed. “until more. ‘than: five 
years after. the second- form. withdrawal of. February 29, 1912. Thus” . 
what: was said by the Hebparianentsy in | the: decision 98: March 18, 1909, 
es : is peculiarly applicable— os oe 


To hold. that, for a period, of more. than four, years, , during - which time. the a dl 


eles aye 


Cee . ust | remain “passive: and. Gaal. “the: aeat ‘action ‘of ‘the land. department of 

To" the. Government’ respecting — lands which - ‘are. temporarily. withdrawn is: to 
- ’- impose upon the State conditions which: it is believed are wholly. inequitable 
gor and. not at all compatible with. the meaning of. section. 2275. as amended. . 


“After mature. consideration. the: Department: is of opinion. that a 


fas withdrawals: and reservations | in effect’ when the plat of survey. of a. : 

oe “granted : ‘school ‘section: is accepted defeat, ‘at east: temporarily, the | 

“os grant to. the State, which. has the right to. delay the selection. of in- | 

| ~~ demnity | to such time as it. may see: fit, and. if. the.withdrawal or.res-. 

~~ epvation is: “vacated prior to: the filing y of 8 an i indemnity: selection, the | 
‘ State. must: take the, land in place: :: eae fee eee Vt eee 


Itis therefore again concluded ' that the futiés referred.t ei in your 


: ‘lait were. properly, & allowed and that the e Jegialation suggested 1 is. 


E 


’ 






RUDOLF. BALKE, 





Decided September 10, 


o a Stock -Rarsiwe ‘Hoxmersap-Apprnon AIA PPrECATION--SUEVEY. 


ia ae ON Bes ee 


“One who: tas filed’ fe ‘complete: application: to imake a: homestead. entry ‘whieti + 


ls ee: 4s held suspended: pending ‘a Beeresation survey, is: entitled: ‘to: make an a 


additional: stock-raising. homestead “entry? eee a Se ee oe ee a 
ne DEPARTMENTAL ‘Dictston* CITED AND “APPLIND, ee Z 


Case: of. Rippy . Snowden (47. L. DD, 821), cited and | applied. 
“ ‘Gocwry; Assistant, Seeretary + : 


On. May: 29). 1908, Rudolf: Balke filed a honed. application to. - 


> center, under séction’ 9289: ‘Revised Statutes, the E. 4.NW. and BE, 


4 SW: 4, Sees 9°T. 16° Ss. R 69° WW: 6th. Pp M, Pueblo,. Colorado, oe fF 
2 : laid district, Tt. does: not: appear: WHat: ee was. “taken on: the: = ca 
ee application. at the: time: of filing but: subsequently. serial No. 014114 os i 
- was assigned. to:-the’: same, and on: June 17,:1911, the local’ officers > 
- Fejected said application: on’ acount of the mineral character: of ‘the oes 








Loe No. appeal.was filed’: 


“April 18, ‘1914, the Commissioner of t the General Land d Offs 





wae 


7 oe opution: ‘ok miner vai elaimge ‘in: cient therewith. | “On “May: 29, 2 
1914, Balke’ filed : application: 019114: to make : an: additional. entry — 
under the: enlarged homestead’ act for. the. Ww: 4 3 NW. 4 ; said: Sec. a" 
. oF which: was. ‘also- ‘partly’ covered’ by: mineral ahtriek AE the same 
time! he filed a petition: for segregation of: all mineral claims involved. : 

It appears: that after’ the filing’ ‘of: these” ‘papers | there. have’ eeu 
a -unaccountably long delays. in. making any segregation: “survey. i 


On January 17,1917, Balke: filed: ‘application 031121:to. make: ane 


additional entry, under the stock poste! homestead law for the W: 4 
~ 9B. 4; and: SW. Foe ‘See: ‘1,. W. 4 NEL ty and. N 





of, Secs 19, ey 


CORO Ve SR: 69: ‘W., which’ was’ ‘amended’ ‘On: January. 1D: 1918, igs a 
. describ the Sw, 4 SE. 45 ‘and SW. 4; ‘said Sec. 1, NW. ee NE. Bes 
ae, NW. 4, N. 4 SW. 4; said Sec: 12: ‘Petition. ‘for designation ee 
was: filed: with this application.’ “On April 10, 1918, the: local officers i 
-Yejected said application’ for ‘the. reason’ that the: original and first . eo 
- - additional’ applications: had: not: been: allowed’ and there* was: NOs 
~ “basis-for’ an application for an additional stock: -raising entry. “The: RAS 
applicant ‘filed: a timely ‘appeal: ‘By decision dated July 30,1918, cen 
_ the Commissioner advised the local: officers that: pending the filing” ee 
. in. their office of the e approved. each of Ere es ee A, 











Q 
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ee a and: o1g114 oad. of. necessity remain’ n suspended. “He also si late 
ie “application 031121 stating: oO ee Pa eee 


~The: ‘only pr ovisions of the ‘stock 1 raising homestead act. (39 | ‘Stat., , 862), which’ 


eu permit, an entry’ to: be made’ fora: tract. not. contiguous. tothe land ‘covered © 
Saget na by. the applicant’s original entry, are. found, in the: first: two. provisos. to- section 
obo lB. As stated: in, paragraph 6. of: the: instructions of January. 27,1917. (45 L.- 
sD. 625); issued. under said’ act,. such .an additional can be.allowed only-if the. 
ao applicant has: ‘completed the required period. of residence. on his- original. entry. 
we OF: As 2 ‘in such Position. that. he may: ‘complete: that period within, the: next t six, 
Ae ee months. : ; i SP ax se, are wat? ke ; oe 


“The original entries, “not having: been’ allowed; ‘the: » applicant is thet in a posi- ie 


es Lo on ‘to: make the: required: showing” and ‘accordingly: ‘your: ‘decision, Féjecting 
oe the application was correct: and, is: hereby. affirmed, ee te ee ae 


Balke’ appealed in. -diie. time’ from. the. Comuiissionet’s g. Fein : 


. spe atk the j papers: were. transmitted to: the ‘Department. on: August: 18, o 
| 1919. -Decjsion-on the: appeal: has been: ‘withheld to-await a. resurvey. 


- The land involved:in Sec..9, T..16 S.; R:-69. W., was designated as 


as subject to. entry ‘under. the. enlarged homestead: act. on October: 13, 
ee me 1920," ‘effective: November 10,-°1920.:. ATE ‘the land: applied: for. by 
ee Balke: was. designated. under. the stock-raising homestead act: on: Octo- : 
aurea ber. 16, 1919, effective. November 4, 1919. Plat of: Tesurvey of Sec. Ca 
BE) net MBS IC. Ss, Re 69 W:, segregating ‘the. mineral. claims from. thé agricul- ‘ 
me tural land; ‘approved August: 8, 1923, and. accepted. by. the Commis- | 

sioner. J anuary 21, 1924, was filed 3 in the local. office-on- June 23, 1924... 


Balke has ‘alleged - in corroborated. affidavits. that he. established : 


“ = : eda on the: land. first: applied - for in Ju une, 1908,. and. has since: 
AS ce “maintained such residence. and ‘ompliot with the ‘nequirenients of the” 
ae </ pomedtes law. . 


While it-is trie seers Balke ee no: entry lee he filed ie ‘app 


es gation’ for: additional: stock-raising entry,. yet. he: had. done ‘all that. 


on could. do: and. was merely. waiting for the. segregation: survey. ae 


- .. He had complied. with. all requirements of: the homestead. law so that: 
2 She was: ready to make final proof. . ‘The principle that was an- - 
oe : pounced. i in the case of-Rippy Ds: ‘Snowden: (4e ‘E:. D.; , B21), ‘clearly 
oa -applie es.in. . this’ case. Ths 1s. therefore held. that, Balke was Lars “ 7 


AS, - when he’ filed te dmanded applications t to inka. auch “antary: 


~The. decision. ‘appealed from: is: reversed: and the. applications ee. 


S : te ' herewith: returned for. action: in accordance. with, the» views. herein’ - 
ee ee ee 
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Oe . ARMSTRONG LIVESTOCK COMPANY. & fe = 





an Decided September th, 1924 





. Hownsrnsp, lovmy—St00-Rarsine Honnstmap—Pavaent—Acr OF a Javan oo 


ee 1928... 


teh “section 2289, ‘Revised ' ‘Statutes, fort 160 acres. 
“Ge Goorwn, “Assis tant ‘Secretary: | 


The ‘act ‘of January. 27, “1922, ‘does: ‘pot. ‘authotize: the Secretary. of the: ‘Ta: ag . 
“terior. to. permit.’ one ‘to. select and: tr ansfer. payment: to. 640 acres designated... 
“under ‘the. stock-raising’ homestead act in exchange of, an 1 entry: made panes ee 


- Pursuant, to paragraph 5 of. ‘nie’ Senulations ok: ‘Moreh: 98; Ce 


Be (48 LD: , 595); : the ‘Commissioner of ‘he: Gerieral ‘Land: ‘Office has) 7 2 
submitted the: application under: the: actof: Je anuary OF 1929° (49- ue 
 Stat., 359), filed by Harry Arnistrong et. al., trustees. ‘of the Armes oo ce 
oo atRone® Live: ‘Stock. Company; a dissolved ‘Montana - ‘corporation, aes 
~ transferee of William: Marshall, requesting that the Tatter’ ‘Ss home-. oe 
stead entry ‘be’ changed from Sw. ‘4°SE. 4, E: 4. SW. 4, and lot Gee 2 


* See. 6, T..17 N.; BR. 8 EB, MM, ‘Montana (159: 13 acres), to. Nw. i 


2 Ee BE SW. 4; WwW. 4 “Big Sec. 33, T. 38r Ss. R. 83 E.. Ww. M, ‘lo ts Q in a 3, ae 
| SW.2NE.2,N.4 SE. 4, and SE. F SW. 4, See. 4, a 88 8,R38B, | 


~W.M., Oregon’ (640.34 acres); 


i “The receiver's final rebeipt andt ae wopisker’ s - final: certificate ‘thdet ee 
“said. entry: issued. December 6, 1906. “The final certificate and entry ~"-. ‘ 
were canceled’ Jt une 93,1909; as a ‘result. of ‘proceedings: ‘instituted 
February 23; 1909. “Marshall and ‘his wife conveyed the land to... = 
~ Barton WwW. 8. Armstr ‘ong, and the latter transferred it to the-Arm-- 0 
strong Live: Stock: Company. “The present applicants are trustees | 
~ for he. stockholders. and creditors of paid comporation, which has ee ae 


been dissolved. | 


After: the: cantellation, of: Marshall's entry, one > Abiam E. Bight 
+ ade homestead. entry for. ‘the Jand, and Pe issued to him ee a 


June 1, 1918. 


The hateact. a title filed by applicants shows. that the we recorded 


- relinguishment is acceptable, 


~The entry: was confirmed synider’ ike proviso to section: a of ‘the: aot toe a 


oof — 3,-1891 (26 Stat., 1095), and. its cancellation was. errone-- a 


: od acob’ AL ‘Harris, 42 Ee D., 611.) ‘However, Marshall’s entry 
Eoeas. made under the” ‘provisions. “of section: 9989; Revised’ Statutes, - 
- which limit entries thereunder to “one- quarter | section of unappro- 
~ priated: public land, “The application. in question | seeks to. chauge 
the. entry to a. tract. of: 640.34 acres, “ ‘subject to. the reservation to. the 2.25" : 
United States of all-coal and other minerals. in the land, together eee 


. with the Fight to Prospect ee mine, and remove the s same. 2 eee oS 





ee a See decision on. “rehearing, page: 636... 
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‘TG: allow: fhe: applicétion : it” would: te. ‘necessary. to chance ‘the’: 


ree of Marshall’s entry to one under ‘the. stock-raising. home-. 
O82 gtead:-act: and: nothing found in. the act. of J: anuary 27, 1922, 


j supra; ‘would: warrant: the Department i in making such: ‘change: The 


~~". latter act authorizes the: Secretary of the Interior, in the class. of. 
cos. Gases described therein, “to change - the entry” and. transfer. the pay- 
oe ment to. any. other. tract. ‘Of. surveyed. public. Tand | ‘Ronmineral in 
a character,. free from lawful: claim,. and. otherwise subject to. general . 
~« disposition” The: act is an addition to: the section ..(237 2) of the . 
oo - Revised. Statutes: relating. to. amendment. of entries, and -in- ‘effect. 
~. provides: for the amendment of an. erroneously. canceled. final entry. 
Ce ie amending : ‘such. an entry. the. Department. must. be. governed: in. 
ee the matter: of. area, by: the + -Brewisions: of the: law under which the. 


ee fee. aiid: ‘edmaiscions) toh an: area. “which: ‘calls: tor ‘the. = pement: a 
ao * four: times the amount of commissions which. are subject. to transfer. | 
~~ ‘The commissions collectible: ‘on:.the 640. 84 acres. applied: for would 


A be $04. 49, whereas i in pking, the entry. Marshall poe = 9 bow com: | 


.  taissions. . 


‘For the Bete stated; ie Spplistion s in. oes must be and is 


ee hereby, rejected, subject. to the right. of applicants to elect: which 
i -. subdivisions, aggregating approximately 160 acres, in compact. form,.- 
-.. they desire to secure. under the applicatian. Should applicants avail . 
wd . ~~ themselves of such. right, final. certificate and: patent. will i issue to the. 
- said trustees, in the absence of: objection not now. appearing, if the 
aoe provisions of: barageaplie€ 6 ot the ‘teealabonso of E March 22, 1922, 


a oe = supra, are: e complied: with. 





"ARMSTRONG 1 LIVESTOCK coMPANY on REHEARING). 


"Decided November 28, 1924. 


a : - Honsreap Bwtiey—Cowrigurry—Act or January 27, 1922, 


An exchange of entry under the act of J anuary. 27, 1922, ‘may. be allowed. Sige: 
. two: or more incontiguous. tracts: subject to. entry provided. that. none of. the 
tracts: As “part. of an. area. approximately. equa. 10: ‘that: embraced in the_ 
; -eanceled. entry. ce ee ee ee ee te ee 
| Homesrean. ‘Enrky—APpttcation—PRactics—-ACr OF “JanvaRy. 2 1922, 
An applicant. ‘for: relief: under. the act. of | anuary. ‘oF: 1922, must, exhaust ue: 


3 r ng ae elaim in one application. unless the lands applied for lie. in. two. land: dis- 


- a tricts, in which event: the practice’ will be in accordance with. instructions, 
of. September 22; 1916 (45 Le D., 486). eee | Pgl e ase 


: oa oh INNEY,. Fi inst: Assistant Seoretary: 


A. motion. for rehearing has been filed « on : behalf of Harry Arm 


Bea 2 _ strong et al. trustees of the Armstrong - Live: > Stock: I Company, a a: dis. 
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: ‘State "359), wherein fhe : Deaitmant, ‘< ‘decision: of. "Sbictaber, 14, ee 
1924 (50 0 Li D., , 685), ‘held that, Marshall’s canceled homestead. entry, ae 
--embracing approximately’ 160. acresin: Montana, could not be changed ae 
to. 640.84 ‘acres. of stock-raising® land:-in' the. Burns, Oregon, land. 
: - district, but that the. applicants: could. elect. which: subdivisions,. ag: © eer 
_gregating. 160: acres,: in. compact, form,, they, desire to secure. under ae 
: the, application. | Ln ne 
~~ Counsel: contends ay ‘thal the oe that the. land 1 applied for eee es 
“Ween. designated. as of the character ‘contemplated. by the. stockraising oe 
- homestead act. entitles him.to the: change applied for, and. (2) that ifetee 
_ restricted. to 160. acres: he: should. be: allowed. to. secure - tracts: hid: Be 
are. not contiguous.) 7 oe eee « oe ee 
The: first. contention - was. discussed a “length i in "the: ideation of oe 
September 16, 1924, and: nothing set. forth i in: the-motion for rehear- 
~ ing convinces the Department: that. it would. be warranted in allow: = - 
ing the: entry. tobe changed to.an area. materially greater than that- 
entered, even though the land: sought. has: been designated. as’ subject. Soe 
to entry. under the enlarged. or the stock-raising homestead. Bebecars A 
+s After mature deliberation the: Department. is of opinion. that. oe on 
~ application under: the, act of January 27, 1922, SUPT Ay, may. embrace’. oh 
_ two or more incontiguous:: ‘tracts, provided none ofthe tracts.ig 
part. ‘of. an area. approximately equal: to. that: embraced. in: the. anes 
~eeled. entry: and subject: to: entry. However; a beneficiary’ must. ‘ex- oe he 
 haust his claim ‘for. relief. in. one. application, unless. the: tract: lies 8 
in two-land: districts, in which event. the: practice. will be in accord: _ ae 
ance: with- Circular Ne 0..505 of September 22,1916 (45° ‘Ti: D.; 486). 
ae Modified’ to agree: with: the: foregoing, ie decision. ‘of: Septem: 
“ber 16, “1924, 1s. 3. adhered: tites't the 1 motion for rehear' ae g being d denied. ‘ 




















- ALLEN E. -SEDGWICK. 


_Devided, September t, 98h. 





: ‘PascmoeConmeor WiniionsCisreOn AND Gas “Laxps—Prospsormne fe eae os 
7) OP ERMIT. ase pee I Cie ee ee 
“The ‘assesdmnent. of “Coste im » protest! ‘prccecdings against oil and: gas. ‘pertiits.- oererae 

“is. to: be: ‘governed: ‘by: ‘the’ second: sentence of Rule 58. of -Practice,: “which ao 
7 ee + gpedtiieg that. ‘each: party, shall’ ‘bear his. proportionate share i in. the © ORAM Sie, 
a “ination and. cross-examination of, witnesses. : Fee es oe fe ne ere 








Pa 2 OBB A DECISIONS ‘RELATING TO THE. PUBLIC: ‘LANDS, | fot. - 


- Pasomon—on1 AND Gas: Lanns—Prosesorixe. ‘Pemicrr—Paevenncs” awe 2 
“INTERVENTION. | ee Ee ee 
“Inasmuch as. a ‘protestant ‘agatnet-2 an. oil. ‘and: gas permit occupies:  metely ‘the | 
- /position® of an. ‘informant without a "preference: right, the Department may 
“allow: later: protestants: to appear and-participate in ‘the proceedings,. even 
. though the. protestant first: ine time. ‘prosecutor’: his: Drones pee han, eee 


; ae Goon, Asséstant Secretary: 


- Because. of certain views: and divectiong havea’ given ue am ‘Ghate a 


SOS te approve of your’ [Commissioner ‘of the Getieral ‘Land- Office] 7 
ae letter. directing a hearing in, protest e oceedings ordered Reainst 
ae soul and - gas permit, ‘Visalia 010101. “tee ee ee ie 


“The: payment and apportionment: of costs: in proceedings ét ‘this 


oe - hance. should be: governed’ ‘by? the: second clause of tale 53 of 
es Practice: (48 L. D, 246, 258), which provides: . See 


so? ED other cases ach: party must pay the cost. of. taking the ‘direct’ “Geaoalenaon > 
a of his” “Own witnesses” and the. cross- examination “on his: ‘pehbalf: of other . wite.” 
nesses; the cost. of: noting. motions; objections, and. 1 exceptions , must: be paid ny 


: ~ the party. on. whose: behalf the. same are made, 


- After careful consideration: of the: reasons: you. assign ice ‘jaitig = 


ie otal the ‘costs: against. the. dosing’. party, TI donot: consider there is 
come "sufficient: warrant as: a matter of ‘good: administrative practice’ to 
as . oS depart. from. that tule... of urthermore, Ido ‘not see any: “good. reason 
san this’ particular class of protests for. denying later: protestants the 
oe ~ privilege of* appearing — and' ‘participating: in ‘the hearing ordered. - 
sand offering: any: “proper: “evidence. they: may have at:command: to. 


2 : establish: their- Tespective allegations, even. tiongh: the Deals 


- es fests in time prosecutes his: protest. 


You. rightly state: that: a. contestant: ‘baie: the circumistances all a 


oe pa To. ight: by. his. “protest... The: several, protestants. are “mere. 
- "> dnformants without: a. ‘preference right, one. cover the ‘other, “because 3 
of the order in: time in which their: protests: were: ‘filed. “The. first. 
an protestant who, under the terms of your. letter, is exclusively. allowed. - 
. eto proceed may be’ negligent or “tnskillful | in the “presentation. of. 

~ | -his‘case, or he may not have’ at: command evidence available to the © 
~-. Jater: protestants. to establish the: charges. For these réasons 1 not - 
“2s. only sée.no objection, ‘but I believe it will be miore conducive to the 
ae establishment. of:the: facts. and. would afford equal opportunity to all ; 
as “7. probestants | to: permit them all. to participate: in the hearing, ordered. < 


- Notice,. therefore, should. be. given, to. each. of the protestants that 


: oe may appear. and: offer. evidence at. the hearing orderéd, cand. at the — 
— same 1 time he ghould be warned that 3 if he: should fail s 80. to do the | 
ees protest, will be forthwith ‘dismissed: oe oe a 


Your letter with the record is ‘herewith i apoardiphy veinened Lwith 


ae: thes sugg gestion that t your letter be revised to conform to the foregoing . 


Wyoming. . 





: a S peologk sical ‘str acture. and fo’ ‘the ‘limit. of acreage. that: ‘may. “be: aaa 

in Jeases ‘and’ permits, while not applicable to ‘persons entitled to. Telief... ae 
oe under. ‘section 19° of. that: ‘act,. ‘neverthéléss apply. tO transferees: ‘or “ass eae 
a signees. ‘of ‘prospecting permits. or leases issued under ‘the: Jatter Section. | eu 


oS Pixon DupantMentar INsTRUCHTONS, ‘Vacaren. 








the ane Cheyenne, serial, 029699, “for: 802. 10 acres, and: d permit, 029702, ne ee 
2 For .:-1,008, 9 RRS of. land. OR: othe. same. i geologic: structure, in oe 





os . The deccabed. “pabncitacm were > issued. under: Section: 19 ae the: leasite 
~ act, and. assigned: to. James R...Jones,. with: departinental approval, 


2.08 September , 27s: 1923, for: ‘development. purposes;, as: provided. An. ch 


- mote, unproved:, territories. ‘could: only. be. secured in. that manner. 











the. Secretary’s. instructions. of. April 28, 1921. . Those. instructions 
: “held, in effect, that section. oF of the: leasing act: did- ‘not limit the 
~- number . of. permits: to-be: held, by: assignees of. permits issued. under 
section. 19 of the leasing act, cand ‘provided: that- assignments of-not 
~. to-exceed five ‘permits. in any. one ‘State. might .be stibmitted -for. ‘con- 
sideration. and. approval. af-at: appeared. that. the. development. of re- 





These. instructions: 7ere. based. upon: an. ‘assumption. that. the: limita- 
tions: of section. 27 ‘of the: ‘leasing. act, did: not: ‘apply. to. leases, or. ‘Per. 
“mits. issued pursuant’ to.section £9 of the leasing. act as Sede "ages woe bee 
---'The limitations of section 27 are general in their ‘uoplicaiios: ands" 
= ‘the: provision ‘considered as- excepting from them: section-19 eases’ 200° 
"of permits: is “ that’ nothing contained: herein ‘shall ‘be: construed’ tO. ee 
- limit sections. 18, 18a;.19, and 22.” aes 2 Section: 19 ‘of the act; and the Peers 
other sections: enumerated, are. “ relief. ” ‘sections, ‘designed: to. give oe 
special. preferences. and: ‘privileges to. claimants who, becatise of. prior: 2 oo] 
possession rand:. development work. on: ‘claims: initiated : under: thee coc: 
Bey mining: Seine were. considered by: ‘the: Congress as. is having” s 



















a ee the restrictions: ‘of section: oF of: thé leasing’ act, as: tos oe 
the number of eases ¢ or. permits \ which BY: ‘be held or. - the. acreage. oo 











Sg 640 DECISIONS ‘RELATING ‘TO. THE PUBLIC LANDS. os Tver, oie 


ae whieh may “be. ‘aoquiréd-’ in: i peraiitay or 7 bsisedy would, it Applied: to 
ae claims. by persons. entitled to “relief” by. previous expenditures of... 
ee ‘time and money, “. ‘Jimit ”. section 19, and to that extent, . the ‘Timita- 
tons of section 27 of the act do not: apply: | os 





‘Transferees of. placer claims, who, oe the ae after ‘Osta 


oo oe ar ‘1919, were not entitled: to. at relief: es “under section 19, as ‘said | . 
ee Yelief is ‘expressly limited ‘to “any person who, on. October. de Aptos. : 
: “was | a bona fide occupant or claimant. of oil or gas claims, Hae Mee Ve 


“It seems clear, therefore, that _persons seeking the approval of the 


Sees assignments of permits issued under section. 19. of the leasing act are | 
an not claimants under that, section, for the “relief” desired: to be — 

es given has been theretofore secured by. the. parties having the. equities, OB, 
a ae be The. assignee’ S interests | are “separate | from these equities. and are. es 
> limited, by” section 27 of the act, to-one lease or permit upon a geo- 2 
SS Jogie structure, and to not more.than three: such. permits or leases in'a 

ae State, at one time, and to indirect interests which, when considered in ee 


— oy connection with. direct interests, will: make the assignee ‘interested i in 2 
~ = not more. than 2,560 acres ona: geologic structure and not. more. than’ a 


47,680 deres in a. State. This question was: recently considered in in- 
cece structions of August: 20, 1994° (50 TL. D.; ; 620); 3 in the matter of pro: 
ee posed” assignments of Tenses’ issued: ‘under’ section 18° ‘of the’ ‘Teasing 
ss dete AS the: instructions’ ‘of April 23,1921 (48-1 D., 96), ‘are in 
conflict with the. views: now entertained, those: instructions are her eby. ae. 
vacated, © Ree ee | | ee 


Tt: appears” 3 that’ Jar ames. BR: So onés 5 degiiteid: the permit’, in’ i qiefiod a 


: = tinder the instructions just: ‘vacated, ‘and that. they subsist ¢ as separate. 
~ . and’ distinct obligations: as. they have’ not been’ consolidated. ‘The he 


oe approval’ of ‘the: assignment. of. either: ‘permit: will ‘relieve’ ‘him Of 8 
ees extess: holdings.’ The assignee | ‘will be. informed* that the’ “assign: oe 
ment of only one of the two permits ‘can be approved, and required - 
“= "6 to disclose: its interests: in other: ae and | leases under. the e leasing g 


. é oa act for lands i in. p. Wyoming. 


‘i ees u aed on Cian Poem cee ee cee ee 


a oar 7 PERMITS NOT 70. ISSUE “CONCURRENTLY. me 


a aUls. OF OCTOBER, By 1917, AND FEBRUARY 25, 1920. 


“Deoitea September 28, 1984. 


ge a -Saune: “Lanp—PaosPecrine -Penatr—Lnase—Resmvatron-—Sumract. ‘RioHts. a 
The rights reserved by section’ 29 of ‘the act of: February. 25, 1920, in. Jands* 


- ae 29, 1916. a a. Lot ante 


ee ge under permit.or lease are limited to.,disposals.of the: surface, that is,.to:. 


-nonmineral. entries authorized ‘by the acts of - raly. 4 1, ‘1914, and : December, sin 










































. ~ Porasn: Laxps—Sanine 3 ann Prospycrna | PERMrt. oo 
+ “No: authority. exists for the: issuance concurrently. of a . permit to. ae for. 
ap potassium. under: ‘the: ‘act. of October. ra -1917,: ‘and ‘of a permit, to. ‘prospect: 
oa, for, sodium under the: act of ‘February: 25, 1920, ‘for. the: sume tract < of lanc 
oS Bone! ANbs—Prospectine. Peryrr—Parewt—Leasz. ee ce eer 
‘The act: of October. oo. 1917, ‘provides that: upon: gatiatactory: showing of. ‘valu: 
“able: deposits: in lands: ‘embraced: within a prospecting permit issued there- 
under, a patent: shall. be: issued for: onéfourth ofthe land coveréd: by ‘the 
“permit,” ‘and: the: ‘provision | in: ‘Section’ 2of:the ‘act: restricting: ‘further dis- 
rs posals. of: the. remaining’ lands to: leases. clearly. contemplates that. the right 
of thepermittes:to an ‘unlimited: patent: should be restricted: only. ‘by: Brion: 
: of. ~~ disposals: under acts. which: authorize: the i issuance. of. such i patents. eee 
: i. Deranruennan, Drersiow. CITED ‘AND. “APPLIED. ees ee 
as : Case. of. J Joseph a MeQlory.. (50. Le D, 628), € cited. and apple, oe 




















ae ir. | Cc 0 of the: Géiteral’ ‘Laid’ 1 Office] recent: 
oy nota S apiecig doubt : as to “whether: : ‘prospecting: permits may ‘be 
~~ concurrently issued under’ ‘the act of: October’ OT OLT: (40 Stat., 297), 
and the: act. of. February. OB; 1920 (44 Siat., BT y, for. the same land: ’': 
- - The question arose’ as: to: lands alleged, to. be" valuable ‘both for ‘po- 
© -tassium: and: ‘sodium; and, a8 the occurrence of both minerals in’ the ~ 
_ same area is not. ineomimon, the question’ is is. one 2 of considerable im- 
portance. s - 3 
ee The: act. oft ctobe ng “4917, ‘palites? to danas alueble: Sig: potas- 
sium, while the act of. February | 25, 1920, is applicable. to lands val 
. uable- for. sodium and certain. “other tainerals.: ~The’ “purposes. of ‘the ee 
-. .acts are the same, to encourage prospecting © and. development of 
lands: valuable: for these. deposits, and. to’ ‘provide. ‘for: ‘the disposal 
of ‘such deposits - throug ch leases. © In order to. encourage this pros- 
“-Pecting, rewards are provided: for-in each: act, ‘to be. given: permitteés 
“who 7 make discoveries.of valuable déposits. of the minerals. named 
- their permits. “The acts differ with respect. t0 these rewards. oo 
Fs. The: act « of October 2, 191" ~ SUPP A, provides: that a- permittee who 
= discovers a a valuable deposit of potassium . within the area covered 
"by his permit shall be entitled to a patent: for one-fourth that: area, . 
-» to be:selected ‘by him i in a ‘compact’ form: His interest i in the general 
~ area | ceases ‘there, 2 he Secretary is authorized to lease the re-- 
fe maining Jand.on. such, ee, as he may. prescribe... In the case 
~~ of a permittee: under: the: act of: February. 25, 1920, Supra, a ‘discovery. 
2 of sodium entitles him to:a' lease of one- half. the area covered by ‘his 
permit, ata. minimum royalty: of one- -eighth- the: value of the’ total 
o production: from: the area leased, and he has, in- addition, .a: pref- 
= erence right to lease the remainder a at not blest than the epoyalty. stated 
— e Pee et ee Me Sy 
| THR" 2A vo 50a Ber ee | es 












































Pe "DECISIONS: ‘RELATING aro: Tan “PUBLIC: ‘LANDS. ae ace 


“The ‘applicabiligy of aaich act’ to” laid therstofore disghesd: of: 
‘iiider: ‘laws. reserving. to’ the’ ‘United: ‘States: the deposits. named - Ans: 
a gald’ acts, together with the right to: ‘Bioseett fen, mine, and remove, 
reas them, is stated. in almost identical terms. | - i 
: Section a ‘of: ‘the: act, of, October 2, ‘1917, ig, ‘as, “follows: Use ge 
a “That the provisions: of this “Act: shall. ‘also apply. to: all deposits. of paaeshians 
os, ata. in the: lands - of- ‘the’ United: States. which. may: have. been Or, smay.- “pe dig. 
ne, 2.03 posed: of under : laws: sreserving to the ‘United: States: the: ‘potassium: Aeposits. 

oe ee. with’ the. Fight: to. Prospect: tor; drill, mine, and. remove. the. ‘Same, Subject. gr 









erator be ‘provided. by. Jaw. : DMG ORES. metst oe ta ee 
= Section. 34 of the act of Webruaty 2 25. 1920; ig 5 thé’ same as ‘pact a 
ag of the act. of October:2,. 1917; Ssupras, except’ that the. clause: therein, ic 
ee * subje ect to. such conditions as to the use and: occupancy, of, the surface. . - 
ade “as-are oF may. ‘hereafter be provided, by. law ” has. been. ‘superseded. 
\.-sby-a clause which reads, “ ‘subject to such conditions. as ave or may | 
hereafter be. provided. by such. laws. cTeserving such. h depopttey Ue ae mY 

/ distinction 4 is: considered immaterial. . pe Prat Sen, 6 ace | 
BOT. TAs to: the. act of: ‘February 25, 1920, no. provision. is. s tnade: in “any 
“ease. for : any: disposal. save of the sodium deposits. and other deposits 
*-. -named. the erein; anda: right. to. use. ‘sO cmauch, of. ‘the surface. of: lands a 
“containing said deposits as. is necéssary. in ‘the prospecting for, min- * 
ing, and. removing of said minerals, : ‘This would. leave in.the United 

oe States title to. potassium: deposits; not asa reservation but: because, the ae 
ae “leasing: act did not provide. for the disposal of such deposits. | “There ta 
ES oust: be. found, however, a reservation. in said ‘act of a. right. in a : 
“o> elaimant- under the act. OF October 2. 1917, to. prospect. for,. mine, and 
ae > -Temove. potassium. deposits. from. Jands” ‘under. ‘permit or: lease pur-. 
os giant to the act. of. February 25, 1920, as the latter: act gives. to (per: ae 
ae - mittees and lessees thereunder. exclusive rights. to. possession except. ae 
2s where: there. has. been | a prior: ‘disposal, as ‘contemplated by: section 84 ve 
ae Ole said act, Or. where the right: to. make, ‘such. disposal. under’ other 
eee laws i is ‘expressly. reserved. Section. 29. of the Teasing act ' provides, OS 
_ oe ‘this point, as follows: Lee. oe 
ee ; Provided, That said ‘Secretary, i in. “his: discretion: “in. . nalking:2 any. Tease under ; 
oes this Act, may reserve. to ‘the: United States. the right: t0- -lease,. Sell,. Or: -other- = 
oe “wise dispose: of: ‘the. ‘Surface: Of: the: lands: “embraced. within such lease: “under. 
- existing. law. or. laws : hereafter énacted, “in ‘so far’ as ‘said. surface is ‘not ee 
oo - hecessary for use Of: the lessee: in. extracting: ‘and: removing the: deposits therein: | ~ 
2, Provided. further, ‘That if-such. reservation. As: made | it. shall be So. apt 
oe os the. offering of, such: lease: eae *.: Se eae, Peo a be 
ee “OAs this section. Limits the rights. to be! roberved: to distionale oF the 
a apie of: lands under. permit. or lease;: it seems. clear’ that--only - 
Cp ypenteles. under such noninineral Jaws. as. the act of J uly 1z, 1914 (88s 






















“Stat, 08), an hie “anti ‘of Devetiber: 99, 4916 cas Stat; “ 802), were S 
- contemplated.’ ‘Bothy: these’ ‘acts: ‘contain: ‘thie expressed: reservations < 
~ described. in sections: 29: and B45 ‘of ‘the leasing act, while the’ ‘act. ‘of -~ 
October. 2, 1917, ‘supra, not. only does not contain: such: reservations ae 
but i is not.an act. authorizing the disposal of the ‘surface: of lands but... 


a! disposal « bE sinha apes Which ney or “mney” not: nest ‘on. nthe 


























contain deposits of sod, : foe eo ane 

. The reasons stated with: respect. to! lands: ander petiniis:c or: i Tan 
| “issued pursuant: to. the. actof: Rebruary. OB; 1920, must. also. be. ape. 
~ ‘plied to-the. question. whether lands: under a ‘potassium permit. or: 
~ Tease | may. be. ‘included | in: a. ‘permit to’ prospect. for,’ or a. lease” of, 
S sodium deposits, “for the: act. of October 2, 1917, contains, in section 
ear provision for dispositions under ‘othier, laws identical with, that 
quoted. above from. section 29 of the : act. of. ‘February. 25, 1920. . a 
abe Tee may be further. observed “that, such subsequent: disposals as ie = 
‘authorized In ‘section, 2: of. the act. of ‘October: 26: "191%, ‘supra, ‘are 
restr to leas s. This clearly indicates. that: ‘the: Congress. i 
“tended - that. the. right of a. ‘permittee: to. ‘an unlimited. patent. for 
ak one-fourth: of the entire. area. under permit should. only, be restricted 









ee Pe the. veoantt case. at J oseph: KE. “McClory. (50 L. ‘Dp. , 623), 
fe graves found that. the lensing act of. E eenyes BB, 1920, 


ae location’ of land ‘under permit, oe 60% a "duicavory 6 at f gold ie 
~ the: shaft. of a, well drilled: by. the permittee. for oil; and no: author- 
ity i 4s. found: i in “said. act, for the. issuance of limited patents to. per- = 
~-mittees under. the. ‘act. of. October. 2. 1917, SUPT On As the permittee 
oes entitled to select. the area, ed be altel ina 3 compact: form. 2 oon 





en oar AND Raat) | gia. ae oe 
ee - SurERVisor oF Sunvars, ee 
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“Duparrcent oF THE a Sistiatead : eee 
vos GENERAL Lanp Onrci,” 
iene. a Os Sepia Fe 2 roth. 





~ Unrrep: Srares SURVEYORS Guna 


ee In: et to establish a uniform. ‘procedure for the. “survey. a 
eo jttentéveyed lands to be included in any potash. patent. under. au- 
i = thority of the act of Octeber 2;. 1917. (40. Stat., 297), the: ‘following S 

oo. regulations: will be observed and: all existing regulations i in conflict. s 

_. therewith. are. hereby rescinded and | rendered of no. effect: to the ae 

ae extent to which they conflict: oe ee a 

eae When: application’ for. ‘patent: is approved, Snvioteiae “ned : 

ech “eyed: public lands, the United States’ surveyor general. of the State — 

oo. or district in which the lands are situated will be. requested. to pre- 

“..-" pare an estimate ‘of the cost of surveying the. sections in which the 

—¢laim will probably” ‘be. situated, notify: the General Land Office 

es and the applicant: thereof, and instruct the latter to make : a 1 deposit i 

ae conformable to the estimate, with the. surveyor generale 8 

oes, _Q): ‘The surveyor, ‘general | will receive - and receipt. Yor’ the dee: 

2 Posie! when. made. and hold. the © money. asa trust: fund: - He will 

oe thereupon prepare. and submit: to the: General Land ‘Office for ap: | 

= oo proval: special instructions providing ‘for ‘the’ ‘subdivision’ “of: the — 
see township in its. entirety ; in. which the claim is situated, the expense 

A” OF thie: field work to’ be’ pad! ‘from the: Se spuporieatiot, for 

58 surveying ¢ the e public. lands. a 





ee oe 








io or BEd _ DECISIONS. RELATING TO: THE PUBLIC LANDS. (or a 


. — the land: is: pohdafty: alnable: for. that caneral ‘This: goals seem. ce 
i “prevent. the undue. segregation by a sodium. petites 9 of lands ‘chiefly’. 
7 —. valuable, for potessium: trom development therefor. SopE TN eagh NEP Be 


. as REGULATIONS, “ACT OF OCTOBER. 8. ‘1917—SURVEY ror 
2 _ UNSURVEYED LANDS—CIRCULAR ‘NO. 594, ‘AMENDED. ag 





ieee land’ office, ‘the ‘dain will be “adjusted to. ‘the o aonling: a ee ee 
"~. ag shown. upon. said plat. The ‘cost of surveying the particular ~ 


= - a 





yee lands ‘inchaided. within the: ‘claim thus. adjusted - -will ‘be: “ascertained 
Te eee by. prorating the total cost. of. surveying. ‘the township ‘to the: ‘area 
- >> thereof. ‘The amount: thus: ascertained will be: deducted from ‘the. 

ae elaimant’s B Upeith and credited to the apptopristion for F surveying ae ~ 





: depositor, ‘his assign, « or. Tegal ropisesntanivs. “An ‘additional oe 
“P posit will be ood when, DOORS: | | 


Wana ‘Seay: oo 
: “Commissionen. et 


“EEC. Finney, ee 
First ‘Assistant Secretary. 


eee , HAZEL ‘MEEKER R JACKSON, 3 TORN D: ‘TeBAR, , MORTGAGE %. 


| Desiaed + October kes 1024, 


ale a ‘an: 1 aeons “dretnareres? or’ ‘ineumbrancer. is not: t permitted to perform: any 

provision of the homestead law. which’ is: ‘required to be ‘the personal ‘act. 
me vom: the entryman. himself, yet) a. transferee ‘or’ incumbrancer | -may,-in ‘the ~ 
ee that the debtor: defaults, submit evidence probative: of: the: fact a that 


: "aefalte’ without submitting eee? ‘pBoot, valthough fequested. a ao. 80, fore 
ie proof: offered. by. the: mortgagee: is found to’ be ‘unsatisfactory ‘because. | 
ee ue sts Ampravernents, the, latter, may, Upon: “a: ‘satisfactory ms 


iis : of: “Mee. ee eae welisbi aid appealéd £ thoi the: ite te 
in or fie Gon Land’ Of rendered. J wt ah 1924, holding foe be 


= The land: Ambrassds within em said” additional: ‘homestead’ entry. 
z i poles 1s: ne. N E.. sige ee d Ww. “41 Ey a See. 18, ee 3 








© 646 ——_oISIONS RELATING TO THE PUBLIC LANDS, ~~ tvom 


- Oo gates iba after. medtuieig. this: and er riginal eit, lett: be: 
so. parts. unknown. without. offering final proof, although ‘requested — 
—. ©. todo so, and the mortgagee here. submitted ‘proof. ‘Tt. was found 
oe acceptable as. to. the: original. entry, “which. ‘was ‘made under. the 
enlarged. homestead act, but: unacceptable. as;to the additional entry, 
5-3. made under. the stock-raising homestead act, the. improvements being. 
ae _. appraised’ at. $145, Jeaving a. deficiency of $255. in the Pequired.. 
poe amount ‘based upon-a. minimum of $1.25. for: each acre entered. . 
“eae The’ ‘Commissioner - held; in the’ decision” appealed: from,” that 
ee Ca ‘the mortgagee, ‘although. he stands ready. to make up the .. 
— i. deficiency 3 in 1 the showing of ee and then: submit. t SUpPle 
eee ot one Gariving ¢ title through: her bois & = t aaabhed | 
poe he In his. appeal to the Department, LeBar. alleges t ohne eyes anane - 

ae of the: value of:at least; ‘$1.25 per-acre: shad? been. placed: by the entry- 
woman on. the land. prior. to the time proof on the entries was sub- 

a “mitted, but that before leaving: the von (whieh» was pet to fe 





oe “land: of oie of : a alae which. would bring 1 up. the s a wegre 
es cae gate to. as: much as. $400, or $1. QB. AM ACEO. es ek: ae 
agers LB decision’ rendered: March: 11, 1922. (8. Te ane 582), ¢ fia: Dee 
ce - partment held, quoting Alpheus - R: Barringer (2 Le D., , 623), that—_ 
og On requirement. of new. ‘final: proof: a mortgagee. may. be, permitted, to show 

- due compliance . ‘with. law on thé part: ‘of the: ‘entryman, ‘prior. to the - ‘submis- 


: _. Jsion of the original. proof, where ‘such entryman fails or “Tefuses. to. comply f 
age of wR said ‘requirement: ee 3 a 
Bee Jt was ‘then further: held Joel gt PGE Seah bse wae ob 
a Be It “would: ‘be, of: coursé; violative’ of. ‘th plain’ provisions: ‘of ‘the: law and id 
contrary” to: its’ whole ‘purpose? ‘and® policy: to" ‘perinit’ an: “agent, ‘transferee; OF ke 
cee ., incumbrancer: ‘to! perform” any” provision” “of the: ‘honiéstead” law" “which: ig. “re- bee 
cea ae quired to be: the personal ‘act: ‘of. ‘the ‘entryman: himself. “phe incumbrancer. or. 
--" transféree, “in the case ‘ofa’ “defaulting. ‘debtor, may,’ “however, ‘submit’ evidence _ 
nn probative. of the fact that: the. -entryman. has. Bergonally:: met such: peaelrSinett 
aaa vot the. statute. Tee ee a oe . 
Le ” The: governing eile: ‘and. ‘the. principles underlying it: are a well. 
ed. pals the: above. quotations. . . The, instant: Case, however, _stands © , 
“upon a: somewhat. different - footing. oT appears. from: ‘the; tecord. 
oe “that. sufficient: improvements. had:-been placed. upon. the. land. “by. the. 
~ : -entrywoman .to-meet. the legal. requirements, but: enough. were. sub-.. 
= sequently: stripped. therefrom by :her;; apparently. ‘with. intention: to. 
4. defeat: the: just: ‘claims: of. the ‘mortgagee;,.to reduce: the aggregate 
value. to: about: $145. The, request of the: mortgagee:i is merely that'he = 
: be ‘permitted. to. ‘restore. what: ‘Tas: been Yemoved,::in:. value: if: not. ane? 
=. -kind,so that. the final proof, may be rendered: acceptable. Such. action _ 
oe od would. not be. ‘usuEping * or cee the - dty: laid upon the. e entry: 
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“woman, cote improving. ‘the. land; as would: bé. ithe | case had: she: agree 
"with or looked fo the morigagee, as such, t0 supply the improve 
ments. Oe ode Bee oars ek yee te 

The: mortgaging of ents ‘is : resorted: id very. generaly by entrymen. eae 
wee to tide over: ‘periods. during. which:the land, entered does not afford. 
oe living... Its a. Tight, or’ ‘privilege’ of great value, vand. ‘therefore Hoe Bee: 
“De: carefully. safeguarded... Were: mortgages, left. in. peril’ of. amorts: 
-- gagors removing improvements from stock- raising) homesteads, thugs): 
ce preventing: the. making: of. acceptable final. proof, the risk. run: ‘would. rake yee 
dn-all- probability. be: reflected -i inthe amount: of the loan: obtainable . 
-. or the. interest. charged, both of. which | are important considerations. hi 
.: to, the. homesteader: ‘Furthermore, “an. the -administration . ofthe: 26> 
--publie- land: laws, it. goes. “without: ‘saying ‘that:.a: course should. be 
' “avoided: which, has. a tendency: to encourage: deception and:. defeat. Eee 
the: honest. claims. ‘of! ereditors... ‘The: ‘Department. ds: convinced: that. og 
S _ the reasonable requirement, in the: stock- -Taising. homestead: law, thati) 69% ° 
a showing, upon, submission of proof, that, the entryinan ‘has: made’. Fe 
‘permanent;improvements upon the land entered: tending. to. increase, wey 
~oits..value. for. stock-raising purposes, of: the value of not. less. than a 
“BL. Q5- ‘per-acte, was-not. intended: and. should. not: be allowed. to. supply Ses) 
"a. cover forthe: ‘Derpetration, of fraud and the: defeat or. evasion of Pa 
: ~ just ‘obligations. = . | rar ae 
~The decision. appealed from i is baa eed. a a ator oe ae 
a ae will. be. -permitted, in the absence-of other: objection not here. >. 

~ appearing, to. restore. the improvements. taken from the. land, Or place 
oe lmprovements Squivélent” in 1 Fale; and. then , submit fina 
























: othe preference saahe eecorded. to: an: 1 entryman’ under: State ‘Caney ‘Ket: awe. Rogan 
7 i chy by the-act of ‘February’ 14; 1920,. to. make an: entry: ‘under: applicable: public. . ae os 
“land laws, descends : cto. the: widow. of. -one. who, » having. died. prior. to. -the oe 
| exercise. of the ‘right, t ao ae 
ae ‘partment. to ‘be: entitled thereto by Teason 1 of” his “settlement: ‘upon and oe . ath Nee oe 
| oss eupancy ot the land... ee ee ee ae : Pe ae ak 
: v Dieameldiett DectstoN Dismsavisitn, 
















Fi a ; ‘Assistant. ‘Beoretary. Piney 1 tb’ ne. + Rabin 
| States’ Land O Office, Great Fails, Mi ontana: : 
= “The ‘Commissioner: of. the: ‘General! Land: Office Tae siibinitied: to. 
* the. Department 1 the question. whether Mrs. Leona J ung, widow. © of 














or the United 
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‘fede wen Si ung, - could. be. pled: to ‘make. entry for lot 1 , See. 2, T “he 
80.N, R. 5 -W., M. Mi Montana. ae 


The tract described iG torinesly, obraced in a ‘Cntey AG oe . 


ew gation, but ‘was released from: the * withdrawal ‘and “restored to. -. 
ae ~ entry. The: lot has been’ designated under the: enlarged homestead 
-. -aet, a8 has ‘the land embraced in Mr. Jung’s' patented homestead.’ en- 
oe. ee for 160.42 acres: ‘of adjoining 1 land—lots, 3 sand 4 and 8. $. NW. a 
7 oo Bec Oe said township. © an 


By: decision dated ‘May: 31, 1924, the 5 Commissioner: of the 5 Cetiotad 


‘ ae . Tand Office held. that. Mr. Ju Fung was: entitled: t0<a: ‘preference right to - 
Epes 6 make: entry” for: said: lot. under: the provisions of: the act of: February 
Spear iene €3y 1920. (41. Stat., 40T . it. having been’ shown that: he was: a bona 
es fide. entryman of the: lot wider: the: ‘State: Carey. Act. laws. J ung 
: -* “eomplied: with the regulations: of the: State’ Tand board, ‘and. ‘certifi- : 
ce : Seate’ issued . May 19, 1913: Shortly after’ the: date of the: ‘Commis-. 





= sioner’s decision: of May. 31, 1924; Jung died; ‘leaving a widow. and. 


haa ‘four minor. children. ‘The. widow requested you to. forward to: her,’ 
ae cat. -Rollingstone, Minnesota, the: proper blank form: for use. by: her. 
~.. in making entry. On ‘August 23, 1924, Mrs. Ji ung filed: in’ your — 

Coe office an \ informal: application to make ne: for the Jot: under be re 


pe _publie in 7. Winona County; Minnesota; ee 


“The Department. ‘has ‘held ‘in’ the’ oo | ‘oft Timothy oe é 


ea guardian of: Juanita’ Elsenpeter (46: Ti: D.,. 110), that.'a -widow: of: 
-- . -a-homestead entryman: could not make an additional homestead entry: 
“based on “her “husband’s original entry. But the. rule: ‘there ‘an- 
ees ~ nounced i is. not applicable. to the case of ‘Mrs. ar ung. ‘Her husband: - | 
.... had settled upon.and. occupied ‘the land for many years, and had. 
purchased the tract. from: the. State. land board at a time when it = 
oo hSowas! expected that it would. be. patented: to the. ‘State. under. the 
ce “Carey. Act. Congress, by: the act of February 14, 1920, supra, ‘rec- * = 
a9 -. ognized. such. claims. as allowable, and. ‘the. (Commissioner of: the: 
General: Land Office, in the lifetime: of. Ju ung, had-determined that. 
 heé-had- a preference right: to-make entry: for: the lot.” “Being:a settle- 


ee ment ‘claim under: the homestead law,’ the: right descended to the 


5 + widow | of the: claimant, and she should be allowed to make the e entry 2 
applied for. a 


The sbplication. tad by Mrs. “Sis ung on n August 9 93, 4994, was se not 


a | a : ‘executed onthe prescribed. form, nor, before. a ‘qualified . officer. ate 
fe Our” district ; but: the facts are a matter of record, and, ‘considering ie 
oe 4 the. -circumstances;. the- -Department_ is of opinion: ‘hat the. defects» 


in the ee mang 3k be, waived, abjeed to confirmation: a By. the: 























ee stand, a 
You will; thetefore, 4 assign to 5 Mie Jui ung’s: s apiplication ‘Genin 
returned) . a current serial: number, and. allow. her thirty days within |. 
©. which to: pay the required fee and commissions. Upon such pay-: 
> ment: being: made, you will,’ inthe: absence: of’ ‘objection: not now. 
appearing, | attach. your. certificate of allowance. and. a copy “hereof, ee 
i and: forward: the ‘same with: yours, regular returns, after notieying oles 
a Mrs. Ju Jung 0 of 3 your SM ae ee eee | 








os AUTHORITY OF A SINGLE. WOMAN. APPOINTED UNITED D STATES Be, 
Bo "COMMISSIONER 1 TO ACT IN MAIDEN NAME AFTER MARRIAGE, 


“Decided: Ociober 6: 1984, 





‘Srarne ‘Gatscisitonie-Reacoune?“Paabinge Waele ee 
ee Official | papers: in. land. matters executed: before.a United States: Commissioner. 
i. Ae os dn her maiden, name and under. which. she was commissioned. Should: be. ace 


cepted, in: ‘the. ‘absence. of: other. objection, notwithstanding her: nanrlag : 
- While. holding: ‘such: appointment. ve : Ze 


- Orncms—Uwiten 


- Assistant Secretary Finney to the Commissioner r oft the 2 General. 
Se Land. Offices beta es — . 





eee “Reference: is. made to. ‘the. question: taised: 9 the: povisten of the Cee 
- ea land office: at Lewiston; Montana, in his letter. of ‘September: 17, ee 
1904... in. respect, to: the: propriety-of recognizing official papers: Bt 7 

land. matters: executed: before Alice -M: Allen, United States: ‘Com: 
_ missioner, j in her. maiden’ flame; it being Showa, that. she | is now. mar 










oTtea appears: ‘that notices of: intention: fai analker' final 1 pioods before. 
Alice.M. Allen:are. being held: by. the: local land: office, awaiting’ i ins 
= _ structions. as. to: whether: it:;will: be: necessary - for her..to: furnish’ a 
“mew. seal i in. the name. 0:08 Whittier and: have: proofs 8 set: before her in 
- that 3 mname..99 ists: : 
Cb The Departnsenti is. cof opinion’. that thé ‘office: held. by Miss “Allen 
. ae not vacated: Or forfeited. by: her marriage, and that. “papers exe 
euted: before her' inthe ‘name ‘under. which. she was - -commissione 
should be: accepted in the absence of other objections. nd coe 
Se The. matter of amendment: or: ‘substitution of the commission nid: 
geal to. conform: to. the: married : name: As. not: within the: jurisdiction : 
~~ of:this; Department. So ialihias sey : 
You will: ‘therefore: advice. the Toca: officers t to at: ‘the: roots 01 
~ hearing in, accordance with the notices if otherwise "proper. E 
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. | ppisiien. OF THE MINING LAWS TO LANDS KNOWN TO 


CONTAIN ANY. OF THE MINERALS. NAMED- IN THE nme 
ACTS. OF OCTOBER 2, 1917, AND, FEBRUARY 25, 1920. | 3 i bk . 


* Decided ‘Octover’ 9, 1024. 


a Poosenans Lands: Ganmne. Lanp—O1-4 ‘AND. Gas Lanps—Cost, Tans — Mena i 


_ LANps—MINING ‘Crarm.. he 
“On and after the passage of the. lensing: acts of October 2, 4917, and February. 


* 25). 1920, lands: “which: at the time of: an attempted : location. on account. ‘of oe 


“metalliferous | deposits. are known ‘to. be ‘valuable. for any “of ‘the. minerals 
named: in those. acts: are not subject: to ‘appropriation, under the be a 


An) maining: laws. = : - ee 
ee DerarrMenrar Decrsrow. Orren AND. “Apvuiten. 


Case of. J oseph: E. ‘MeClory (60 L. 1D, 628), ¢ cited and applied. 


ee _Seotary Yy Work to. Hoi on. ‘Charles L. ‘Bechara, 2 Ho ouse of ron 


tatives: o ae ow a os tg ft te doa,f 
/kakacwledgmant | is: shade: of the: ee of: your = letter of Augit az 


thee 25, 1924, relative ‘to the: ‘mariner: of ‘disposition’ of lands“ ‘valuable for 
ane galing. dalta, borax, ‘potash, eté., “which: ‘also contain. gold values, ” in- 
ce - quiry being. specifically ade: as to whether’ mineral rights, would e 
oe prevail. under placer location ‘for such’ lands: a 


By'section 12 of the act of: October 2,. 1917 (40° ‘Stat, 297 \ oe 


a : posits of. chlorides, « sulphates,’ ‘carbonates; ‘borates,’ silicates, and — 


~ nitrates. of. potassium, in lands :valuable: for ‘such’ deposits, and- by. _ 


2° -seetion-37 of the act:of February 25,1920: (41 Stat., 487 5 ‘deposits of | | 
foe éoal, ‘phosphates, sodium: (including: chlorides, sulphates, carbonates, one 
2. borates, silicates, and nitrates: of. sodium); oil, oil shale, and gas; in _. 
~ “lands: valuable. for such minerals, are ‘made: subject. to: ‘disposition — 
- only-in' the form and: manner: “provided. in: ‘such. acts, except asto © - 
Leo valid: claims existent. at ‘the’ dates: off the ° ‘passage: ‘ofthe acts;. and 
thereafter ‘maintained: in-.compliance. with the ‘laws under: “which.” 
ce initiated. Prior to: these: acts. -the: ‘deposits: named: therein, except = 
eo coal, were ‘subj ect: to: ‘appropriation. only under the _ provisions: OF 
othe. mineral. laws,: such. laws having’ been : extended: tothe public " 
-.-Jands- of, the United: States containing salt springs and: deposits of 
“galt in any form and, chietly: valuable therefor ‘by:t the 2 act: of Ji January ie 
¢ ee 1901 (31: Stat., 745)... : ae 


“While. the. Department. has, net. ‘heretofore: iad occasion: ne ‘pass ee 


ae ‘upon. ‘the question. as to. whether lands: valuable. forthe: potassium, 
a : _.. deposits: named in the. act. of: October 2, 1917, Or. for: sodium: salts, _ 
lee  ineluding. bor ates of: sodium: (or: borax). or. any: of the other ‘minerals. 
“*-: named in: the act-of. February: 2551920, were: respectively; after the 
--  sdate of said. act. subject. to: the’ initiation. of locations ‘thereon under ~ 

- he gener eral. Peroes of. the ‘mining. Tawa, ¢ on. account: of gold or 
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* “other: inotglliferoun: anc ‘oposite, it eas recently. had: before it, ine 
the case. of Joseph E. ‘McClory: et al. (50 L, D., 623), the question: ag eA 
to. whether land: embraced i In a: permit. issued. under section. 13. of the : ee 
me said. act. of 1920, for the. prospecting of. oil and gas, was subject, BO: wre 
mineral: patent: on. the. basis. of an. asserted. ‘placer. mining ‘location - ee 
sought: to: be, initiated. after. the date. of the permit,.on accdunt of a... 
deposit of | gold. -It--was there. held, ‘under the: authority. of. ‘cited - ott 
“decisions. of the: Supreme: ‘Court. of. the. United. States. that: there: 15 
no. Warrant: for. the i issuance to a, placer : mining claimant of a patent). +, 
owith a a ‘Teservation- to. the: United. States: of. oil and. gas deposits con-. 
~. tained: in. ‘land: so. ‘sought. to: ‘be located ; -that:.a, mineral: patent, if 
: issued’ for. the land, would’ carry. title to: the surface of, and every-_ cscs 
. thing contained within, the land;°and that an unrestricted. patent 
could not, issue ‘to.the: ininbeak ‘elgimiannt! for the reason that it would. — 
defeat: the. exclusive right: of: the: permitee, during. the. period. cov=) 
“ered: by. the. per ‘mit; to-pr ospect for oil and gason the. land, and what-- 
~ ever. inchoate. rights he omen otherwise have t to the land by: virtue of 
his permite}: 0 ees See ae Coe 
pa - Although the: decision i in: the ‘McClory e case want only tb: ‘the 5 cine oe ee 
© tion: of. patentability. of. the. asserted: location there: involved, the °° 
- pr inciples upon which that.decision is based would: apply ‘with: equals 
_. force to. the: ‘question as to’the locatability- under the mining’ laws, oe 
on account of a  metalliferous: mineral deposit, after. the. Passage oe a 








: ~tabshaii and: atter the: passage “of the ‘act: of 1920. of Tauds near to. eee 
a bee valuable for deposits of coal, phosphates, god ium: oil, oil shale, Ore 
: ~ gas. The said acts,. 3 the: Tbesinte acts, expressly - coke 





| | which: are. ‘mown as.t | 
© prohibit, the. disposition. of. any of the, minerals: named: therein save 

- in the: form: and: manner: “prescribed: by. the: acts,. and: make. no-pro= 
; vision: for the location or patenting under’ the* mining laws of tides 
= Sontdiny Yha | with: 2 Sean ice such. minerals. to the 7 











te all: else sherhg mene ute pie entitled: to thie: “akelisiva: right af: eee 
ae and : an opens Loscemg to the land : 80 > located.” oe, ea caries 





eae a een fia after oe cami of the spoplicable ee 
act, to be: valuable on account. of: any of the. minerals. named. in: the. 
‘acts; a and the ° Departanent would | be constrained to ‘hold that" as.to | 
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hs * BioB Yanda ‘even: it ‘doritainins: ‘Inetallfferous: aaaeral: ‘dsbosii the’ 
co -tnining: laws’ have: ‘been. repealed by’ the later’ leasing acts. | So- con- 
. struing the Taw: the. Department: would be unable. to recognize ag of. ‘i 
.. apy~validity:a mining’ location’ sought. to be made; since the dates — 
ole ofthe - leasing acts, on account’ of’'a° ‘inetalliferous’ ‘deposit, ‘of: land a 
He known. at the time of such’ attempted I location to. be valuable for’ ‘any a 
ee of the minerals naméd in the acts.“ a 
While the effect of this conélusion: would’ Be: to. hart the e patenting 
oe of lands such as those here under discussion, iinder the : mining laws, . - 
the situation is one-that in the: opinion of the’ Department ¢ can 1 be Ag 
i. _— remedied only. throug gh legislation. = Cogent oe 














cs "DENVER ER EXPLORATION AND DEVELOPMENT n COMPANY, ASSIGNEE ae 
- | OF ROY Fr. SMITH ge ce ca 





- Devided October 9, 1924. 

ae on AND. “Gas. ‘Lanps—Pnospeorxg |Past Compr Dusmace fe 
A contribution: to ‘the ‘Gost: of a | tes well ‘on: Jands civered be a “prqapécting 

permit. held ‘by: another. does. not: excuse a. permittee. from. ultimately. drill- i 

ing the area covered: by- his: ‘permit,: -but. merely. constitutes, din; proper. eases, 

diligence ‘sufficient. ‘to: warrant. aD. extension of: time: within: which: to -begin, i i 

es ‘drilling as: authorized by the ‘act of. Ja anuary. 11, 1922. ee oe | 

On AND. Gas. Lanps—Pnosreorine  Penn—Aaioninra—Commaarrson Dra - 
© GENCE—EXTENSION ‘OF ‘TIME. ' ree eae oe a eee oe re 






“An assignment with depaztmental approval « of substantial interests: in- n several 





; : o test: well, made in conj junction with: a. GotEEREE: for thie’ inimeainis: ‘develop: : 
- ment, of. lands. covered | by. one: ‘of: the: permits, constitutes: “an: actual: -con-. ae 
tribution to. ‘the cost of the test. and: entitles ‘the. permittees. to. extensions: of 
“time to: ‘begin’ drilling ‘upon, the: lands. covered. by. the other permits; but. the: = 
duty: devolves. upon the. per mittees £0 enforce: fulfillment: of ‘the. ‘contract e 
“and: lack: of diligence in that. ‘esp ct will, beat bar ‘to. further. extension 
Q AND Gas ‘Lanps—Lnasn—Assiaw: CENT. pat ee 
: gection : ie ‘of the: act of. ‘February OB. 1920; ‘dopa not ‘contain “any. ‘express 
eT allanol preventing: “& corporation, At: “authorized by. its. charter; ‘from’ | 
--°-. +> becoming: interested, :as a member: ‘of: an. ‘association; in’ more ' ‘than one”. 
er 4. Tease: ona. geologic: structure. o or: more. than:. three: leases: in a: State,: Pron. 
. cya Viet that the interests, both: sabeet:a and indirect, , do. not exceed: 2, 560. and, 
: ou 680 ‘acres, respectively. en ee Wee er ae 
On AND ‘Gas: Lanps—Prosprerine ‘Pann Leasm—Assron meme, Les 
“Phe: assig nee ‘of a lease, in: ‘whole ¢ or. in part, and the | assignee: of a proeeting 

: ary in ‘its: entirety ssume: obligations. to: ‘the ‘United: States. to. the: same - 

eS “extent as s thought ‘the lease or repent) had issued. to ‘the: assignee 4 in the first 





































“both: will ‘hes entitled to. Yeases ‘for: their: ‘proportionate parts! of ‘the: ‘entire : 
; area, and. at-a. royalty:: of five: per: cent upon. an. area. equal. to 0 one-fourth. 
pee at. the: area. ‘described: in: the ‘permit. as: issued. EGU) Up ET A 
. 4 Ou, AND. Gas LaNps—PRosPECTING : ‘Purang—Lnasn—Assten men, ae ean ae 
: ene Where. undivided. interests in a. prospecting permit. or lease are. assigned; “the 
Oe . » permit. or ‘lease. remains. a unit. after” ‘assignment, and: the’ permittee. or. ee es 
ee - lessee. and ‘the: assignee become ‘associates, and. as: such | may be ‘interested. Pee : | 









= 2 “the limitation : as: to acreage: is: not exceeded. 
i DEPARTMENTAL, ‘Ducision’ DISTINGUISHED. ' Ce ee 
' Case: of Armstrong 0. McKanna‘ (50 L. D; , 610), distinguished. ae 


‘rem, First Assistant Secretary: 


‘Thave before me your. ‘{Cotuiniasi oni: of the General Land Office] eee 

proposed | letter to the: Tegisters, and receivers of the Montrose. and 

- Durango’ land. offices, 3 in the matter of the development. of the lands. 
~~. covered. by s seven permits, held under: section 13 of: the leasing. act of 2 
-: February 25, 1920 (41 Stat., 437), by Roy F. Smith, Finlay L. Mac- ae 
Farland; James C. ‘Sweeney: and John'N. Stoddard, William I. Qver- = 
street; Frederick J ‘Chamberlain, William oO, _Hyanss and Perl B. 
Gates. we ss 
elie appears ‘that ies arthittees' were. ‘granted ‘pormiba| in 1991 and. eT 
1999 for 2,560. acres:of unsurveyed land in’ each: case except. that of. 
noe By Gates, whose permit covers 1,820 acres, and were granted ex- 

a tensions | of time within which to. commence drilling’ until J uly. Sh 
1994 They. now ‘propose to: secure the drilling of atest well on the Shey ies 
land’ covered by one of the’ ‘permits: by the Denver Exploration and fe eee 
a Development: Company, ‘a corporation: claimed -to have been organ: 
Be ‘ized. by. the permittees and: others. * “Itis ‘proposed: to assign to: “thig . oe 
os company, as. ‘consideration | for’ this’ drilling, one-sixth: ‘interests - +1 eae - 
six of the. ‘permits. ‘This arrangement. is: offered a by, the ‘permittees fie 
oe as" compliance with the. terms’ ‘of their” ‘permits. * ie 2 
“> T concur'in’ the holding i in ‘your ‘proposed létter. ‘tia a contelbuition 
to. the cost of a test well does not excuse:a ‘permittee from ultimately 
he drilling nr covered by his. y permit | but ariel Sonatinas: in 
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a - : “Gon. to. the ests of Sick: ‘are awhich? “will: watriint: an? : extension. ofS 
> tithe. Jn'the. recent: case ‘of. Armstrong ws »McKanna- (50 Ti De 610) 5.7 ; 


o the: ‘Department. held. ‘that an “agreement to’ ‘drill | a “well. upon. “pets : ; 





ok mitted lands: which made ‘such. drilling. ‘contingent ‘upon. the* Bue 
= cess. ofa test: -well near by. was-a mere paper. transaction. which did = 

not advance: the ‘development: of: the land. under: permit: mor:.con- ” 
- stitute diligence on the part. of. the: permittee: which’ would: warrant 


SOS ah extension of. time under the ‘act of January 11, 1922, supra. 


[am of the-opinion, however, that’ permittees. who ‘contract’ for ie 
coe the: inimediate development: of the lands: covered by one. of their per 
mits, as a-test, and ‘assign ‘substantial. ‘interests in their: permits.to. 
~~. the driller.as consideration therefor, are. making: an-actual contribu- 
o oo Bion, to. the cost: ofa test «well. which. will. entitle: them: to. extensions © - 
_ = ob, time. for. reasonable. periods: within: which: they. may: begin drill: 
OS fais upon the: lands. covered © by. ‘their: “permits. “The- assignments : 
Joy malas be | approved by the. ‘Department, before. ‘such extensions are 
granted, and the duty will be. upon: the: permittees . to- compel: the =. 


Sate “assignee: to drill as agreed, and. lack of. diligence. in that Tepert will 


“ep bar them from. further. extensions of time. 


a a a 


This: brings us to that. portion. of your. Sroponal letter ghich i 


: 7 states: that. the: developing company. can not. acquire; by: assignment, 
eee interests directly y Or indirectly in more. than’ one prospecting. permit 


upon a geologic athnchirey. and, consequently, ‘thet this plan of de- 
Dig? ee velopment is not feasible. oe . eee ee, 


The. limitations. of gaction: oF of the: ‘easing aoe hie eine 


Poo. specifically. to. leases, have. been. construed. to. extend to- permits, for. . - 
> the reason that such. permits, ‘upon Be: discovery. of: ‘oil or gas, give .°. 

the permittee. aright’ toa lease.» The: limitations: of that ‘section 
Con are: as to direct. and indirect. holdings. The. limitation. as to diz ‘ecb 
ae ., holdings is on the number. of leases (or. permits). which may. be. held, oe 
oe amd restricts | persons, associations, and. corporations, : equally, to: one. 
foot lease: (or permit). upon, a. geologic: structure, and_.to. not more: than: ee 


ae three such: leases: for permite) 2 in a State. As. to indirect interests, oe 


— aay ecrporaiene: in terms: a acres, Sica Limits them to. Faguoaath 


ae interests, direct and. indirect, : in 1 2, 560 acres. on: a. + geologic structure, ron 
es aed to 7,680 acres ina State. .. : 


While the term “ indirect snterestal is a riob. eda in ected ot of ane . 


as ety, ‘the term “direct: ‘interest ” Lats ‘used: to. distinguish « leases. held 
oS . directly. by a person, ‘or: corporation, from: ‘interests. in: leases., face | 
Obes Ss squired? through ownership. of. stock. in. -corporations. ‘and. ‘through — . 
. membership | in associations... There. is a. “specially. expressed. restric-_ - 


me eo Monso oD . corporations, which. denies. them, the: aight acconded. an: : ae 














a individual, te ‘acquire. “Interests “ in ‘more tian one" s Dariait % ‘or: sense ecg 
» through the. ownership: ‘of: stock in’ ‘other corporations. . ‘Regulations 
~ of March 11,'1920 (47. L ‘De 487,47 8). “There is no such'expressed 
~ imitation’ preventing’ ao. ‘corporation, 5f. authorized. by “its: “chartery:° 0s 
— from becoming interested, as a member of § an: association: in: MOTE a 
“ghee stich. ieasen: (or parsnita): in. oe State, worovided: its interests: ‘both foeeie 
direct and indirect, do ‘not exceed i in the aggregate 2, 560. acres On. wt 3 
«eplogie structure, or. MQ, 680: acres: in: ‘State. ee eee os = oe 
~The question remaining is whether one. who ‘acquires: an ‘foil, ‘tase rine 
or @ prospecting permit by assignment. acquires a direct or indirect eee 
oS interest, within. the meaning. of section. 27-of the leasing act. oe, 

In the. case of a lease, the: assignee, whether’ acquiring “a poricn: ee 
= cof the area leased or all ‘of. it, acquires an. obligation to the United - 
| - States. with- respect: thereto: wa the same ‘character. as. though. ‘a: lease. wae Te 
had. issued to him. in’ ‘the: first: instance. - - The. same. ‘1s: true: where caer oS 
Ep there i is.an: assignment. of a-prospecting: permit j in its entirety: eee 
~The: assignment of permits has been. permitted: by, the Department res 
Ga. the exercise ofthe. discretion. vested. inthe Seer etary. of thé "= 
~. Interior i in section 82 of the act, and, where. a. permittee. assigns his hy 
~- rights as to. only: part: of the Ténd doveréd: thereby, the assignee does. 223": 
-. hot. acquire.a:separ ate-and distinct, obligation. While he is required ae 
-_ to furnish a bond as security for damages resulting to the-oil strata. 
from improper methods: of : operation,’ drilling: to. a. ‘discovery by lees 
_ either permittee or assignee willventitle both: to ‘apply for-leases;and: = 
the one-fourth area to. be claimed at 5 per cent as'a reward for dis- 
~ covery is: computed upon. the entire acreage covered by. the permit. iets 
ee and must. conform to. an ‘election: made. before. the: assignment. WAR Jie 8h 
° “approved. - Thus it: will be seen. that, as to: partial. assignments of 
permits, the. permit. ‘still exists. as a unit after assignment ;, ‘and: the... 
permittee: and assignee: are, in. ‘fact;. associates, | and as such-may be => 
interested in-more than one ‘permit: upon’ a geologic structure, BIO! og a 
_ vided'they do not exceed the. acreage | limitation’ of 25560 acres.’ Ame ee 
~ cases: where. undivided interests in. ‘either. permits, or leases. are a 
e signed, the. same. result, would. obtain. and. the § same: limitation vould: ee 











oe will bes as 7 spoailie 4 acreage or andivided interests: oe ae 
eet he. recognition” of: an assignee of’ a’ ‘portion: of: ‘the: area ‘in ae eee 
“permit: as’ having. an. ‘indirect interest, with: a resulting acquisition * 
~~ of interests up to 2, 560: acres in more than: ‘one permit upon a geolog Bier PLS 
* structure, will: ‘not: vest. a. “monopolistic: control: in any person or -. 
on corporation, nor permit an interest, which ‘could not be otherwise. : 
 aéquired, as. the Departrent has, in«proper. cases, allowed” ‘permit- 0050 
- fees. to associate iiiemssl yes sitogether:e and; Up. their moquest;, Reine ee 
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ae “eae fo their, peits areas. enrar 46 be hela: byt the: associa: 
_ ton, and- issued consolidated. permits. therefor.” Such consolidated 
oo permits have been thereafter assigned to developing: corporations. cee 


The ‘proposed: letter. to. the: local, officers. in. this. case. ’ should. ‘be : 


oe amended to conform to the views, herein expressed. ee 


| ‘Rucrsrens | AND. 5 Reeca vis. oF 





RULE, 61 or PRACTICE, soma 





- Iysrnvorrons. 


*[oireular No. 962.1. Seon on 


“ Derarrsnnt OF THE a Timm 
: ~ Generan Lann ‘Orson : 
_ Washington, dD. nee October 40, pea 
Untrep Srates’ Lanp Oinigns : Core ae) Weegee a 
a Riale’ 61-of the Rules: of Practice, requiring | a ssbatamont: ie oaks 
ig: accompany the, contest: record: as transmitted to the General Land 
Office; no longer. serving the. puree for which: it was: s originally 
: adopted, is a hereby 'a abolished. ats ; : 


vee, 


Gao: R. Wiewsait, ean 
| Acting Comunissionen Se : 
"Approved: os “le 
~ Bae Ce. Buea: | ny “i 
7 first Assistant t Seoretary 


| WALTER W. ‘HALL ET AL 


"Decided ‘October il, 192). 


Onedon AND: ‘Garcronnra Ratigoan Tanbe--Uiereear Lanps—Minuve Chane. 
-Powrr. Srres—FeperaL Water Power Act, 06 
“The proviso: to: section. 24. of. the ‘Federal ‘Water: ‘Power ‘Act, “ eoinsidered. in 
ae : the light of ‘the. provisions | of. section 2. of. ‘the. act of. qn une 9, ‘1916, Op~. 
or : erates. retroactively. ‘to validate mining claims, otherwise ‘regular, located | 
upon. lands: ‘within: ‘the: ' forfeited: ‘grant to the Ore egon “and: California. 


ia :. Railroad ‘Company, ' after. their. Executive" withdrawal.as power site: 
«5S lands,” but prior:to their classification as such, the claims, ‘however, ‘being | 

es, _, Subject - to the. conditions, and. Umitations. of. said section A... Co? Ane 
: ot DEPARTMENTAE Dectston OVERRULED... eae er ae eee ee 


ee First Asvistnt Seoretarys 





Case of. Dailey. Clay. Products’ Company. ce i Ds, 429, | 8), ¢ overruled 180 
far’ as in conflict. . Poe a eo ee ee Oe ee 





Ae - The: ‘Commissioner. of. the er Land 0 Office hag. submitted: edsto: 
the Department: ‘for, its + approval: proposed: instructions, byt him te: 








oS, "DECISIONS RELATING : ‘TO THE. ® PUBLIC 1 LANDS. 






"the Ip local officers i in. 1 the matter of the application os 58h of Walter W. ve 

and Samuel J. Hall for: mineral. ‘patent to what: is: denominated 
the Pottery: or. Fire Clay” Nos. 1: and 2. placer mining: celine (com-. AEE 
| Bisa apparently” of one location), embracing the. NBS 4-NEV fo 
SE. 4 ty NW. 4-NE. 4 SE.-4,-SE:-4 SE. $ NEv-4,. ‘aid: SWok Ae 
SE. 4 NE. ‘ay Sec. 4, T. 6 Ss, R. 2 EB, W. M, Portland land district, ica ae 
- Oregon. | bee gb 
The area in- : quéstion is part ‘of an. oad nub section. arith cs 
> the. limits: of the- ‘Oregon. and. G@alifornia ‘Railroad: land’ grant, the. 2050" 
~ title to. which: was. revested in the United States by the act of J une ee 
9, 1916 (39 Stat, 218)" ‘Section 2 of said. act. authorized: and die. 1. @. 
_ rected. the» ‘Secretary: ‘of. the Interior, ‘after - -due® ——, Ors 
classify. said revested lands into. three classes: as follows: Bee as 





Bhat: the Secretary of ‘the ‘Interior, in ‘cooperation. ‘with the’ ‘Secretary, ‘ot ra 
. Agriculture, or otherwise, is hereby authorized and directed, after due exam- Pek 
le ination: in’ the field,-to: classify” said’ Jands. by the ‘smallest. jegal:, subdivisions ee 
thereof into three classes, as follows: ae ee ee a a 
ee ‘Class’ one. Power-site. lands, which ‘shall include. only ate Nande: as: io : 
ehienty- valuable for water-power sites, which lands shall be subject. to “with e282 
drawal and such use and ‘disposition: as has’ been « or may be: prorded: by. ane 
» for other publte lands: of like, character. - | oe ae 





a ‘thinber- not: less" ‘than: three ‘pundred. ‘thousand feet board measure: on) rok: ; | : . e 


 forty-acre subdivision. . 


e Class: three. “Agrieultata 1 lands, which. “shall imelnde. all. lands not falling oe 
within either of the two. other. classes. ee = : - ee ee 





| By: section: 3 of said act, it is: -pheridad 


"That the classification pr ovided for. py the ‘preceding section shall not operate eas 
Ae exclude. ‘from. exploration, entry,” ‘and ° disposition, under. ‘the. ‘nineral- ‘land " = 
colaws- of. the: United’ States;"any: of- said: lands, - except. power. sites, which Mie. 
“chiefly. yaluable: for. the. ‘mineral. ‘deposits: contained ‘therein, and. the ea ee 
ae mineral. laws are hereby. extended to all of said lands, except, power. sites. a ee 
ae By section, Ww of the act: the. Secretary. was authorized. to. perform va 
any. and all: acts and to make such’ rules and regulations as. might, be coe 
“necessary and. ‘proper. for: the ‘Purpose, of carrying. ‘the: Provisions: Cae 
the act-into full force and effect. i 
For the declared purpose. of. ‘facilitating: ‘the: ‘carrying out. oe: the ee 
__ provisions of the above-mentioned. act, and-to. protect: the. interests 
~ of the Government, the public, and. the. railroad. company, all of the =.) 
odd-numbered sections within the’ primary and indemnity limits. of 2) 2%" 
the former: grant, and not. excepted by the terms of the act, were by 
Executive order of July $1, 1916, and under the. authority of said) oy + 
“section 11 of the act and of the. act of June-25, 1910 (36 Stat. 847), 
as amended by the act of August: 24,1912 (37. Stat., 497), withdrawn 2 
ae from: settlement, entry, or. other disposition until otherwise directed, d, eee 
. - T4526°—24—vor, 50-42 ae eee ee 
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ee axcepting, “howsier; fro om: he Foes’ and fatfect? of “hs: wiheaal” 
any land: embraced. in any prior. ‘claim existing. at. the date of. the 
oe on “order, so long. as: ‘such. claim: should be maintained in. Aecondanes = 
rc nat the law. and. regulations whereunder it-was. asserted. a 


“By. departmental order of. December. 19. ‘1917; the’ area. a fantiu: : 


One larly. above described, together with. other: lands’ within: the: limits ~- 
~ of said. former: grant was classified: as“ ‘ power- -site lands,” and: by. =. 
Pee Executive order of the. same. date, the. lands SO. classified were, under on 
2 SES and: ‘pursuant to the provisions of the act’ of Jl une 25, 1910, Supt a, aso 
“amended by 1 the act of. August: 24, 1912, supra, and of the aid, act. of — 
1916, withdrawn: from settlement, location, sale, or. entry, ‘and — 
Be -peserved. for water-power sites,” and placed in Power- ‘Site Reserve .~ 
: : Bas No. 661, the. withdrawals and: classifications. still state of Tegord. nee 
hye far as the area here in question is. concerned. | oe 


‘The claim. upon ‘which the. application of. the Hallet is 5 based: pur: 


ae ‘ports: to have: been . located January 12, 1917, while. the land ‘was _ 

~ covered. by the first. Executive withdrawal, ‘but’ prior to its classifica-._ 

ee tion as power- -site land. and: its inclusion in ‘Power-Site Reserve No. ae 
— . 661... In the patent application the land is alleged to have been. 
oe located on account of a. deposit: of what is termed by the: applicants 
oe <.. .pottery- clay, fire. clay, or china - clay,. a “nonmetalliferous: mineral. fee 
Meta he: application was rejected by the local officers for the reason that. 
> “the area in question. has been classified as: power-s -site land under the — 
eS act of 1916 and: was. for that reason not pla to “disposition under 
S sole “the. ‘mining | laws... 3 : 7 


~The: ‘paper, Sane si gotisiderations without: ‘diaeuseiig ‘the: “Whove: : 


: quoted provisions of section 3 of. the. act. of. 1916, refers to those. of.’ 
.geetion 2. thereof: and. declares that since they. provide that: power- 
“op site lands shall be subject to. withdrawal. and such use and. disposi- S 
tion: ais has been or may be. provided by law. for other. public: lands. 
ele. oF like character, there seems to. be no reason why such lands could «= 
es mob be disposed of under the mineral land laws, provided those laws 
i “applicable | to” other: lands of ‘like character...'The . ‘paper ‘then 
>. quotes the: ‘provisions of section 94 of the Federal Water Power Act. 
of June 10, 1920 (41. Stat., .1063), and, notwithstanding the fact that 
a » the: area: avolpéd: has bean at; all. times since: J uly. 31, 1916, included — 
a ‘Executive. withdrawals: from location.and entry. ander’ the mining a 
©. laws on account. ‘of deposits of: nonmetalliferous minerals, proposes: 2 
be oe. that the: applicants be. notified that they. will be allowed thirty days 
~.. “syithin which to ‘complete their proofs. and ‘make. payment for the 
“land, and: consent to take. a patent, therefor, subject’ to: the provisions ~ | 
ek a said section 24, and. that. upon compliance with. such requirements, a 
ore - final certificate be ‘issued upon. the application, it being stated. that : 
Var Aa, through i informal nGury: of the F ederal: Power. Commission i it bad 
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been ledenéd: that: the. said 3 area ¢ might be conditionally restored, on a 
_ application therefor. 3 ae 
In the. BrOTeO to section m4 of the Federal Water Power Act ie oe 
is declared— a : oe 
That: locations, entries, ” selections, or ings: Heretofore: a tor ands: iste 
< “eeayed: as: -water-power. sites. or. in connection. ‘with: water-power - ‘development, - 
Q or. electrical. transmission. may. proceed: to. approval or. patent. under and aa ae 
dete to the limitations and: conditions in. this: section contained. nes Ra SS 


Under the terms of the said. proviso. Jands outside the limits bE the oe 
< Pome Oregon. and. California: Railroad. ‘grant, “reserved as “water- ae 
_ = power sites and located on ‘account of. nonmetallierous. mineral-de-: 
-- posits: prior to the approval ‘of the Federal: Water Power. “Act and!" 32 
 vafter the withdrawal. of the lands, ‘would. be. patentable under thes 
_ mining laws, sub ject: to. the limitations and conditions. prescribed. by: 82s. 


the section. That view is in harmony with the unreported : ‘depart- a 


u 24 it was nevertheless patentable, subject: to the limitations and: con=. 





mental. decision of J uly 9, 1920, in: the case of Henry Bolthoff, which *- 
involved. land: located: as ae mill. site. ‘prior. ‘to the date of said act’ but oo 
i after its reservation as @ power | site. “The Department. there held that ae 
the area involved was not subject to entry. as a mill site at the date of... 
its. location, but. that. under. the terms. of the: “proviso to: said. section... a 


oe ditions contained ‘3 in the. section. While by the: provisions. of. section a 
8 of: the: act of 1916, the’ ‘revested_ Oregon: and: California lands: 
classified : as. power sites ‘were expressly. excluded: from the operation. 
- of the-minnig laws, it was nevertheless provided by section 2of that 
act that such of Said: lands as should: be chiefly valuable for water--. | 
° power’ sites, shall: be. subject. to. withdrawal and “ such use. ‘and: dist 820 
"position as. has. been’ or may be. provided. by: Jaw. for other -publie Se, 
= dands: of like character.” “Italics: supplied. - on eo 
.-° Considered in the light of this: provision: the: proviso. ta: section: Pye 
a of the Federal Water Power Act 1 ‘may be held to have: operated retiros| 2) 72 
= actively: to’extend the provisions of the mining laws to such of'said. 
-y lands’ as: chad. been’ located: after. withdrawal. thereof. for. water-power. 
sites’. and. prior. ‘to the: act: of 1920, as of the dates-of their. location, .... = 
- but: subject to the conditions and limitations contairied 4 in the section, : 
and to. that. extent. to: validate locations so- ‘made. if ‘the ‘provisions -of 
the. mining” ‘laws were ‘otherwise. complied with, thus rendering: them 
2 patentable, all. ‘else being regular, after the’ ‘date of the act.. : 
coer She! foregoing i is out’ of accord with ‘the dedisions. of the “Depart. 
ment in the: Dailey Clay. Products. Company. (48 Li. D, , 429),-and 
> the same-case; on. rehearing’ (id:, 481), involving an area immediately. oe 
adjoining that: here in- question’ and occupying. precisely the: same oe 
| ~ status; located. December. 14, 1916, on. account of a deposit termed by 
the: claimants fire clay. or. olin. An application. for patent: under oe 
a the a mining s laws, to said claim was events November | 20, 1919, oe NE 
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| oe the ieee was: “invalid ‘beceise ihe area was’ : indnded’s ‘in. nan 


 Power-Site Reserve: Now 661, ‘the Executive- order creating. awhich, 5 i 


en the ‘Commissioner declared, . “ expressly excepts lands. so reserved 


Ce, rem: appropriation ‘under fhe: mining laws, unless the lands’ con- . 
ans tained | valuable. deposits: of tmnetalliferous sninetals ”s re and the Depart- 
- ment: affirmed that: action. The decisions cited, however, did not... 
take into account: the proviso- to: said. section. 24. of the. Federal: Water ee 

. Power ‘Act, which the Department now regards as applicable to 


re such lands so located. For the reasons herein stated, therefore, oe 


the’ said. decisions, in so far as inconsistent with the views. Le - 


ae _ expressed, are overruled. 


With a ‘slight ubdifioation the. said | proposed i instructions of of the 


cee Commissioner | have | been n approved. 





SAN g OAQUIN LIGHT AND POWER CORPORATION, 


| Decided October 31; 1924. 


ae | Ware Pownr. Paosnot—Namtowat, ‘Foursts—Recrsquisriacnt— Lino Seno. mee 


“The issuance ae a ‘license for a. ‘water power: sproledt ‘as re a. ‘tract of Siend ae 


within a national forest. which was relinquished to. the. United States-as -- 


a ae ane for a lieu. selection: under the. act of June 4; 1897, is.a. disposition. cS eee 
See ae the. land within..the contemplation: of section. 2 of the act of. September. 


: oe "99, 1922, and. precludes. the. Secretary of. the Interior fr om.  quitelaiming: it, a 
=. pursuant to section 1.of the latter act. ee eee 
Pees Acting Secretary E dwards to. the Federal Power Cotinierton: fa 
oo he Commissioner of the General. Land Office has. forwarded to ee 
PE son ‘the Departinent your, letter: of aE uly 10,. 1924, Projects, California ee 

Jo! (No... 14 5), San. Joaquin Light. ‘and: ‘Power. Corporation—with —— 


cs ~ which - you. inclosed ‘a ‘communication: from Mr.. -Murray. Bourne, 
» general. counsel of. the San J oaquin. Light and Power’ Corporation, aoe 


oe ea relative. to the E. Pe Sec. 36, :T.10 S.,.R. 27 E. ,M. D. M,, , California, 
- 2 wathin: the limits of: the Sierra: National Forest. : 
~ Phe: tract described was conveyed. to. the United “States: by C. W. er 


. tae Clarke, as. base. for. selections. under the. act .of SS une :4,. 1897. (30. i 
oS, State Ly 36), but’ the’ selections were: rejected, for. réasons not: meces-" 
e “sary to: eat: forth. here. . It. is now embraced in. ‘Water Power. Project. 


hates No. 175: of the San Jc oaquin. Light. and. Power: Corporation, applica- 
tion for. which.-was filed February 11, 1921; ‘pursuant to which your . 


ea Commission on J uly 28, 1922, ‘issued. ‘a 50-year - license. - You. “state 


oe | that the tract. will be. eosered: in. part by. what. Is known | as. the = 
Peeng Wishon Sa Reservoir o obs said Brajocte: Mee ee ees 
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| “The Depextncnt is: of: opinion i that: thei issuance: sof a Hoon: tecker 
ey the San Je oaquin. Light. and: Power: Corporation. ‘constituted a dis- >. 
- position: of the tract. within. the: meaning of:section 2°of the. act of = 
_ September 29,1992 (42: Stat.,; 1017), .and that. the: Secretary. of the: 27: 
~ Interior. is. forbidden- to aii the tract. to » the pany: who. eget "2 
ie a att to the United States. oe oe 


Meets 2 phe oy eect Ve Loy 2 hey akties. 
———ge: cite 


_PUBLICAMION or ‘NOTICE ‘PON. “APPLICATION ‘FOR pA 
_ Instructions, November . , 102. 
~ Norson—Mawrm ING _Cratn—Aprrscanron—PamEnr.. : poe ; - . ] ees 
. - ? : a AS published notice. that. an’ ‘application for. a iqineral’ 1 “patent” tee is: ‘about. {to a 
be filed.” ms ‘does: ‘not: meet the: yequirement: of ‘section. ‘2825, Revised. ‘Statutes, eae 
“that. a’ notice: that: an. ‘application for. stich. patent ‘has been filed” shall. a 
| _ be published, and consequently. does, pot afford’ a. basis. for mineral: patent. ae ce 
| Fist Assistant Seoretary Fi inney: to. the Commissioner of the ¢ Gen ned 
cael ian O five EE RR 
en You. have submitted for spiieideration this hiestion: ‘ghethar a. pie eee 
: Tihed notice of mineral spplication, not signed byt the _ BOSE of aD? 
the local office, is: acceptable. . — So) oe 
i “The. register of the. Rapid Gu South: Dakota, | laid “olhice: ‘poe = 
a8 forwarded to: your. “office” a: clipping: from. a- paper: containing ‘two | ee 
- notices of application for mineral: patent, ‘both signed by 1 the. miner ade me 
ie applicant: by. his attorney. in. fact. The register. reported: that the 









: _ applications. for. both. of: the. properties are: apparently’. in: proper ae 





a form but: the. records. are: being: ‘held for instructions. as to: whether, oe 
~ inthe: absence : of the. signature’ c of the _Degister to. the Robles, fhe: 

8 same: Gan: be accepted. eae ee 
 “Radh’ ‘of the notices roars: to! states that the dppticant 8 is. 3 abou ! 
oe ‘make application to.the. United States for a: patent,”: ete. ; vs 
: _ Section. 2325, Revised ‘Statutes, provides: that, upon. the ‘ling of om an ee 










cress the deeister: of ‘the lad office ‘shalt ‘publish a.  Roties. ‘that oe 
-~-sich. application: “has: been made, for. the. period of ‘sixty. days, a 
: “newspaper to .be by. him. designated ‘as. published nearest to such. 
~~ -elaim; and. that he. shall also p. Boe such. notice: in 1 his office for ye oe 
same. period. © | . 





. in ‘the. published 1 notices.” at notive hind an w application: ‘for ‘patent, ee | oe 
* about. to: be ‘filed is. not. the. equivalent of a notice. that-an applica 
- tion has. been filed. An adverse: claimant 1 would ‘be: bound by: thes es 


ae oe DECISIONS RELATING ‘TO. THE ‘PUBLIC. LANDS. eS Stor. 
" pablleation: "aa posting: ‘ot a ‘proper: 1 notice; whereas 4 a  Hetics’ that. 
an application i is about to. be filed would: require. no action: by. him. -. 

ok published: notice. which ‘does not comply. with the plain pro-- 
-_yisions of the statute can not: be. made the basis fora mineral patent. - 

- You will instruct the register toi issue and | post the notices. es required. = 
“byt the statute. HD ee es a es 


EXCHANGE OF LANDS IN UTAH FOR LANDS IN UTAH x SATONAL 
PARK AND ZION NATIONAL PARK—ACT OF JUNE 7, 1924. 


me ee co — a oe | " Lxstmvorions. 
“TOtreutar 3 No. 9641 
ee a ee " QrineanaT. Tage. Oreice, | : 
S eo ee “Washington: D: C5 ‘November. 10, 1994. 
“Ostia OF: “ye Divider Sarr Lage. Ce Uran; Boeeiona~: 
ent. or Ura ‘Nationan: Park AND ZION. Nation an. Park, Spring 
pate, Urary ‘Rearsters: . AND. Eecltaer “Unrrep.. Srares Lanp ot 
Oa Udan:. | Bey fe 
~The act: of» June. ia 1994 us Stat, 593), ‘euititled: HAn: ‘acts To. : 
establish: the Utah National, Park An: 1 the State of f Utah,’ 2: reads: ae 
> follows: Oe a ee nee oe ent ee onan oS 
That ‘there is: “hereby reserved and withdrawn mtn ‘settlement, t oecpanery 








ier al eas 


as: ay ‘public. park for the benefit. oad ‘enjoyment of the ‘people, “under. ‘the. ‘pamé) 
Of: the’ “Utah National Park, ” the: tract’ ‘of. land in the. State- of: Utah particu- ©. 
Jarly described: by. and included within. ‘metes: and. bounds; * as. follows, to-wit foe 
“-Unsurveyed. sections 31 and. 82, township: 36. south, “range: 3: west; surveyed: 3 

~ section. 36, township’ 86 south, range 4.-west; north half, “southwest quarter : 
“sand. west half: of the southeast. -quarter” “or. ‘partially. ‘surveyed section 53... 
me = \ unsurveyed: sections. 6. and: 7, west half, west ‘half of. the’ northeast. quarter, 
and: west half of: the. ‘southwest “quarter - of partially ‘suiveyed ‘section. 8)... 
-pattially: surveyed | ‘section 17. and: ‘unsurveyed : ‘section 18, township 37 south, 
range 3. ‘west and. unsurveyed sections. 4,.12, ana: 18, -towuship :37° south,’ ‘range ~ | 
2f all west of the Salt:Lake-meridian, in’ the. Staté of Utah; Provided, That all: — 
the land ‘within the’ exterior “boundaries : of: ‘the. aforesaid tract: shall ‘first ote 
become the property of the United States. en 3 “ Pe est 
«See: De -That:- the. “administration, protectioii, and ‘promotion ‘of. said. canes £ 
«National: Park. shall be exercised ‘under the direction of the: Secretary: of the? 

~ Interior by the’ National Park Service, subject to the provisions of the: Act:of: ~~ 

~~ August: 25, 1916, entitled “sa Act to establish a | National. Park. Serviee,, and. Roe 

+ for. other purposes. eer ee 
= ~ See. 3: That: nothing herein: ‘contained ‘shall ‘gitect any ; valid “dating ‘daim: es 
“Jocation, “or” entry -under. the land. laws of. ‘the ‘United States, whether for - 
~homestead,. amineral, “right. of way, or any- other ‘purpose: -whatsoever, ‘Or “shall 
affect the rights: of any. ‘such’ claimant, locator; or: -entryman’ tothe full use 

- and. enjoyment. of: ‘his. land: Pr ovided, That the: Seerstary: ‘of. - the. “Interior me 











BOL oo "DECISIONS ‘RELATING TO THE. PUBLIC LANDS, seer ee oe 
Te: hereby. -anthorized’ to. ‘egehange,: in. “hig: discretion, “fitenstea: lands - in. nm fliig 2 8 
- and Zion “National: Park. for. ‘unappropriated and ‘unreserved. public lands’ of eee 
. equal value, and approximately oma area in the State. of Utah outside. of Rares a ee 
“parks. oe 4 a er ee | 2, ogg : oe 
: “A pplicitipni: h pplionticte it an: ae ‘ander the ree cron es 
“he filed in ‘the local land. office: having jurisdiction over the land 
selected, the application: describing | the land :to- be. conveyed as wells 3! 
“as the land ‘selected, according to. Government subdivisions. “Nothe 2 
ving | Jess than. “a: Tegal’ subdivision may be* surrendered. or: selected. ee 
hen selected land must be ‘entirely: within the State of ‘Utah. Selec: ep 





“his 3 name: hy: a. ‘duly sathoviced: agent 0 or attorney in. Shack jad: when 
made by. an. agent. or. attorney im fact. proof. of: authority. must. be. ee 
. furnished. The’ application must’ be accompanied by. the: necessary os 
~relinquishment, abstract. of. title, affidavits, and. fees, as set forth: a ae 
- Circular No. 863, dated October. 28, 1922 | (49 L. 'D., , 865), entitled : oe 
ue Consolidation of. National Forests,” and. you. will, be - governed oe 
: thereby in acting on. ‘the applications, noting. on. your: ‘records. that 2 2 
ae selection is. made under the. act: of. J une Ts: 1924. , (Public, ‘No. ae ee 
z " deblon By Rigisten a aid | Rioters es a  galaction appears: fepalan 0° — 
“and: in conformity with the law. ‘and. these: regulations the, Selection opie, 
will be referred. ‘by: the register and” receiver to the chief of field © 
~ division’ for field examination: of: both ‘the. selected and. the -base ae 
lands. to determine whether. or: ‘not their value is: equal: within they. oe 
= meaning of ‘this act, cwith ‘reference. to: their characteristics. eae eee 
~ mineral, prairie, grazing, ‘agricultural, timber, desert: ‘Jand.or ‘Obher-" 6208682 
- wise, ‘as ‘the: case. may. be, and. to. submit: report with: specific recom-. ee 
~ mendation. yo representative. of the field division will cooperate’ =” 
“with a. representative | of the superintendent, of. the. Utah: National: vase 
~ Park and Zion National Park in the examination and. valuation of ©. 
“-the base lands within the Utah National Park and Zion National. = 
“Park, “Should the report. ‘of the chief of field’ division: ‘be: adverse 

to the applicant. opportunity. will be given. the: party: in’ interest. to mh 
- amend his: application | to. conform with. the recommendation of there ee, 
~ field: division by the register and receiver: of the United States land © = a 
uf office i in. which, the application was: filed: 8 ee a 
~. Publication of Notice—If the chief of field division ‘podiinienda 2s 
“the approval of the exchange and the selection appears, regular, and ee 











penivek: will: ‘notify the. ‘applicant. and” require. ‘him, within ‘thirty pa 
: “days. from. receipt of notice, to: begin. publication : oe notice™ ‘of his" 
application in‘ accordance with. said: ‘Circular: No. 863, sand: in due 
| time t to: submit proof thereof. a ig Aad on Ee tn ee 
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“Protests —Protests will be disposed 0 of as: © provided # in: said uae j 


& oalae No. 863. 


Action on ‘the Applications “should 5 no 5 bijections appear on. oni Ga: 


ae “Hoords; you. will certify the: condition. of ‘the record on, the’ appli- . 
vee ~ cation and: will promptly. ‘transmit. the. original | application . and. 
pee accompanying papers. ‘to this. ‘office: by. special letter. | a 


‘Upon receipt” of an’ application in. the: General: Land Office. ae 


J. gaitne will be examined at, as early a ‘date as practicable and if found ~ 


i: defective an ‘opportunity. will be. ‘given the: parties” in “interest to 


ae “cure the defects, if: possible. » Tf the “selection appears ‘regular and 
oy 262 De conformity with the Jaw. and these - regulations: the selection, ~ 
ee with: the report, t; will, in the absence. of. objections, be transmitted _ 

7 to the Secretary of. the: ‘Interior with: appropriate recommendation. . 


‘Tf the: Secretary. decides that the. application should be allowed, 


Cn the. applicant. will be required to have his relinquishment. necordad:: 
-- inthe: manner. ‘prescribed, by the laws’ ‘of the State.cf Utah and have — 
lve the abstract. of title extended down to. and including the. date the : 
e deed « or ‘relinquishment or conveyance: ‘was. recorded. er aes 


‘If the’ Secretary be of- the opinion. that fu rther. ante = ee 


5 a value and. character of land involved i is nevessary, he. | toay institute. 
ae such inquiry as he : may: deem advisable. ae 2 


The: ‘Secretary of the Interior: may, rine the: exercise oe ig. "discie’ 


oe toa withhold. his. approval from. any. application. made. under, the 
ge provisions of this act. although. the. applicant’ may. have complied _ 


= with ¢ the. rules and reg u 





ations: herein -presbribed. | 
fata BS, Seve ‘Paceonn ey 
Acting Assistant O commissioner, 
ey see “Arno B. CaMMERER, ee 
a 8 | Acting Divoato, 2 N Vational Pork 1 Service, os 
"Apron aes , pe ee 
ee ice oe Se oes ok 

7F rst Assistant f Seoretary. 








W YAN 6 ‘CLARE, 
“Decided November 10; 1924. 
| Howesreap ‘Eyrey—Finat Proor—Ireus. AND. - Connmissrons—Pavuenn—Vesrep : i 
“RicaTrs—Om AND. Gas ‘Lanps. = ee ee re a ey re meen et 
“The, time. of ‘the submission of final ‘proer ¢ upon’ o ‘homestead. “Sntey: yee 


i. 7 ing full compliance with all the requirements: ‘of law,. if: uiirefuted, and 
a ee payment of the requisite fees and commissions, ‘Marks | the’ vesting ve 


olin the entryman of equitable title to the-Jand, .regar diess of any. change: 





“as to its character that may thereafter’ be. discovered. before examination eee 


ee Be Cee. approval of. the aay by the Genera. al Land Office. 





ey -rt—Vestep ‘Biewre<— Warman: Sp gee cine cy, Se cae ae 
. “The right of an entryman. under ihe: égricultural land. Jaws: to. file a: waiver 
21 oe : ee Mineral rights, if: he desires, at any: time prior. to. issuance. ‘of: patent, : 
ele aid: thereupon: himself. seek a. permit: or lease. under. ‘the: leasing ACh 
en  eéases. to exist when’ he permits another to acquire, after. the’ vesting: Of 33 fe 
equitable: title: in’ him “under. ‘the. entry, lawful “elghts: ‘that, would: be po oe 
le adversely affected. eae , 





ce Homnsteap. ‘oxrir-—Parmen—Rusineso10N-—Piat " PRoor—-One AND as oe 
7  Lanps—Laasr... Be ce ee a eee oes 
Ae protest. by. one’ elaine {wider ‘an “oil “tease. ‘executed. ae a.  homaaed ” ne 
| fe entryman against. the: ‘entryman’s: consent. to. take ‘a. limited patent: as. pre-. = ene. 
ser ibed. by. the act” of July, 17, ‘1914, will, not. lie. where. at ‘the. time ‘of the as 


me ‘submission of: final. proof. ‘the’ land \ was s Inown, ‘to: be e Drospectively valuable eae 
pe ufor® ‘petroleum: deposits. « ee a oleae . 












ores On. “AND. Gas Lanos—Paosemonné Penarn—Conireurry, 


- Noneontiguous ‘areas: of: oil and ‘gas: lands, ‘to be ‘aibject 6: a. 1 single. permit: 
under’ section: 18. of. the ‘act. of. ‘February 25, 1920,. must: be: such as. ane 
be included. in. an. area six. miles. square, ” ee ale dh oe 


Pee ‘Dupanraeyrar, Dectstons Crem, AND. Avpuiep,, te ee ee Oe ey 
": Cases of Fred Mathews (48 L. D,, 259), and. Beten 3 Fr Ours + (601 be D, » 858), 

ves cited, 2 vd applied. ar eee | eg iee eo 2 
lett Assistant: Seoretary/ Finney to the Commissioner oft the Gen. 
En eral Land Offices: a es eae 
- June. 14, 1994. David AL ‘Clavie filed: pplication 025072. ander see 
. ‘oa: 13. of the. Teasing act for a ‘permit: to prospect for- oil: and. igas 
“upon the. ‘S.4 NE. 4;'Sec. 20, and:S. 4 NW: 4, and. N.. 4. SW. 4 
See. 21, TL 8: NN. Re OL W, 6th P, Mz, Glenwood Springs. land. district 
i Colorado, asserting: a: ‘preference ight to such permit under. ‘section | 
20 of the act, by: virtue of his: homestead. entry. 022025, embracing 
said: land. S une. 18, 1924, the applicant filed a. ‘supplemental. or: 
_. amended: prospecting. permit. application . under ‘said: section. 13. Bens 
ee covering, besides the. above- described: lands, the E. + NE. 4 45 and. eee Be Pa 
ne dy Sec..31, S. 4, Sec. 82, and: all of Sec. 33; T. 3.N., R: 90°Wis ae 

Rosees ite homestead: entry” of. Clark. was: “allowed. F ébruary 1 19, “4993, Baa 
a “without” mineral ‘reservation, on an application: filed June: a 1929. co Poene 
within: ninety: days: after. the filing i in: the local land: office: of a plat: et ae 
oof survey of the township i in: which the entered. lands” are. ‘situated, the: ey oe 
-. ‘application . being based upon a, settlement. alleged. ‘to. have: “pee eae 
“Gnitiated: an 19S, ‘during’ the : ‘suspension, of a “previous survey. of the. oe 
— township. : ee SPR Bee Ee RNS Rtg ay Dp See og 2 ore 
oe “Final: proof was submitted outta entry May 81, 1924, but the 
“game was) suspended. pending field investigation, and final. certificate 
has. not: yet issued.» June: 16, 1924, the. entryman’: filed’ in ‘the local 
Pee! his election to: take a a patent to > the entered. land, , subie ect: 0. ee 
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Coe J uly 11, 4914 L (88 Stat. 509), “Kagrisk on. “1994, ‘hist. was. , filed. in 
ee the General Land. Office a, petition, ‘verified by the: -entryman: August ae 
-_“y 2,-1924, praying’ that ‘the said mineral waiver filed by him be dis- — 
ey regarded and that an unrestricted. “patent” issue. on his entry, and _ 
a ofthat the prospecting. permit application previously* filed by. him be. 
oe held i in. abeyance and. considered. only i in the évent’ that the Depart- no 
"ment should. refuse ‘to : disregard: the mineral waiver. Thereafter, - 
oo and.on September. 6, 1924, there-was filed: in-the General Land Office b 
‘an instrument, subscribed and verified by. Clark August 80, 1924, 
os wherein he renewed. his ‘request. that. the entry. be. considered “andar : 
the -said ‘act. of. 1914, and patent. ‘issue’ subject: t to the S ebaeek 
oe reservations, conditions and limitations thereof. 2.5. eo 


September. 15,1994, F.-N. “Wyman filed i in. the local ofc, a eobeek 


oe against: the: said. permit. application, alleging in substance: that the. 
| ~. application. and mineral. waiver. submitted in connection therewith — 
oe were filed-at. the instance of the Marland © Oil Company of: Colorado © 
..--for a consideraéion: of $500. paid to Clark, which payment was.later 
oan supplemented by. an. ‘agreement: for a. farther: consideration: of $1. 428 
oe : to” ‘be: paid upon the issuance : of: the permit; . ‘that. said. waiver and oh : 
= permit application and also a ‘drilling » and operating agreement: — 

between ‘the: Marland. Oil: Company. and Clark with. respect to the °- 


entered land, were. designed. to defeat ‘and render. ineffectual. the oo 
oan? “berms: of a certain. ‘oil and: gas. lease. entered: into February 4, 1924, - 


oe by: and ‘between the entrymian Clark and one Frank Delaiey, for! =, 


: > the ise. and : benefit. of ‘the. protéstant, ‘respecting the land embraced 
in) Clark’s. entry; ‘that.the-said money was. wilfully. paid to: Clark: 


ca by : the: Marland: Oil: ‘Company. for the’ ‘purpose. of. inducing: Clark 


ae -to- violate the térms of: said: lease; ‘and that the entryman. should. oy 
woe. mobi’ equity. and good: conscience be ‘permitted to’ take. advantage’ OF? 3s 
~. gaid acts, which: were - performed ..without the knowledge or consent... 


of: the. protestant; ‘that--up to: the time’ of the submission: of final 


“proof on the: entry, the lands had not been classified as. minéral 
a ~ lands: and have not. been. reported: by the. Geological Survey as having. 
2 ety? prospective value as‘oil’ or gas lands; that at. the time of: the: ~~ 
_: filing of the permit: application and ‘qnineral waiver, the entryman’ ~ 
oo aad? acquired: a right, to an ‘unrestricted. patent: to the land: including. 


“all oil: and: gas. therein 5 and. that the: protestant. had. likewise, bye? 


~ virtue} of his said lease, acquired a: vested right to. an interest in such 
—*< otl and gas, and. a vested right to drill for and retnove-the ‘same*:.°” 
_-*and: that after the execution: of. ‘said lease. the. entryman. had no >. 
eee lawful right or. ‘authority to. file’ a qnineral. waiver respecting the land. ee 
peo "Phe. protestant asked: that: a hearing be ordered to-afford him an: -op=-- a 







: -_ portunity: to: establish the: said: ‘charges; and. prayed. that. it. be- ad- es 


ie judged that the | amineral » waiver. is: sand - was s without any force: and nd 










DECISIONS RELATING TO. THE : PUBLIC 1 AND! 






ee protestant? ae nae ‘unrestricted! “poitent” be 
~~ issued to the. entryman ; that: the permit: application: be: ‘mspended. eS 
oS pending determination: of: ‘the. case: and that upon. the 3 : issuance > of - oe 
“unrestricted patent, ‘the ‘said ‘application: ‘be: rejected. Fees 

oe By. ane ‘undated tentative decision ‘submitted: to. ‘the: Departenent 
«for sits. approval ‘October. 4, 1994, you. Hiamnineed ‘the: yaa of 
a Wyman on the stated ‘grounds: that. ee : 


a ‘An. entryman’ may, af he. $0. “desires, at: any time “golide ‘patent Sdenes file 
ye a. waiver. of: thes oil” and gas: ‘content. to: the” “United” ‘States: under. the’ act “of”: 
ood uly 17;.1914 (88 Stat., 509), and such 4 ‘waiver when filed by an. entryman: ins — 
ae ‘connection. with. an application’ for prospecting: permit. by. him, renders. unneces- 2 — 
ae sary. proceedings under: ‘paragraph 12( ¢) of: circular. No. 672. and a report. from. 
‘thee Geological. Survey.’ ‘as. to the: prospective. value. of. the: land for oil. and. gas. 
“Such a waiver has been filed’ by” entryman Clark and ‘when. ‘considered. in con-" 
_ nection: with: the statements made in paragraph four of Wyman’ 8. ‘protest that. 
; + the: ‘Marland Oi Company: ‘through: its: agent paid. the: -entryman: ‘Clark:$500:'to:~ 
“files his. consent. ‘tothe. reservation “of: the: oil-and- gas. ‘content: to the United - 
os States’ on: Si une 13, 1924, ‘Al: days” after final: “proof had been received: in your. 
office, - and before. the: same- could. have. been examined in. ‘this office and. the 
~~ further statement relative to the. payment of $1428. to. entryman . ‘Clark, it™ 
appears” that: ‘the ‘land may “be-patented- if. ‘at. all, only with: ‘a reservation | of: 
. ‘the-oll:-and «gas under. the.act of July 17, 1914 (88° Stat.,-509), and in: view. : 
there eof, the protest: filed: by Wyman. is: hereby dismissed. without the ‘right: of 


2 offcat as s aguingt: the” 








































= ae a s aipplaticntal 6 or. gmebiled: appligation: oe 
The Department. concurs in your tentative decision + didmiscing the. 
protest, as the. allegations: contained i in the. protest: clearly. show that. : 
at: the time. the final proof on ‘Clark’s. entry was. submitted, the land ~ 
Was known. to be: prospectively: valuable « ‘on account ‘of: getrelentn 
deposits, thus. making it clear that the end ‘sought: to be attained. by. 
"the protest, namely, the issuance ‘to Clark of an unrestricted’ ‘patent 
- en the: entry, could: be. accomplished. only. through the. ‘Perpetration = 
of a fraud3 ‘upon: the: Government. by: depriving: it/of: the: oil deposits 
for which the land was’ ‘known, prior: to-its admission of- proof, HOS RA 
"possess: ‘prospective value and which, under the clroumstances, could = 
not. lawfully 3 pass. to. Clark under ‘his entry. - ay a Ae os : 

Se) The: Department, ‘however, can ‘not give. Gis: s approval: to ‘our ais = a8 

~ qualified ruling to.the effect that an. entryman. under the agricultural ao 
ee may, if he s 80. 1 dested file : a waiver at any | time before the 1 Assu- 
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ae “igetn a ihe. ‘vasing i in. Shim: of tlie, ‘equitable: title thereto;. would a 


+ affected. “Nor can -the’ ‘Department. concur in. what. appears. to. be 
the view ‘expressed . in. your: decision herein: to the: effect’ that. ani. 
examination and: approval by. the. General. Land Office of final proof. 


ot One a homestead entry is essential to.the vesting ofan. equitable. title, 


a SSS for the submission of: final proof. ‘showing. full. compliance: by an. 
SS -entryman_ with all the requirements: of the. law. under. which. his’ 
oo entry-is toade, if unrefuted, and the payment of all the necessary. fees — 
“and commissions, mark the time of the. vesting in. ‘the entryman of ~ 
“an equitable title to: the land, if of the class and. character: subject 
cole). tonthe “entry,” regardless of: the’ conditions existing at the time of — 
once’ the. exaniination: of the ‘proof by. the’ General Land. Office. - That’: 


res principle ; jis.so well established that. a citation of authorities to aur: = 


ae ‘port it is here: deemed unnecessary. - 


“Ibis also to be: noted: thatthe ‘propoeed: pn ‘mabmitted 6: ‘ithe 


eer “Department: for execution: violates the rule.that: noncontiguous: ‘areas, 


es ‘be: subject. to. a ‘single permit. under: section. 13 of the: leasing ‘act; 


> naust: be. such’ as. may be. included: 1 in an area six miles ‘square. (Fred. Pees 


a a - Mathews, 48 L. D., 239; Helen. FE. -Curns, 50°L. D., 353), it: here 





Sige “mony ¥ with the 5 views. herein a pxpreceed 


Ta ‘appearing that. the eae boundary of the: easternmost: oF the noncon- a 
-. ‘tiguous tracts. described’ in the: proposed permit is’ ‘approximately . 
of. S6VON and a half miles distant: from the west: boundary of the western= 
|< most of said area. For this reason.the Department would not in any. — 
care event’ ‘be: warranted ° in issuing a ‘single. ‘permit covering the lands” 
. Seed in ‘the. instrument submitted t to o the Depariinent, for x Bp 


The. ‘Ghia is: accordingly ‘temanded: for appropriate action j in, n har 











"SCHOOL LAND. GRANT—MINERAL INDEMNITY. | 





“Instructions, November i, “192k 


ae - ScHoor, ‘Laxp—Miveran, ‘Lanps—Inpuntry—Reseevatioy—Setnovt0n., 


A State may ‘select, subject: to: the: reservations contained in: the acts. of age 


! 25) 99.1910,. April: 30, 1912, and. July. 17, 1914, lands in- designated school, > 
ci oP edlend as. indemnity: for losses. to the grant. suffered on account of the. - 
 tnineral character. of those sections, and it is immaterial whether the section « ~ 
a ". selected or some ‘other. ~Gostenuted: section lost, ‘to: the ‘grant be used as ie 


ae = basis: for the ‘selection. Totes ee a eee Pe ee 


o seamen Duciston ‘Cire: AND ) APPLIED. 





Case of State of Utah O “Olson aT Ls D., 5B, 65), atted ‘and applied. 


pe i. a F ipst Assistant Secre tary. Fi "inney to the. ( ommissioner 0 of the dood. 


Land Office: wee 


“ Reference i is made to. your | ‘letter or Séptembers on 1924, ‘ooimende 





| oe recognition of E the night of the ‘various ‘States to. satisty their o 












SBOE 


“sieok grants sty salection: of the: ranted sections: ‘of ‘ind 3 in: Splaca ; 
- subject to the: reservations. ‘eonteiied: ID! the acts of Ji ume 22, 1910. oes 
(86° Stat., -588), April 30, 1912. (3%: Stat., 105), and July” 17, E914 eo 
6 (88. Stat., 509); where such: sections: are. known -to’ be: mineral,: OES nee: 
the: character. defined in those. acts at the time the right of the’ State ae 
ite. such: sections would: otherwise attach; and. that in- selecting. sucks. A 
— as: idemnity, the. State: may use the same section as base. 





for: ‘selection. of other ‘lands in lieu: thereof. Originally, the: right 
oto: select indemnity lands did not, extend. to tracts: containing mineral, - 


me 36, or. “both, cid. in some. ‘cases. oitiee: decimated ‘sections. “Such 
~~ seotions, however, do not: ‘pass. to. the’ State if: known: :to. ‘contain | 
2S aminerel: atthe time: when. the grant. would: otherwise. attach: bee 






in the granite to the States for school ‘purposes, certain. sin designated fe 






In order:to indemnify: the. grant: for such loss, provision was. made: 


oe but in the acts above referred-to ‘provision: was made whereby: Slates” 3 ee 


fe same. section: selectéd be used as base. or. some: ‘other of the. designated. 
_ sections. likewise: lost. aS. ‘place lands. - - While: such. procedure. seems.) 200955 
== toy partake somewhat of the. appearance: of excessive form ality, Yet 


are permitted to: select, lands containing coal, oil, or other minerals 
ue specified: therein, » subject to: Tescrvation: of ‘such mineral eee 
a A: the United: States.” : 





The. ‘Department: Tiss “Hacebatéuee ocd tha: poh: of: 8: State : et 


to. select ‘tracts in- the designated . sections as: indemnity, subject to. 
such: reservation, where they were lost to the grant, as. sections an ane 
place on account; of their mineral character. Bee. State of ‘Utah Be oe 
2 Olgon, (ATL. D.; 58, 65). : | ee 


In making uth: zeléotion i it is: swkelly’ suecerial mbiothin: the: ee 





"there .i is no authority. under existing | law: whereby’ the: grant may he ee 


~ made. effective to-any. extent. in Yay ¢ other manner. as 3 to inineral Jands 


: a the designated sections... 


outlined above. oe - ee 


oe Reorsrens 4 AND. are 


This is to confirm your view as sto the o propriety of the 1 procedure Se 


pia, ese a Pere, -- 
2RE 


sro ge 0 OF CANCELLATION OF OTL AND Gas PER. m ae 


_ MITS—CTRCULARS Nos. ‘929 AND: 939, AMENDED, 
-[Cireular No. 966.3 | 








| Derarrest OF. THE 2 Tatemaine i Ae ae 
a - GENERAL: Lanp © Onion a Ph i oe 
_ Washington, dD. pea? November 13, 1084. oeree 





© Untrep. Srares Tus. Orntonss Pea te, 
Bateding’ to Circular No..929- ( 50: Te D., 387 in), entitled 46 Notation 





08 O Cancellation. of oil and Gas t Forney approved Apa 235 , 1924, 2 
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ee amended ye Cindulas No. 939. (50. te ‘D: 500), approved May 28, 
ee 1924, you are further instructed as follows: eae : 
fe “Where. the cancellation of more. than one: per mit: ‘esotnes effet % 

hes tise: on'the same day ‘the land. will be. opened to applications. for. : 

ee = permits. without: regayd | to. the. ‘particular. areas” embraced | in: each 
of the canceled permits; and’ where, in- such: cases, drawings: are. 
ee ae equired, all allowable: applications. filed within the prescribed: time 

- 2 for the. areas opened should be ineluded 1 iD-a single drawing. a 

ee a. ‘Where. drawings. are’ ‘held, - -you will follow. the. procedure’ laid 
oe _ down by. paragraph. 4 of. circilar of. May. 22,1914 (48 E.-D.,.254). 

You will issue your official receipt’ for. the fons paid by. each: ‘applies 

cant, but apply only the fees paid by the successful applicants, . 

<3) xeturning by. your official check the: fees. paid. by. the unsuccessful - 

applicants, noting on the abstract: of moneys returned. or applied, 
oa - opposite. the check number, the: word: “drawing.” » Also note‘ on the ~ 

Te Bee oil:and gas. applications. the. word ‘ at, drawing” and the cae amount, aS 

os and. number. of the check: » ie & = 
Ap estes At the ‘completion: of a. ‘drawing ieee this Sifics. a. Hate “ef othe © 

es es involved ther ein, showings (1): date. of. drawing, cc) a 

ine “description: of the. land involved,. (8): names. of successful applicants... 
> > and. serial tiumbers. of | ‘applications, and. (4): names: of unsuccessful = 
of 6) ippliodnte and serial numbers sof their Snplieaitens ° pd Be egy 

o eg he Ea “Wanuraar ‘Srer, Bg 

Soe | | Approves : OEE SAEED ee on . ae ay ae fo ee 

oe ae | Be E: C. Pinery Beet a 5 eeu oo ek eee ee 

Soe a | Fi irst. Assistant Seoretary. 








a | SUMRALL « ve OHANDEER.. 
ioe Decided November 18, 1924, 


ae, - ADSOINING ‘Fara: ‘Entay—Curmivarion—Funat, Pnoor—Contngn” : oe. 
ae a Cultivation. of land. of the. original. farm, ‘formerly: under cultivation, nay 
se. offered. in proof. of cultivation. ‘submitted in. connection with, an B adjoin." 

ee ing farm homestead. entry. « a ee oe a 
ree ee, First Assistant Beoretary> eer ees ee 
4. March “15, 1929, upon application. filed | in the Gainesville; 5, Floiida,. 
2 and office,. “December: 8, 1921, Wyatt E.. Chandler. was allowed to. 
make second homestead: entry. for the E: 4 SW: 4 = ‘Sec. 14,.T. 24 S..°- 
R87 Eu; as an adjoining farm. entry. to 14 acres of adjacent farm 
ee _ land ‘Ganed: and occupied by’ him as a. home... ee oe 
“Final commutation proof, ‘submitted “Angie! 13, “1998, ‘and ie — 
eee. subsequently ‘supplied final: affidavit show: ‘that, the ee sre 





ae BOL o 





aa resided on the: ‘original: fain: since 5 thie Liveption “of: this. anbey ‘ahd: 
many: years. prior: ‘thereto. A 5-room dwelling; a:-barn. and. packing. ~~ 
ae house, | a stable. and. 6h ‘acres of: cultivation. on. the original farmiand. ~~ 
ae three- fourths. of: an: ‘acre: ‘of. cultivation ‘On: ‘the: adjoining farm entry. 
“ Cen were shown. “About. 6. acres. of the cultivation’ on. the. original farm. 
oe was in citrus: fruit, trees: from: which’ 500. boxes. of. fruit ‘were: fe Pro: 
et duced and. sold in 1922 and 900 boxes in 1098. i - 


re was: « dismissed bE the Gener al Land C d: Office; abject $ to. the oe 
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An affidavit: of. contest filed by” ‘Seaborn: ASS ‘Guna San anuary. Boe | 





“Saia entry was shade: as 5 adjoining 4 farm homestead: cone ‘the: , original ete = eee 


: a being 14 acres adjacent. to: the: ‘said H. 3 of SW. 4, See. 14 aforesaid, ‘total area... 0 


oe 94° acres ; “that: before: making. ‘said: entry. said. entryman’ had in. cultivation: Tees 2 i 
“acres on his: original, farm on’ which hé then and since hag. resided ;.that since <0... 
ome making said entry: ‘said eritr yman has. cleared. and: cultivated. 1: acre ‘additional ~ rae 


a “on ‘his or iginal farm and 4 of an: acre on ‘the’ entered land, a total: of | BE acres: 
. ‘now. in: cultivation. on the’ entire: area, of. 94 acres} that said. entryman: has failed’ ora 
ey ‘to male . the’ jinprovements: and “cultivation Paeaulrea Py. ‘law. since: making ees 





The. ‘Tejectian: of ‘dis. contest +t by t the Toca and. offs. was. Seed ie 


oe the: ‘Commissioner. in ‘decision. ‘dated. August. 16, 1924, alt: being ve i 
<2 sheld- that the: admitted area, in: ‘cultivation. (8% acres) ‘is in excess of.) 


- 1/16th. ‘of the combined: area of the. original farm and the centered. ere 


oF land: and, therefore, meets. the legal. requirements: 


, y total of. 82 acres.“ now. in cultivation « on ‘the. entire tract. of 94. acres,’ 
aes but the: appellant. contends that the law “. requires : new. ‘and addi- >... 
— tional. cultivation. ‘tipon. either the original farm. or. r the, Jand enter ed, Coe. 





~The contestant: has: appealed, to the. ‘Department. oe - oo Sag alent tee 
Tbs: admitted. in. the. contest: affidavit. that. the. cued haa’ 2 en 





| - ofiginal and. additional’: fore ”, In other’ Soria! it 3 is: uppallaals 





ee contention. that. the: cultivation, to. ineet- the. requirements,- must. be: 
ae of. new jand. outside of. any area. theretofore ‘cultivated on. either. ‘the ae 
< ‘original farm. or the. entered. land... Tt-is the. view of the: Depart fag 
7 ; ment,: however; that’ the mere. fact. that. Jand: was. formerly - under - 
‘cultivation: does not. except it: fro om the class. that. may. be offered ins 
“ ‘proof. of cultivation. made: in: connection. with an. adjoining farm 
aay ‘homestead: entry. The: proof. of. cultivation. made s ‘since: eventry. Is. : suf 
oe ficient to i brane it it within the Taw... : ee ee ne ee ae 











7 : | mineral deposits. in a tract of land on: the: ‘Fort. Apache: Jndian- ‘Reserva- 
ee ton; Arizona, ‘pursuant to. the act of June 30, 1919, ds amended by the. - 
oo SL aet of. March: 3. 1921, precludes: the granting: of a’ ‘lease: to” another: for. the. me 





od 28S “DECISIONS ‘RELATING TO THE: PUBLIC. LANDS. |  Evon. Z 


In ee ‘case the final: proof. stows, 2 as. stated ‘that ‘the oie” 


Pe 1922 and 1993 cultivated on the original farm 6 acres of citrus — 
me fruit’ ‘trees, from which he produced. and marketed. 500 boxes of fruit 
vat ine 1922. and -900- boxes in 1993. Doubtless this: ground had. been’ — 
plowed. and. cultivated. and. planted. to ‘fruit: trees before: this entry 
os was: made but théir continued. cultivation was necessary in-succeed- — 
| sing years for the growth and preservation of thé trees and the pro-. 
duction of a. profitable crop. A fair. and- reasonable. construction oe 
oan silk permit: the acceptance of such. cultivation | as a compliance. with ~ 
foe the: law. The cultivation offered | is. : sufficient, to meet. the. 6 require: 


“The ‘sfidavit ee not. ‘state suficient grounds o of contest and the 


ag Sosa was ‘properly dismissed... or 
i the. Commissioner’ 8 decision i is  asfrmed. e 





manag OF LANDS ON THE FORT APACHE INDIAN RESERVATION, 


ARIZONA, ‘CONTAINING METALLIFEROUS MINERATS.. 


“Opinion, November 15, 1924. Nopies fad — oe 


pe Troma” ‘Lanps—Ponr Apacns. Lanps- Mineman Tanne—Conas—Aaweeron— m 


“The isstance of 2 ease doliterting: the. ight to. ‘mine al ‘the. imiotalligenmis — 


a - mining’ of any. one or more of the minerals: ‘Specified | in ‘those, acts SO 0 long. 
ee as the original lease | is. in effect. eee a a ee nee a 


Se ‘Epwans, Solicitor: “ ee Lae re ee ea sae 


~My opinion has: been.  ponaeabed 3 in par eid with’s an nalleged: ise os 


ae --eovery. of cobalt. by one H. W. Fowler: on the: Fort Apache Indian * 
cohe Reservation, Arizona, the precise question. being” whether. persons 
~~ other than the lessees ander an existing, lease:¢ can fee any: mining 
ee Tights or. privileges in these lands. e i 


By section 26 of the act of June. , 80, 4919 (at ‘Bini: 3, 31), Aa 


Sul sbSegretany: ‘of the Interior was authorized to. lease unallotted: lands 
within Indian reservations in nine ‘of our western. States, including — 
- > “Arizona, for the purpose ‘of. mining’ ‘gold, silver, copper, and other =~ 
«valuable “ metalliferous: minerals ”, substantially under such rules 
ohne apd: regulations ‘as the: Secretary. of the-Interior might. prescribe. ~ 
~.. By an amendatory item in the act of March 8, 1921: (AL Stat., 1295, 
cee Ss 191), magnesite, gypsum, ‘limestone, . ‘and: asbestos, were" brought 
a _ within ¢ the: term ' ‘mnetalliferous: minerals ” ae as used | in | the: earlier ioe 





“statute, Appropriate regulations 2 governing. operations’ ander. this 4 
. _ legislation will be found in 47 L.D., 261, and 48 L:.D., 268, 266... 
oe Pursuant ‘to the statutes’ and. the regulations referred ioe on J ne. a 
z 3995 1992, ‘this. Department approved. a mining lease j in favor of Gi We 
_ Adams: ‘and’ Tyee Re. Jacobson, covering certain. lands on. the. Fort” 
ee Apache. Indian. Reservation, embraced | Ane » claims 8 docally. known | ie | 
. excess: of 38. acres... “This jease® was: , fovitidad. ona prior: ‘application 
alleging ai valuable ‘discovery of. asbestos but. when we turn to so > 

part itself we > read froin, section. ( pape ee - 





eae spentormed by. the lessee, doth: hereby: detiise, ‘grant, -densé and. Jet: area a 
_ the lessee for the term of 20 years with privilege of renewal for. -suecessive.. 
_ Decode of 10. years: upon ‘such: reasonable terms | and: | conditions as” may fay 





— following: ¢ described lands. “ [tales supplied. 





ee - Cobalti isa. metalliférous mineral ‘and’ hende's comes. aa oathia Bie 
* alaas of. deposits. subject. ‘to. Jease: under: ‘the ‘act. of June 80, A919, 
Supra. The: lessees in the Tease. now here, » thereby. obtained an Dex | 
_ dusive: right: to. mine i “all the deposits of metalliferous mir 
“in'or. under’ the: lands” sovered thereby, hay ‘person or r persons, i 
therefore, other than the present lessees, their agents or assigns, at- 
tempting to mine deposits: of ‘this. nature : within. these lands. would 
poe be eginded s as s tabepeeeere Ts am. of the Open that under 











Be Te: would Be: sehr cia of. course, to specs 6 on 1 Whether seuarat oe : 
ee with different lesgeés i in each ‘case, one: for each of the different. os 
varieties of. ‘tnetalliferous minerals, would have. been ‘permissible. oe 
under. the statute referred to. “Apparently. such a procedure was not 7 
- contemplated. by the. regulations: as: ‘originally promulgated | and in’ 
-. view of: the. multiplicity ‘of * metalliferous: minerals.” the. wisdom ~ 

egy considering such a course may seriously be questioned. : ae oe 
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"PROOFS UPON. - CLATMS: ‘INITIATED | UN DER. THE ‘DESERT. TAN D 
LAWS. BY. INCAPACITATED SOLDIERS—ACT oF DECEMBER 15, 
1eR 1 . 





- Insmvcrions. — Pie ee es 
-[oreular No. 805 Bs 


Durarmeeyt OF THE a LvreRrOR, Ae 
ee Generar Lanp OFrice, | 

| : : Washington, Dd. Ol M cuember § 41; 02h, 

Reorsrens AND. Raconcrans,: Ae = 

- Unzrep. States Lanp Orricns :. te 


cee “The. act of. December . 15; 1921 (42 Stat., ‘Baye aniéads tia | act tof ] 
‘<2 | - March 1, 1921: (40. Stat., 1202), by adding the following section : = 


. te . 
Pan 
PC Ae Ae er On ee 


See. 2. That. any entryman under ‘the: desert-land laws, ‘or. ‘any. person ‘entitled © : 





as rae : io! ‘preference. right ‘of entry. under. section: of: the. Act: ‘approved. March 28; ae 
1908. (Thirty-fifth ‘Statutes. at ‘Large,. page 52), who after. application ; or entry ~ 

os = for. surveyed lands: or legal. initiation: of claim ‘for. unsurveyed: lands, and. ‘prior. . 2 ! 
toe EO ‘November 11; 1918, enlisted or was. ‘actually: engaged-in the. United. States — 

. “Army, Navy, or Marine ‘Corps. ‘during the war with. Germany, who. has. been 
ae "honorably: discharged ‘and because. of. physical | incapacities ‘due. to. service Ag +, 
oo ie eunable™ to” accomplish reclamation. ‘of: and: payment : ‘for ‘the land,. may: make... 
2 pRoor. without’ further: ‘reclamation : thereof-.er- ‘payments ‘thereon. under such | 
oo rules . and: Tegulations: as, may be. prescribed: by the: ‘Secetary. ‘of. the. ‘Interior 
+ and receive patent for the land by him-so entered or claimed, if found entitled 
ae ee : thereto: Provided, ‘That no such patent shall issue. ‘rior’ to the: survey. of the, 2s 
eke a “The t purpose OF ‘the send is a ‘veliege” Seom: further: Pie? 
ee pliance with’ the: ‘requirements. “of the desert- land law. ‘those. ‘persons ae 
Paes physically incapacitated, a as set forth therein, oxeept a as 3 to submission a3 
Or specified prociee: | : ee 

- "9. The benefits of this’ ‘amendment, extend ta persons who; prior | 
to. November 11, 1918, and. during the: war. “with: Germany, were..ac-. 





“tually. engaged in the United States Army,: Navy, or Marine Corps, - 


ae regardless, of the: date. of their enlistment, -provided. they. entered. the 


~ gervice: after. having filed an effective. ‘desert: land. application | or 
made a. desert- land entry for surveyed. lands, or acquired a prefer- 


ence right. to. make entry under the desert-land laws of unsurveyed 
. land, or took a desert-land:entry by assignment, and who, having been | 
’ honorably: discharged, are unable to. accomplish reclamation of and — 


a make payment for the land on. account of phymcat: disabilities due to ee 


such: service. 





oe fees At This. is. a ‘revision’ ‘of Circular . Nos 805, approved. Bebruary. 8, 1922. as. LD. Da fy 
oto 427) Ed. Pte ERA ee oe | ae Ce nae 
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3. Tt “ths: ee is ‘unstirveyed: ‘and entry is’ tit. yet alldwible, a 


: -gladtaant having a. preference right. of entry: should. file his. applica~ oH i 
tion therefor on Form. 4-974, accompanied by his sworn statement, een 
- corroborated | by two’ persons: having. personal ‘knowledge of the = 
-. facts, setting forth in. detail the date when he took possession. of the. Raa 
~ land and what acts he performed thereon. touching the matter ofits = > 
reclamation and. ‘improvement... “You will: assign. to the application — oe : 
the current. serial number.. Final proof. Tay be submitted and ace 
cepted, but the final certificate will not issue until entry shall have! "2s. - 


been. lawfully allowed, and. ‘Adjustment: to > legal. subdivisions. made - “ 


according to-an ‘approved . survey. - 


- “4 Notice of intention to subaut oe must be given i in. ie vianal: 
~ manner by posting and ‘publication; cand. in case. of ‘unsurveyed | Tandy O80 
he notice of intention. to submit ‘BRGoEt must. be. 2, posted, thereon i in ae ae 


. posting. 


Lae The. “proof ial er {ayo ‘or affidavit of ihe litmiant: sven coe 
~~ before: any: officer at. any. place: who is.authorizéd to administer oaths’. 

and who uses.an impression seal) , showing that:he is unable. to return eS 
. to the land on. account of physical. incapacity. due to service in the = 
- United: States ‘Army, Navy, or Marine: ‘Corps during: the: war ‘with 9 05 
» Germany, and describing’ the’ nature and extent of such disability ; ee 
'(b) of the testimony of two witnesses ‘taken in similar‘manner cor- 
at oboraiting: the statements in. that regard and. of ‘these witnesses BO Ss, 


oe discliarge from the ‘Army, Navy, or ‘Marine: Corps, or. an n afidavit ae 


a showing all the facts regar ding his service | ‘and discharge. | In each 


7 case the facts. will-be verified so far « as ‘Bossible 1 from the records of ye 


| Me: War Department. | 


De “No. payment of sanéye.ill: be redjtined: in donnecton with ‘ys s ue 
- epalicatin made, or iene offered, other than testimony: fees, when: a 


2 fe “Where. the. ‘proof’ appears sotistactary,: and conte. fon ‘ie dna . .s a 
has already been allowed, the register will issue the final certificate - 


_ if there is no objection: disclosed: by: the records... “In cases where: 


entry. hag not yet been allowed, all the papers: will be forwarded, to : io 


the General. Land Office for consideration. 


| Approved een ae 
OE ee cee. | a ee 2 | 
| First Assistant t Secretary “ 


ca 


oP 


| Wana. i Ser, i oe ae 
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_ Leen OF e TITLE TO LANDS PATENTED AS MISSION charts pa 


ae - _Starorony Cons STRUCTION. 


ee aso Crane—Inpuaie ‘Lanbs—Ckow. Canmic “‘Lanps—Pamian.” 


INDIAN RESERVATIONS, : 


Opinion, November or #10 | Be 





~ Supplemedtal: acts. relating. to 0 the same subject matter ma nay properly be 










| Notwithstanding. that the. Indian ‘appropriation ‘act. of Mar ch. 3, 1909, "autho 
Sized: the: issuance. of. ‘unrestricted’ ‘fee: ‘siniple patents to. ‘religious organiza. 





oe 2 oma: ‘engaged: in mission: or school work: on. ‘Indian’ reservations, it is. — 
oa; obvious, that. Congress. intended : by: ‘the: later. cact. “of: September: 1, 192950" 





| _— Epwazos, Solicitor: ope 


= ~Tadian | owners when no o longer | used for missionary, y DUEHOSES. — 


“that patents issued after the. latter date to such organizations’ for: Jands 







on Indian Teservations. ‘should. ‘specify. that. the. Jands. will, revert, to. the. oe 





‘My opinion. thas been 1 voquested i in iP donestion: ae ‘thie issuance: oo 


So patents for certain lands: on: the. Crow: ‘Creek. Indian Reservation, a 
~ “South - Dakota, heretofore - set. apart. to: ‘the: Protestant peel - 





: ee . Chureh . for missionary ‘purposes... wees 


By the act:of March: 2, 1889. (25: Stats, $88), the oigreats Sigus Bios! 


Ae ation: was ‘carved: up inte: a number. of srialk reservations for:sundry — 


a = bands- of the: Sioux: Tribe: and:a: large: part. of their: former claimed | 
°. territory made available for homestead: settlement. and entry. : Among... 
re ~ the ¢ diminished. reservations 30. ckeated wei find the one at Crow: Creek 
(section. 6.0f the. act). With reference to the: entire. area, however, a 
ws from section: 1s ‘of. the. act: we read: ai pe st Si GLa tae oo 


“That tf any” land. in. said’ Great Sioux. Reservation is now. ‘occupied aad: ised - 


va a by. any religious. society. for’ the- “purpose of. missionary ‘or: ‘educational work 
os. gmong -said. Indians,. whether. situate, outside of.-or. within. the lines: of any. - 
ies oe reservation: constituted. by. this, act, or if-any stich. land: ‘isi SO. oceupied: upon AG 

- .-. the*Saritee Sioux ‘Reservation, in. Nebr aska, the exclusive occupation and use = 
oe “of said land, not. exceeding one hundred and sixty. acres in any one. tract, ‘is... 

: hereby, | with’ the approval of the. Secretary. of the: Interior, or anted to. any. such ne 


2 -. goeiety: SO. long; as. the ‘game ‘shall be. occupied and ‘used’ ‘by: such - society: for 
cs educational and: wissionary. ‘work .among. said: Indians; “and the Secretary. of be 





nag ~~ “the Interior is. hereby: authorized. cand. directed to give to. such religious: soclety. : 
wee pagent ‘of ‘such: tract of land ‘to the. legal effect: aforesaid. [italics, supplied.) - 


ee provision “of like tenor is to be found in ‘the general allotment’ a 


> act of February. 8, 1887 (24 Stat., 888, section 5), except that the ~ 
~  datter « carries no specific. direction as to. the issuance of: patents. for. 
~~ these: so- -called “ “ “church lands.” 0 Long before the enactment. of. these _ 
= - statutes ° various. religious organizations. had been. zealously laboring = 
os among” the Indians. looking to. their uplift. in. ‘moral. and. other. re- 





i. a ppedte:. Prior to March 2). 1889, », the domestic « and a foreign mnissionsey 
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— missions among , ee including ¢ ie on: the: ‘Grow. oe poe 
_ Reservation: at ‘stations locally known-.as “ St. J ohn the Baptist” 





“AN: Saints: Church,” and: Christ: Church. Be Substantial. improve- _ cee 
"ments," comparatively. speaking, were erected” ‘and- ‘Rave. since been 
~ maintained | on. these. ‘sites, In. some. cases” being, g. enlarged ¢ or, pipe ee 
oe ae: needs of the church 1 miglit requines ee a 









f missionary purposes were. a adiuated. to. ‘stich. system, ‘of. “surveys 
and set: apart to, the. respective organizations’ by. placing appropriate 2 
~ descriptions” of: the’ lands: so° “occupied ° ‘and used on: the: allotment =~. 

, Schedules, which schedules, were: ‘duly approved’ here” Th. 18952 One 6 
October 23, of. that ‘year, a patent was issued for the three. mission’. 02°2 
sites” herein above, mentioned, embracing an- “aggregate. area of 180.0. 2 
~ acres,. in “which: patent, after. reciting a. description. by. legal. sibdivis: 6 
- sions. of fr theee Hee missionary. sued: the tenendum clause.¥ was. smade to. pore 
reads. 3 | Cae eee as Sh. ee ae : 





: New: KNOW: YE: “hat. ‘the United: States of “Ammévica: in ‘.eonsideration’ of the. PTS age 
Fen and in, coiiformity with. the eighteenth section of said Act of. Congress 
£ Z approved March second, Highteen hundred. and Wighty-nine, and. the: ‘order. afore 2 
~ said, hereby. agrees. to: “hold. im trust for the: ‘said | “Domestic:and Foreign: Mise 2008 
~ sionary Society” of: the Protestant. Episcopal hurch of: the United: States‘ ‘of oe 
- America” the tracts of land above described so long as the same shall be“o¢: 
> cupied. and: used: by. such’ Society. for educational and missionary: work: ROR | 
‘sald Indians,’ Otaltes supplied]. Der teine: Stee. PO pal ye 2 ihe ae se ae 









Les to ust: why a “trust: form” of épitant’y was. resorted: bo is Snot. ee a 
Pe entirely clear for when we ‘turn: to: the particular section’ of. the statute 
under which: issued we find that the.land so used and. occupied was 
~ with:the. approval: of the Secretary: of the Interior, tobe“ granted” > 
 to'such societies or ‘organizations: as. ‘long: as used for. eduéational. oar 
or: missionary. work. among: the Indians. ‘Further, that a -patentof oo 
the’ Tegal: effect: aforesaid” ” was: to be: issued: to'such - organizations. Oe RS 
~The’ usual form of documentary title. evidencing : ai grant i isa: patent in’ Auk 
_-fee. and. In ‘the absence of: legislative. direction to. “the: contrary, ver ae 4 e 
~ properly such a patent ‘could: have. been issued: to: the ehurch: in: ‘this ao 
-. instance: with an appr opriate reversionary: clause i in. the: event that the» oe 

» Jands ¢ ceased to be used for the purposes designated. © egrets 

ce The church’ is: now here. asking . fora. Patent. In ‘feo. simple. ae a 
wk? her with | or ‘without a Teversionary: ‘clause i is not definitely shown - PS, 
- by” ‘whe record: now. before: me. In’ presenting: the. -Iatter . to’ the ve noes 
: Department, however, the. Couimissioner: of; Indian: Affairs: invites 
at attention: to: o.additional legislation dealing with the s same e subje ect t-mat- ieee 
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Do : 


ne . | ae ne from the: Indian » appropriation a act tof March 8, 1909 (885 Stat, = 
we a 81, 814),. we: ‘read: : 


That: the ‘Secretary: of: ‘thie: Interior. is hereby’ authorized: and: ‘dir ected - te 


ee teen a. patent. in. fee. ‘simple. ‘to. the: duly’. authorized missionary: cboard;: “or: 
- oe other: ‘proper ‘authority. ‘of: any religious. organization. engaged» in~mission.. or. 

es = school: work: on: any ‘Indian reservation, for. such: lands. thereon: as: “have” ‘een © 
5 he heretofe ore ‘set. apart’ to: and. are now being used and ‘oeenpied | a by. such or reaplen 
Ae ao for. mission or school, Durposes. “[Uealtes: supplied: 1 | Bae Se 





cae stay ‘994, 995), whic E provides? Bes 





“Sib. 3. ‘That ‘the: Secretary. of the Interior: ‘is: hereby. , ieuarisa' and. sa nist : 


are to: issue a: patent to’ the’ ‘duly | authorized. missionary. -board,: “or -other™ ‘proper... 
ea -guthority, ‘of any.’ ‘religious’ organization engaged in” mission’ “or. “school awork: 

oe eines any. ‘Indian: reservation for: ‘such. ‘lands. ‘thereon: as have: been’. heretofore: 
Sooset apart to. and. ‘are. NOW being actually. ‘and beneficially ‘used | and: occupied 
“2.0. “by. such or ganization: solely for mission or school: purposes, the area so. patented. 
to not ‘exceed one. hundred: and sixty acres “to’any. one. organization at any 
ae station : Provided, that: ‘such. ‘patent shall” provide. that | “when no: ‘longer- used. 
Ce pe Ow mission: or school’ purposes. said: ‘lands. shall: ‘revert ‘to ‘the: Indian owners. | 


ale will be observed. that: the. proviso: in the: legislation last referred. ; 


ne ry. is-of similar: import: to the: obligation placed upon. organizations 
-. of this character -by section 18 ofthe act. of March 2,:1889,. Supra. 
eee urther, ‘that neither: of these: conditions or ‘obligations. appears: in’ 
—. -the'act of: March. 3; 1909, As supplemental acts relating to: the same - 
a "-gubject matter’ may ‘properly be. regarded as legislative interpre-._ 
oo tation: of prior. acts, Iam: of the. -opinion... that we.would not now. be 
oe justified 3 in issuing an unqualified fee. patent. to this church organiza- ae 
“tion pursuant to. the act:.of March 8, 1909, in utter: ‘disregard’ Obs 
~. the later legislation ' in. the act.of September 21, 1922... We now can, _ 
ot course, ‘in lieu of the: outstanding. trust patent: which is: swith the — 
“ record. in. the- case, issue a patent in fee with: a reversionary clause 
> in the-event. that. the lands. described: therein cease to: be used: for. 
oo missionary or educational. purposes, and this, under: authority. ofthe » 
can eet of September: QI, 1992; As: previously pointed. out, however, = 
ae this is. simply the character of patent t that: ‘the: 6 churehs was. s entitled: Pe 


io08 oS “to. in the first. instance. 





Sepetored Mates ee . ee meh ot AE 
a cae Goons: ae ee ees 
Assistant Secretory, = ae Oe 





"RUST. OWEN LUMBER COMPANY. (on REHEARING). 
| Decided. November. 2h 1924. | 





| Pusrte ‘Lanps—Counts—Vesrep_ RiguTs=—Srarvres,. 


Whenever: ‘the: question ‘arises: in’ ‘any. court, State or: ““Réderal,. ‘as: ti: to. whether“ 


the title to land, which. chad: once been the. “property of the United States, 


has. ‘passe that  Suostion 3 amust be’ resolved. oF a2 laws. of the United . 
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States: put: when, aceordlag: to: those: awa): the titie. shall ‘have: passed, * 
~, sthen- that. ‘property, ‘like: otlier ' property: in ‘the ‘State, is subje¢t: tothe: 
laws: of the State, so. far-as those. laws are consistent. with. the. admission 
oe tha. title aseed:. and vested according to. the laws of Ete: United: 





“Navicasze ‘Warme RIPARIAN Risks, ee Rie, : ee esa 
: ef Seat ‘the: ‘admission of. ‘a. State’ into. the Union ‘the t title. oo all lands ‘anders. ee 
~ the: ‘navigable: waters: within the: ‘State: inures. to” ‘the- State. asan: ‘incident. 
“of sovereignty, and: ‘the. laws: of: the: State: ‘govern, with a respect t to the erextents:.. 
| of: the riparian. rights. of ‘the. shore’ owners. ee ee 
& od Lanps—Parent—Rrearran, Riears., oe ae Ne a oe ee ee 
‘ _ With respect to public. lands. ‘bordering: on “nonnayigable.| Dodies ‘of swiiten! the : 
" Government assumes. ‘the position of a. -private owner, ‘and when: it: parts. 6 = 
“with ‘its. ‘title to, ‘those’ lands, without: reservation ‘or. restriction, the’ extent” = 
of. the title: of: the: ‘patentee: to. the: lands under’ water: ‘is: poverned: Dy. Mee a 
oo laws of: the. State within: which: the: lands. are: situated. hl PE es 
: feehie eee TLanps—RIPARran Rrenrs.. eas 
: - Where: a: survey: was. fraudulent. or. grossly. inaccurate in ‘that. it: aaeee, ened 
_.»-to-bound tracts: of public lands upon.a body of water, when in fact no such: 2° 2 
_ body « of water. ‘existed. at. or: ‘near the. meander. ‘line, the false meander line... Pie 
:s “and | not. an: imaginary ‘line: to fill out: the fraction of the normal subdivision oi 
Pars, "marks: the’ limits. of the ‘grant of a lot: abutting thereon, ‘and, ‘upon: diss oe 
os eovery:: “of the: mistake, ‘the. Government. may. survey. and. 1 dispose of. anes oe 
oe _ omitted: area. asa part of the public: domain, oe ee ee eR 
a Finney, First Assistant Seoretary: Fre ee Bi ee 
ee. - August. oT, 1994, ‘the: Department. upon. “yeedaimendation ‘of the’ 
: ~ Aeting / 1 ssistant. Commissioner. of. the General Land Office. dismissed. 
po the: protest) of the Rust-Owen. Lumber: Company. against. the. survey: oo 
of lands omitted from the original survey of Secs. 20 and 29;'T.-- 
* 4B NL, R: ve W., Ath: Pp: M; “Wisconsin. ‘A motion for. rehearing hes? 2" 
_ been: filed’ by. the’ company. which. claims ‘ownership ‘of ‘the. entire — i 
area | in those. two. Sections. . aa ee 
ae The. original ‘survey. purported + 6 Tbatider: ‘a: Jake-3 in » tha, taterior, ; 
‘of those: ‘sections. — The new ‘survey: ‘returned: 185. 56. acres in Sec.. BOS 
and 229. 18. ‘acres in- Séc. 29 as. lands: omitted: from: the: original sur-~ 
“vey. This. area, was represented. on the. original plat : as one lake, but: 
_ the ‘new survey disclosed ‘that. there aré- two small. lakes, one in'the | 
fate northwest Hatt of See. 20 and ¢ one in - the extreme southenst os 






























8 aed ‘This : soa’ is aad: 0: be of the same: ghanslebn: as tha adiéining’ = ee 
~~ Jands;. being = from 3 to 70. feet: ‘above. the élevation “of the lakes and. 
containing valuable. timber. except in places: where the: ‘timber hag 
been removed - from the land. The facts in’ this. regard’ are notin. = 
: - ‘dispute. Tt i is: admitted: that: the: facts stated. j an the: ‘former decision ~~ 
“and the condition shown « on the map of the resurvey are e substantially : 

= - aecurate. ‘The 3 issue is confined to a aestions 0 of Jaw, ee 











of A Oe we a "DECISIONS: ‘RELATING ‘TO: THE PUBLIC LANDS. ee ‘vot. Oe 


‘cat to: See. 20. its is 3 urged’ that the ee in: the Ne ‘thorot affected m 
ay the new survey are shown to have. ‘water. ‘boundaries reasonably 
We answering ‘the. original’ survey. and that. it is: not ‘shown as to those _ 


cee — lots that, there. was: gross error or fraud in the original. survey. In»: 
vee "respect to the lots of S4, See. 20, it.is admitted that.these lots have. 
Ls Os water boundaries, but. it, is urged. that. by. appropriate, extension — 
Tet ge the: supposed: water. boundaries shown by. the false meander. line, : 
a. parti of the omitted, area ‘would: ‘be- jacluded: in: said’ subdivisions as’. 
oe extended. - The same contention’ for the right. to extend the side lines 
. S26. the lots. in search of. a water’ boundary - 1s. also: made in ‘respect — 
to the lots "in: Sec. 29; and itis ‘further urged ; as: regards: that section 

- that: the. protestant i is: owner of the entire section. by virtue of trans-— 
Bae ae fer. from. the grantee ‘under an-act.of. Congress whereby. the entire — 


| - section, was granted. to the State of Wisconsin. for railroad purposes. 
The brief i 1m support. of the: motion: raises ‘questions of far reaching 


. “importance and: warrants ‘very. careful: consideration. The central 
and vital thought. ‘thus: ‘presented for attention is: ‘directed to the — 
ee proposed. ‘method for determination of the limits of a tract pur-, 
Be. - ported by. the: survey to bound upon a body. of. water, when | in n fact. 
ee “no such: body of water. existed at or near. the meander line: oa 


“The contention. of counsel ‘in this: regard may: ‘be sucninetly pre’ 


: an ce sented by the following excerpt | from: their brief, being a quotation 
: Bom the. case. 08, dalle Os Hosanna: OY Wis. if ui; BA N. WwW. » 1182), i 


re: is. “war settled that: in: 1 government grants ‘meander: Iites: are’ “not. ee 


eae ee ‘but the water’ ‘course itself is the. boundary. » _ Whitney - . (Detroit) _ 
i Lumber Co., 8 ‘Wis.. 240, AT ON, OW. Rep, 425, and cases. cited. ‘The Whitney: - 


Case is ‘decisive of this ease, and. leaves little to. be. said, - In. that. case 4t was 


pe held that. where a lake was named as a boundary, and no lake in. fact: existed, i 
att he? poundary. must’ be. the next eighth line. Applying” that- rule: ito. this. case, = 
- -.. if is evident. that: plaintiffs’ southern boundary is the: -eighth’ Tine, except 
oe where the. river: extends: ‘north’ of this: line, Not: finding their river boundary: = 
cas. ealled for: by. the: patent, they may gO: in search of it to. the. next. eighth - 
tee line, but there they. must stop... 3 ae 


- Counsel plainly’ indicate: the. view: think his rile’ for ihe pee: 


ae ‘Von of. patents as. applied. in the. State. of Wisconsin: i is. controlling of | 
- the question, but it-is. clear: that.the Wisconsin court, ‘did: not. rely. - 
on that. principle.- This'is demonstrated’ by. the: leading decision. of | 
He “Whitney. wy. ‘Detroit Lumber. Company, supra, which affords. the main a | 
- . support. ‘for the. ‘interpretation’ of. the. original survey: in this case 


4 contended. for by: counsel. In-that: decision the supreme court of. Wis- . 


: 7 : | consin. stated that. the’ said: court. had. repeatedly: recognized. the. prin- ie 
a ciple which was expressed. in ‘the language. quoted from the decision. - 
fees oe the: bas aa Court: of the e United States 3 in: : the. case of Wilcox, cP. : 
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ond aibkison’ a8 Pet, 498, 51). The ‘prineiple’ shag duvorably: ne 
-to: by. the. Wisconsin court was the first. proposition: contained i in nthe: ee 
_ nome sentence : eee | ee ee 





Le an “+ “We hold. the ‘true principle +t be. this, ‘that. whenever” the, ‘question ee 
in’ any court, state or: federal, is, whether: a. title to-land. which had once’ beemee 8) 385 
me property. of: the: United 1 Surtes, bas passed, that: question must: be resolved : te ae 








“the. title: ‘shall “have “passed, “then ‘that. property, | Tike : “alt: ‘other property. tae ee 
the: state, : is. ‘subject: to. the. state. legislation, so. far as. ‘that. Jegislation is. con-. 
_ sistemt with ‘the. gomiindion, | that the title » Dabeed. and” vested Bcnording to the, 
. Jaws of ‘the’ ‘United States. 2 mae he, cle) ore 













a Tt appears, however: ‘thet. ‘while the Wisconsin cout. £ coriceded: ithe. 
ov appbeability” and. supremacy of the Federal laws i in. ‘respect. to the, 
~~ question there considered, nevertheless. its: ruling: was notin harmon: 
with the interpretation, OE those laws by. the’ ‘Supreme. Court of 100; 
United States in many similar cases, as will be hereinafter shown. . : 
oo “Many. early decisions. of. State. courts. have. been found in’ ‘the’ 
- “reports holding: that: the. purchaser of a. fractional. subdivision ofa. 
~. section is entitled to and is. limited. by the area of a yormal subdi ; 
sion of the class. purchased if stich subdivision is capable of being: 
. filled by. extension of the. lines. of the fractional subdivision. as sur-' - 
veyed. “This” doctrine seems to shave been drawn. from. the. decision: eer 
~ of the Supreme Court of the United States in the case of Brown eee 
- Clements (3 How.; 650). “That decision, however, was" “later. overs ; 
ruled in: Gazzam v. “Phillips: (20 How.. 872), and it is noted that: ‘the: a 
_., State. of: Michigan | ‘at: least. has: conformed. to. ‘the. later. tule.: -See oe 

Grand Rapids. Ice and. Coal. Company. - ». South Grand Rapids: Tee 
and C Coal Company. (60 N. WwW. 681). That. decision. states the follow-. ae 
ae ing: principles: “Unless the contrary appears, . ‘a grant” of’ jand. - ae 
; ~ bounded by” a water’ course ‘conveys riparian rights, and the title ‘of: ae 
~sthe® riparian: owner extends to the middle line of the lake or stream; ie 
that the. shore proprietor takes by. virtue of shore ownership; and. hia: 
interest i in the bed'of the stream is acquired as appurtenant: tothe =. . 
grant, and the extent of that’ interest depends upon his frontage, ands 
~~ the: form, ‘length: and: breadth of the body of: water. upon which he 
| abuts. This i isin ‘substantial: accord. with the. doctrine. announced. in 



















the case of Hardin v. Jordan’ (140. US. 871)... The latter. decision 
held that the: Government. parts. with its title: to- lands i in the beds of 
- -nonnavigable: waters when it patents, without: reservation: or restri 
~-tion, the. abutting ‘surveyed tracts, and that the law of the State 
oS where: the land lies governs: the: extent of, the. title of the ‘Batentes 
oo im respect: to the. land: under water: Be, — 
ere bis thie: case: of. navigable bodies. of Water: it , he: pear Tebaniled oe 
since P Pollard. vs ‘Hagan be How., jae) that. the land under: eae “sh 

















a 682 : _ DECISIONS RELATING To THR “PUBLIC. ‘LANDS, | fro 


1 ate inures- oe the. ‘State. as: an) ‘ancient. of uw ‘and in. 
Barney. v. ‘Keokuk: (94. Ue Ss 824), it was held: that if the State 
-".. “choose to resign to the riparian. proprietor the: title ‘to. the bed: of , 
oe Such waters,. the. law.of the State governs in that particular... 
oo In Hardin 2. ‘Shedd (190: Uv. ‘Se -508),: the. court. was” particular” 
re in: stating: its. position. as-to the effect, of patents: for. Jands bordering 
oe upon. either navigable or: nonnavigable bodies of water, and ‘to. show -- 
ee ene" distinction between the: two classes: | : Tt “was held that: the. title 
- “.-pasges from’ the Government in “either case. “In thé case of navigable © 
fe 5 Waters. the submerged. land does not. belong | to.the Federal. Govern- 
| ~mnent,, haying passed. to the. State by. its: admission to the. Union.. In 
. the case. of land. bounded. on. nonnavigable, waters, the United. States. - 
oe “assumes: the position of a ‘private’ owner. subje ect to the general Taw. 
ef the. State, so far as. its conveyances are oncerned. In. either | 
“ease the effect: of the grant: on the. title to: the submerged land wml 
eS, depend 1 upon. the law of the State where the land lies. . a 
“ce Thess are general rules predicated | on” ‘correct. surveys. “Different. | 
“ prindlples’ apply where the survey was fraudulent or: grossly inac- 
oa “curate. Baheeplaee no better. statement. of the law in: 1 compact, form: 


oe ‘Chief “Fiistios: White in ‘the’ case. of ‘Lee: “Wilson. and Company ¢ e ye 
a. “United s States, (245. U. 8, 94, 29),. wherein: it was said: ae 


ee len a ee AS: ‘a means. ot patting out OF view “questions ‘which | are. tek. eee 
ee -patable we at. ‘once ‘state: two. legal | propositions which | are 2, indiaputable le because 
ore “-gonclustvely, settled ‘by’ previous ‘decisions.. : ey eee 
oo First. Where ina. survey of the public’ domain a poayo of water ¢ or. lake is found’: 
en oe “to “exist. and is- meandered, ‘the: result, of: such meander. is‘to: ‘exclude. the area. 
)) frerh:-the. survey. and to.cause- it/as thus. separated: ‘to become- subject to. the” 
es riparian’ rights. of . the: respective ‘owners. abutting “on. the. meander line-in. 
~. gecordance . with- ‘the laws. of the several ‘States. _ Hardin. v.. Jor dan, 140. U.S.) 
oo BTLy. Kean v. Calumet Canal Co., 190 U & 452, 489; Hardin Te ‘Shedd, 190... 
or w. 8.508, 519 me 
Seoond.. “But where upon. the édsummption of the existence aia ‘body it. oe 

a Sag. lake. ae ‘Meander. ‘line. is. through: fraud. or. ‘error: ‘mistakenly. Tun ‘becatise 
ee there: is. no. such body. of. water; ‘riparian. rights. do ‘not: attach: ‘because. inthe 
oe nature ‘of things the condition upon: which. they. depend does. not.exist:and upon . ~ 
oe the discovery of. the. mistake: ip is within: the. power. of. the Land. Department 
ane of ‘the’ ‘United: States. ‘to: deal with the’ area which was” excluded ‘from the sur te 
"wey, to. cause “it to be. surveyed and to lawfully, dispose of it: .Niles.v. Cedar 
“ Peint Club, 175 U: 8.300 ; French-Glenn Live Stock.Co. vy. Springer, 185 U. 8.47; 
ae Security - Land é Baploration Co. v. Burns, 193 U.S. 167; Chapman: é ‘Dewey 
. ‘i peber Co. vr St. Francis Levee District, 282 UL. S. 186. CLs ese eg ay 


oe “Examination of. the ‘several’ decisions. above. ‘eited: awl | dlaslose 
ae a hak: ‘the. court: did not concern. itself. with. imaginary lines to- fill out 
vere fractions. of normal ‘subdivisions. :: elt: the. survey correctly. mean- -” 
a4 Ball the bed of aececl the sale of: an abutting. lot. ie eat of pono 
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-Goyernment’s. interest in : thé land; ‘bat. if the: survey was saute 
or: grossly” inaccurate, then the tiéandér line was- the boundary of | 
Ste: tract and no riparian rights whatever attached. . JF rerich- -Glenn - oo 
208 ive: Stock: Company. », Springer (185: U.S:, 47), was a case much 2° 
+ like. the one. under. consideration, and the following 4 ‘quotation. Pom ee 
that. decision (page 52). is. pertinent to this, viz: oe 








ee Cee ~ But: if! there never: was. “such a: ‘lake—no- water “forming an ‘actual 
co and visible boundary—on: the: north: end. of the lots, it would seem. unreasonable, oe 
~ either to. -Prolong. the sidelines of. the survey. ‘indefinitely. ‘until a’ lake should. 
“be: found, or. to. change the: situs. of thé lots laterally. in. order. to: adapt. it. to! Boe 
ee teighboring lake. ~The: jury. having found. ‘that: the facts. under. this. Assue, ‘were. 
: - as. ¢laimed. by. the. ‘defendant: in error, “the conclusion: ‘must: be that. the rights: eae 
“> of the plaintiff in error must be regarded as existing within the actual lines > © 
a ~and- distances’ laid. down: in. the ‘survey. and to. the. ‘extent. of the. acreage’ ealled . a a 
© for in; the patents, ‘and that the meander line} was # tntended, to be the @ boundary Cas 
nae. of the fractional ‘section. at Ea ee eo ae 


nee “Th Niles 0. Cedar Point. Co ws | Ss ‘8 | 0) Js Satoe 
Brewer, speaking. for the court, said: oe ea gees 














oe ee “It: jay. be. that’ ‘surveyor ‘Rice erred in Shot: petenaiay | ‘his, stirveys ‘into. tiie Aire 
Pee marsh, but his: error. ‘does. not enlarge the title conveyed: by: the patents” to. the See 
~ surveyed « fractional. “sections.” The United: States sold only. the fractional. 3°. 
> sections; received only: ‘pay. ‘therefor, an “amount fixed by. ‘the: number of. acres 9 
- eonveyed,;: “and. ‘one. receiving: a ‘patent. “will” not: ordinarily. be -heard. ‘to: ‘insist - oe 
: “that ’ ‘by: reason’ “of an: ‘error ‘on. “the part. of the surveyor. more. land was, bought: ce 


: Hien was paid ‘for, or: ‘than. the Government was offering. for sale. 


“See also Hatcher ed al. “(49 DL. D. ; 452); and: casés: ‘there: cited: a 
Sufficient, has. been said to. > show. the fallacy’ of ‘the atgument we oe 


fuie. 





| o bub title to the Tatter: section 3 is: “ale ‘Slgimied: ‘under j a ‘grant. ‘of hee a 
ae “sections. for. railroad. ‘purposes. The: Department is. not: disputing ae 
the: equitable. title: of: the railroad. company or its transferee: to: alls, 
ot Sec. 29 under. the grant, but. the patent: conveyed. legal title to the. 
wee "surveyed land only, and’ it is: the. duty of the ‘Department, ‘and. ae ae 
: ~ would: seem ‘also to: be: to- the interest. of claimant, to have. the. omitted © eee 
> area, surveyed. and patent properly-issued. In this.regard it would!» 9 
5 appear: that. counsel. are. laboring: ‘under-a. misapprehension’ as to the \. es 
. nature. of this proceeding.» Itis not: primarily one for. determination: Co ee 
net ge title’ or equitable rights. “That will be appropriate for considera- 
- tion when the survey: plats. shall, have been filed. _ The Present. issue. 
ee involves merely, the: propriety. of the. supplemental survey. he 
coils The. Department: ‘taust. adhere ‘to its: former decision; and “the imo- 
= tion i is. s accondingly.d denied. : eit as PEPER SU nS tela 


















oe. . Reoisrmns 3 AND. os Racniviiag 


cee 2 on the ‘following ‘Administrative Ruling: 
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oe . a APPLICATIONS: UNDER Act ¢ oF TANUARY 2 2a, 1922, FOR EXCHANGE 


OF. EN TRIES. 





" Asoxzeonarive Ruune. | : : a uf 





.- # 


ows 





"[Giremar No. 907.) 


| Daranracenr OF. THE i tereinrci: oe a oe 
ace » Ganmran Lanp’ OrricE, 
Washington: D. God December 3 5 18h 





~ Unrrip: States Lanp ‘Ommdus: ae ee ee. 
“Under: date of December 2; 1994, ‘the Secretary of the = iti 





—The- act ‘appr oved- Re anuary 27, “4922. (42 Stat., B59), provides: ‘that. in. ane 


3 ; ae cases where a final entry of ‘public lands‘ has been or may, be. hereafter. canceled, ae 
ae ~ and ‘such: entry is held by the Land Department Or. by: a court of competent _ - 
“. Jurisdiction to have been confirmed: under the proviso: to. section: T of the act. ~ 


2 of March 8, 1891 (26: Stat., 1099), if the. land. has. been disposed of. to or appro: 


: a -" priated: by a claimant under the: homestead. or desert- land. Jaws, or. patented 
~. toa claimant. under. other ‘public-land laws, the: ‘Secretary of the Interior is 
7 ‘ authotized; in: ‘his discretion, ‘and under: rules. to be prescribed: by. him, 10 
change the entry. and transfer. the payment. to. any. “other tract. of. ‘surveyed i 


- - publie’. land, nonmineral in character, free. from lawful: claim, . and. otherwise. 


subject to genetal disposition, provided that the. entryman, his heirs, or assigns 

a shall. file'a_ ‘elinquishment. of. all” ight, title, and. interest: in and to: the land. 

: originally: entered. -The.: act: contains: an inhibition: against assigning or trae. 
a ens, any. right or claim. cunder the. provisions of the act. Sr ore eae 


. The debates: in. Congress, when the measure was pending, “niatehte: that: “the: 2 


object of the act. was to afford protection. to ‘those: ‘persons | who had. entered: 
|. the-land after’ the. ‘cancellation’ of an entry as ‘the result: of. proceedings insti- 
oo. Sibuteds more. than two years after the issuance ofthe receiver’s receipt on. final - 
~...-entry. In: view of. which, and of the discretion vested in the Secretary of the 
es . Interior: by. the act;. “and. considering, also,.:that- ‘beneficiaries. have had. almost — i 
three. years within. which: to present their. claims, all applications thereunder = 

|”. filed aftef the date hereof will be treated as stale claims and rejected: unless 

it appears that the statute of limitations of. the State’ wherein the. entered land 


ag: situated. does: not : ‘bar - an action. by. the: entryman, his: heirs; or assigns ‘to ee 


oe — “hay e. the present: holder: of. the land: declared. a trustee thereof... 


Applications | under the act involving. two. or more. ‘Aneontiguous ee will ie 


— ce ce be: approved unless none of ‘the tracts-is part. of an. area. approximately a 
an “equal: to that embraced. in‘ the canceled entry, and subject to entry. 22 | 


One’ application’ ‘under: ‘the’ act, even if. for an. area: less than that to wile iy 


a the: claimant. is: ‘entitled, ‘exhausts his rights u under the act. 


| Wanraast Seax = Be i aa : | = 
“Comanissionen. es, 





Speer DRAINAGE LAWS—PROCEEDINGS AFTER | EXPIRA. ee 


ee voters AND  Reecuerana 


: ae Stat.,. 169), ‘known as the: Renae 
~» Circular’ No. 470, approved April 15,. 1916. (45. L. D.,.40); and the. oS 








RELATING : TO THE PUBLIC. LANDS. ee eo ees 





ae TION ¢ OF. PERIOD OF REDEMPTION. 
PES _ Instructions, — 
“[eireutar No: 900. 


| Davanracenr oF “THE: “nrextor,: . — | 
oe oe aoe . GunzRan Lan’ ‘Oueraa,: | - “ ee 
ns ‘Washington, D. G., . December 9, 100. 









~ Cass: Lax, CRooxston, oe Diba Mnesaciaie a aay 
The following instructions are ‘issued: under, the act of Ma 20, 1 1908 oo 
Nolstead. Acts being: supplemental Gres 





a instructions: ‘dated. August’ 18,1918" (46. L. D3 , 438), felting ¢ to pre “ 


ceedings: after. expiration. of hie: ‘period: of: redemption.” 






‘September. 4, 1924, the State auditor of Minnesota. 7 was ; aaled for” See 


ee opinion upheld by, decisions, rendered. by the courts of said. State’ ae 


bearing upon the. ‘question : ‘of. whether an. entryman: under: certain _ eee 


me _circumstances” specified: inthe letter:-has’ the: right of redemption - 





under’ the» State: laws: relative’ to. taxation. “October. ae 1994, the oe 
assistant: attorney general of Minnesota, to.-whom: this ‘hiatter: oe 
referred. by. the auditor, rendered an. opinion covering ‘the points. cl es 








- bet been sold for drainage charges under the: act. of May. 20, 1908+ 


; date 0 of sale. | 7 ee Bg 


question: . From the acts’ of. the: State of Minnesota: bearing’ on this oe 
matter and the decisions of the: ‘State courts referred to, it ‘is found. 





- that: evidence: of: redemption must ‘be furnished’ in--cases’ where: and s 





A). When’ the: State’ is-a- ‘purchaser and” ‘there ‘has ‘been. no: ‘ass’ ‘gnment.. ae ee ee 
(2) When -the’ State purchased: the: jand, but later ee | it and. ‘six, sym a 


ee save not. ‘expired § since date of assignment. . 


a the future you. 1 will: rej ject. any ae alt: apolientigns: Fox. 5 ea Gee; 


: ‘stead: entry. ‘subject: to. the act. of: ‘May. 20, 1908. (85. Stati, , 169), where. > oe 


Approved: 


-- evidence of edemption is 3 required i if the same is not filed 3 in ‘connec: 8 
oo tion therewith, hans tar ee oe 


a Wats Sarr? ge es 
— “Commissioner. a Cee 










“ELC. oe Se ee 
| Fir rst Acsistant nt Beoroary. | 












oa): eee "DECISIONS. RELATING TO THE PUBLIC LANDS, Se trows ° 


“TALITHA J A. ‘FORAN Er PAL 


“Decided December: 16, “1924, 


oe eee _Suavex—Pran—Fonsst Hommstsad—Reunquisuae, 


A survey which. sets apart : as: ‘a ‘unit: a tract: Of. land for’ a “forest. st homestead “~. 


- entr 'y;. does. not. supersede: ‘the ‘township survey. if the land: thereafter. ‘be-.. . 
~comnes subject’ to. appropriation, ; ‘but: “ite “may. ‘be subsequently: entered’ ee 


legal subdivisions in. accordance with the township: a Be, ae 


a = . inser, First Assistant: Secretary: 


‘Talitha. AL Foran. ‘and. Emmet. w. ‘Foran: ‘have, af pealed « fiom: mee: 


ao Reelaiast of the: Commissioner: of the: ‘General: Land’ Office dated. 


Ey uly 30, ° ‘1994, ‘holding. for: cancellation : the: additional: entry: of 4 
- 05) Valitha- AS “Koran, Rapid City. 040599, and the voriginal: entry: of 
a Ge Emmet W. Foran, Rapid City 040600,- . = 


“Phe: record. ‘discloses that. OL: Novamber 9, 1918, ‘Talitha ’ Beka. 


- oe made entry. of: a tract. Of land i in. a the. Haney National. Forest de- : a 
. _ /atiied: as. follows: oe herr eee Cie el hy pla oe 


-Ttiose portions. ‘of the, NE. 7 NE. oo and: thie’ N y SE. ay NEL oye “HEE cae : 


oo - ‘tie H. EB. S.No. 190,, Sec. Oy SW: . NW; aS ‘SE. 4: NW. ¥: NW: 3, ‘that’ portion. of. the: ; 
oe aon We 4 Ww. 4 NE. 4 NW.-4, ‘not included. in-H, B! S...No.-153;.that portion of SE... 
ak Nw. 4 west: of: mineral survey. No.. 628, patented ;. ‘the unappropriated portion. 
mg oof of the NW. 4 SW.4, Sec. 10, T. 3-8., R. 4 E., B. H. M, 122 acres. List 22247. 


On April 10, 4994, she made- additional entry, Rapid City” 040599, ! BS 


oe Sunder the act. of April. 28, 1904. (33° Stat., 527 ‘), for the SW.. z Nw. ee 
oo . ONW. 4, NE. 4 NW. 4 NW. 4 , Sec. 10, BE. $.8W.-4:SW.wd, Sec. 3,2 
203 GR. 4s Be Bi Moy ae being. a, ‘part, of -H. E. S.No. 314, me 
except a “conflict 3 in: ‘See. 3 by HL E. S. No. 1538, List, No. 22947, said: 
entry containing | 39 acres, .On. Jt une 10, 1994,. she submitted, final 
oe _ proof on both. entries: On May. 20... 1924, the: district, forester: ade. 
oe dressed a communication to the local: ‘officers: advising them. that: the - ; 
Forest Service had no protest 4 to. male against the i issuance of patent 
Tas for the land involved. i. oe 


On: ‘April ‘10, 1924; “Emmet: Ww. Norma: tide “antey Rapid City 


= 940800, for’ Jaxids® in “said forest: embraced _ in lists" 2-192, 2-3024, a“ 


7 9 9969, and described as. follows: Lot. ie ‘SW. 4 NW: 4 de NW. 4 SW. 4 


: ae and w. 4: ‘SW. 4 SW: ay Sec: 3; ‘and the. unappropriated portions of tip ss ; 
arte Jes NE. 4: NE. 4,E eB 4 SE. 4 NE. ty EL. $s 2 Es 3 t NE. 4 SE.4 4, See. ee 
47.388, R45, BM ae 


“Upon consideration of the: qecnd: the ‘Goriimidsiones held for pute 


ie -eellation the additional entry of Mrs. Foran: and also ‘the. original ~ 
_ entry of her son Emmet for the reason that each: entry embraced'‘a _- 
| part, of H. Ez Ss No. 314, a tract, of. 157.32 acres which he held id must 
ae a2 he entered i in its s entirety a and as a 1 unit of. f entry ee eee 








ee Duoisions RELATING TO. THE: ‘PUBLIC ‘LANDS. 


| The. record has ipéen: dzarnined: and the Department ¢ can: not! feos. ak 
es cur in’ the action” taken by ‘the Commissioner. It. -appears. that 62h 
H. ExS. No. 814 was made. upon: the: ‘application’ of one,’ Crabtree, ee 
~ who made entry of the land embraced therein. but relinquished: same 8% 
“and it was: thereafter applied - ‘for ‘by one, ‘Eller, who never. sub- 9 
~ mitted final. proof and-the-land involved now appears to be vacant, = | 
" unappropriated: public land, entry of which the Forést Service has eh 
_ acquiesced in. © While H. ‘BE. S. No. 314 set apart. the land’ desired by 
- Orabtree into’ a unit: embracing’ 187. 32 acres: and Crabtree: could 
: thereby inake homestead entry of same: according. to such survey, 0 | 
~-said survey did not supersede the township survey in so far’as the . 
rights of* others. were concerned to. enter the land or: portions: thereof 
_ under: either an. additional: or. original ‘homestead right, based upon. 
ae description from: the township: plat. of survey, in the event. Crabtree 
or: any other. qualified applicant. failed. to: apply. for: the’ land: sunder.. : 

HVE. S. No.:314 or after applying. therefor | failed: to. prosecute such Ce 
~ application and abandoned. the land. . While’ for the. purposes | Of ee 
. administration. it would. be more desirable for. the land. in: H. Bw. eae 
Nc o. 314 to be enteréd as a unit, no valid reason:is‘seen why. ngtiene 
thereof. may not. be. entered by qualified. applicants according. tothe... 
‘township plat of survey. The objection. urged by the Commissioner oe 

to the allowance of applications like this,is an administrative and") oe! 
“not.a legal one, and where, as here, all the land embraced in'a. chome- — 
stead’ entry survey has been. entered, and } no. conflicts oxi it; : the rahest 
ministrative objection: disappears. ae Loe Poe ae 
‘The question of. the: sufficiency. of ‘the. final. { pidot submitted Bees 
; “Mrs. ‘Foran: ‘or. ‘the ‘disposition to. be. tmnade. of protests: by. ‘mineral so 
applicants appearing in thé record is. not. before the Department = 
but: only. the question | as to. ‘the. correctness. of the Commissioner’ (eanate: 
: action i in: 1 holding’ for. cancellation ‘the instant, ‘entries, and as, to his nee 






















See authorize a ssipple 






ie) Cotiaiasisner” ‘erred. Te wall be. necessary 
pail plat before patent, issues. i 
re _ The e decision appealed £ from 1 is s reversed. ae 














ay et December 16, 1924. 


| MN 2 LAxps—Wrttipkawat—Szoitox 2819, ‘Revism, Sraroy m8. oe 





- Only ‘where the: ‘United ‘States. has ‘indicated’ that. mineral. jands. are held for. a 
_ Gisposal: under: the’ Tand laws: does ‘section. 2319, ‘Revised. Statutes, apply, : 
- and: it: is never ‘applicable: where the: United States directs that the e disposal 
“be 2 only. under other laws. eo ee ee a rg en” ae ee eee 
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Muverat: ‘Lanps—Monine (OLarm—Winnppawai—Rucrancation—Sucnerany i, iz 


: THE INTERIOR. 


oh first-form withdrawal | by | ‘the. Secretary oft the. Interior. undet: authority. ot i 


the act of. June 17, 1902, of: lands. which, in. his judgment, are. Tequired for . 


ae os _ irrigation: works, is. effective to preclude thereafter location “under the 


_ Inining laws of lands within the: designated aaa “gti em 


ae Sy ‘Decisions AND ‘Insrevorions: AppLien, 


Cases ‘of Oklahoma: ‘MD. ‘Texas. (258. U- 8, B74), a and King wv. Bradtord: (31 L. D., a 
108), cited and applied; instructions of January 13, A908 23 L. Ds + 881), 


Cee applied. 


oe | Beery, First Assistant Seoretary:. 


On December. 31, 1923, ‘the: Director of the National Park < Seiiica” 


| ae ie Gilead: attention- to the mineral location: known: as the Hole inthe | 

os Rock No. ah placer mining ‘claim: located. by Ji ames rors ‘Reed ‘et al; On... 
os the SE. i Sec. 4,T. 1 N. R.4 E.G & S.R.M. , Arizona, within the | 
Papago Saguaro National Monument and requested a an 1 investigation — 
= op ot the validity of the. mining claim. : 


Notice of location.on March 26, 1912, by Reed and: seven: a er: : 


ee a “valuable mineral. deposit other than 3 in veins or lodes of quartz ‘or - 
4 other vock in place” was recorded in Maricopa County, March 28,.. : 


1912, An amended notice of location was recorded April. 4, 1913. 


. ! Reed i in his affidavit of May 17, 1924, states that the claim was located _ 
upon the discovery of clay. on. ‘the land and that several | buildings In 
~ Phoenix were built with brick made from’ said olay. ~ eos 


It. appears: that the said. SE. 4 ; Sec. 4, was “‘ineluded, in a. swe 


ee a tee drawal of lands from all disposal by the ‘Secretary of the Interior — 
eae July 2. 1902, in ‘connection with the Salt River’ ‘Project. The with- . 
oF ee deawal: was changed August: 26, 1902, to a ‘second- form. reclamation. * 
—e ~ withdrawal. The withdrawal vs the. ‘tract in question. was again = 
Pas changed to first-form December 4, 1908. The tract was included i in 


“a the national. monument which was created, by Proclamation: of J an | 


ae aary 31, 1914 (88. Stat., 1991).~ 


An investigation was cnnde by 8 a mineral examiner of he ‘General 


var Land Office who-on June.13, 1924, submitted an exhaustive report-on _ 
se the mineral content of the. Tanel and the validity: of the claim. How- ~ 
-- ever, no.action has been. predicated on the report. The Commissioner, 2 

by decision of August 21, 1924, referred to the record fact that the — 


tis _ tract: was. withdrawn: ae ‘all fore. of disposal December a 1908, 


under a first-form reclamation withdrawal which. remains in force a 


: “being ¢ prior to the date of the attempted location of the mineral claim. : 
| on March 26, 1912, and held the location. for. cancellation. a - 


-On October 8, 1994. Reed: filed. a. letter: in which’ he. reasserted. his 


paletiry right to. ‘the mineral. claim. Said. let ter has been. for. — 
| warded as an appeal from the: ‘Commissioner's decision. | = 


ee ae b gigs . a anere 





: "meaning of ie mining ee eee King». ‘Bradford: (31 L. D, - 108). Raa 
There 1s. no. doubt that. the. tract: in question belongs to. the ‘United a 
_- States. The Supreme Court of the United. States had. occasion to 
| consider this: section. of ‘the Revised Statutes in. ‘the case of Okla-. | 
-. homa Vs Texas. (258. U. S., 574, 599), wherein: it was held that. part. a 
oft the SO- -called Red: River. lands are. valuable: mineral lands belong- ue Se 
eas ing to. the United. States: but not ‘subject. to. exploitation ‘under ‘thes. 
mining. laws. Mr. J ustice Van Devanter states i in the opinion that ake 
ae Only: where. the. United - ‘States. chas. ‘indicated, ‘that the. lands: are. held. for ag ee 


: o disposal ’ under. the land, laws does. the. ‘section apply; and it. never. applies oe. 
: where the United States: directs. that, the disposal be only. under other laws. . 


re? ee Ne Sr oe ete try ee 


7 The case. Tavolyés’ Ene tie Gn of tha: ight’ ‘68: persons: 40 locate 
i mineral claims on lands withdrawn by the Secretary of the Interior — 
ae, from all forms of disposal under first-form reclamation withdrawals. oe 


- Section 2319, Revised. Statutes, ‘provides: 


oS AM valuable. mineral deposits: in. Jands. bélonging to’ itie United: States; 5, both: 
7 _ surveyed and. ‘unsurveyed,: are hereby. declared to: be free and: open ‘to. explora- 
‘tion and. purchase, and the: lands. in which they: are ‘found: to occupation ‘and =: 
eae ‘purchase, by citizens” ‘of the ‘United : States. and those who- have declared their 
intention. to. become’ such, “under: regulations. prescribed. by. law; and ‘according — 
-- to the local customs. or ‘rulés: of miners inthe several mining ‘districts, so far 
ee as: the same_ are applicable: and. not. inconsistent with the. laws oe the Rae 
- | States. 3 ~ 
_ The value of the mineral epost o of flay i is. very doubtful. “Fur 


Lands’ withdrawn. ‘under first- form. ‘reclamation. withdrawals ae | 


This holding, has. been: consistently. followed: by: the Departinent een 
At the date of :the first-form reclamation’ withdrawal] Reed and 
his: associates. had no: vested. rights to. the. tract or to any: minerals’ > 
. and. none. has been. since acquired. The tract was not subject. HO vo 
_ location under the mining laws and therefore the attempted location 
was) illegal: and: void, :of no: effect. and. conferred. no: rights: onthe = 
| locators or > their: ABs n Be. See Ollakoms UO. ‘Texas. a U pers bid, Co 


“The Seon aa 5s decision i is s affirmed, 
- 74526 *—24—vor. 5044 | | 
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7 withdrawn from all. disposal and. are dedicated - and. set aside for - - 
the use of the proj ject. The Depart tment byt instructions of J January oo 
AB, 1904 (32 L. D. , 387), held. (syllabus) > : > oe 


“Withdrawals made by the. ‘Secretary. of the Interior wider. aunttion ity. of: the Oi 

| act of June 17, 1902, of lands which in his judgment are required for irrigation oe 
-_ works contemplated. under the. provisions of said act,. have the force of legis- | eae 
lative. withdr awals ‘and: are ‘therefore effective. to. withdraw. from other dispo- ee 
2 “sition all lands within the designated limits. to. which: a right: has. not vested. 


ie tie "DECISIONS RELATING TO. THE: PUBLIC: LANDS, ie “Ton 


"SAMUEL 8. C. CHILCOTE AND PETER a ‘SMITH, 


"Decided December 20, 1924. 


os On AND Gas ae ever Paaxre—APertdarto#~-Nortcn—Boun azmns. 


_ Where a single application for. an. Oil and gas. prospecting. permit. is for incon- 
-tiguous tracts, the. erection of Bh notice upon. each tract with a. description 
of the land: ig’ required. to. fulfil the provision: of. section 13 of. the act of | 
_ February, 25; 1920, ‘if. the lands be. surveyed,” ‘but, At ‘unsurveyed, “the 
corners of. each. tract must be monumented, cra eee | ae 


7 | Fiver, First Assistant Secretary: ee ae ae ee 
Tn the above- entitled. case, Sait S: © ‘Chiléote “has iad if 

from the decision of the Commissioner of the General Land: Office 

ot July 7, 1924, holding for rejection, in. part, his application (Buf-. 


er falo. 020721), filed FE ebruary 94, 1928, for an. oil and. gas prospecting — 
i. ‘permit because it included lands’ ‘embtaced in a like prospecting — 
os permit application (Buffalo. 020778), filed March 15, 1923, by one 

Peter J. Smith, who claimed. preference by reason of having posted. 


— appropriate. notice on. the land. February. 14, 1923. Chilcote does _ é 


eens not claim preference, but relies solely upon his application. 


“It appears that the land applied. for by Chilcote and ‘Smith a 


Be spectively comprises. three separate, detached tracts, the, extreme. : 
limits of which are a little more than four miles apart; that as to 
two of these tracts it ig not claimed that any notice whatsoever. of - 
— appropriation. was erected on the land by Smith, and ‘as to the third - 
. tract, it is. established that the notice was posted on land covered 
_ by the. permit application, since. allowed, of third parties. ‘This. . 
"third tract was, however within the exterior limits of a larger’ tract “a 
eyes applied : for in its entirety by Smith for prospecting purposes. — 


Section 13 of the general. leasing ‘act. of February 25, 1920 (41.— 


ota, 487 ye gives. “A. preference’ Bats over r others. to" a prospecting : 
- permit: if the permit. applicant— — 7 


a ‘shall cause ‘to. be erected upon. the: land for. which ¢ a “permit i is 3 sought. a cae 


ment not less. than. ‘four. feet. high, at. some conspicuous place thereon, and. 


3 shall post a ‘notice in: writing. on: or. near said monument, stating that an. ap.:° 


plication for’ permit ‘will be made within 30 days after ae of posting said 
‘notice; the name of the. applicant, the: date of the notice © — we ae on 
The Department has construed the act-as siokining the iséuanect! 

of permits for incontiguous tracts. within a general area of six miles. 
‘square. © The act is worded to ‘deal: with. single tracts, but a reason- 
able interpretation: thereof requires such monumenting and mark- | 
ing of boundaries as will accomplish the plain purpose of Congress : 


oO to give notice of claims made. In cases where the lands are Sur — 
es veyed and survey monuments are: plainly : visible on the ground, 
the erection of notices upon each tract, with a- description: of the — 


a land, is held PBT to meet the requirements of the act. Less 2 





3 “ soy coe - DICISTONS' RELATING TO. THE PUBLIC: LANDS, ee) a 


ae this: would not’ bd ‘$0. “Whos: thie land’ involved have riot’ on oe 
_ surveyed notices: are ‘required: to ‘be. ‘posted and the corners: of each - . Z " 
tract marked.. The De epartment. has recently held that four 'monu- 
‘iments’ ‘placed at the outermost: corners. of a group of'tracts scattered © ee 
‘over’ ‘an! area six miles square; “or’one much smaller,” would: be = 

“wholly: ‘inadequate: ‘tO: serve’ as notice to: all co ewe. ‘the | eo 


“lands of their: prior’ disposal.” in 


-In-the-case: ‘at: bar, the: thet dents ibbtsettivals: ‘lauded. by. Smith ee ee 
‘gid Chilcote. are) ‘separated® from. each. other by lands’ ‘claimed: by 
“neither of them. . Accordingly,: a notice erectedon'the tract, could = 
“not. inure’ to the ‘benefit of;:or ‘have: efficaey in’ connection. with, oe 


either Or: ‘both of the other: ‘tracts desired. - 


« Accordingly, therapplication of Smith’ will: He sefeated 4 as sto’ shi 
cone ede on: which he failed’ ‘tO. post a notice, namely: (1) the: EY Bie ae 
“SE. 4) Sec.'9, W. 4: Wed ; Sec. 10, and Nw. NW. & Beery cs 
vand: (2): ‘the’ Ss. - NES # | Nog 1 SE. 4; and~ SE. 4 SE. 4, ‘Sec. 15, Sue 
callin’ T.. ASN: Re 82. Wi Buffalo, Wyoming; land district, and, ~ 
_in the absence. at: other: objection not here appearing, the application a8 
of Chilcoté therefor will: be* ieee nega As to. ape third: tr ae above. 
mentioned, namély; ‘the: SW. 4) Sec.-7, NW. : sand Nig SEed, 0 
“Sec: 18; the. application: of ‘Smith: will: Be satobt in ite abserice or 
of other: objection not’ héere: appearing,’ since:lt is: part. and. parcel of = 
“the larger tract upon which: it-appears he. placed ‘a monument. and. Pee 


notice as’ required: by section: 18:o0f:the‘act: ae 
“The decision: wappealed: from i 1s! modified accordingly. 


H3 Fay pss : eee EE 3 to ce ao ae ee 





“RIGHT. OFA. ‘STATE TO. ‘TAX: LANDS PATENTED IN FEE, TO — 
INDIAN | ALLOTTEES. PRIOR TO THE EXPIRATION OF . THE ae 


, TRUST PERIOD. fe! See 
c “ig ‘seein fa Peet bebo mg te) = Opinion December 24, , 1024, 


i ae tea 





2 rs e ree : _Rieirs—Wxemprion—W atvun.. 







“Inman ‘Lanps—Convini Lanns — — - Amore — _ Parent - —_ Taxation — — - Vasren we 7 


“While the exemption. ‘from taxation for’ a | definite ‘period acquired ‘by: an ce = 


pit aires 


} “dian allottee- under a. trust, ‘patent is. ‘a vested right. of which he can: “not: | he 
” Be‘ deptived | “without ‘his ‘consent; “yet, “where ‘he’ voluntarily’ applies for. - 


| a oo and obtains a: patent: ‘in fee: ‘simple under ‘the act of I May 8;: 1906: he: thereby. a 
oy Waives - hig right: .to the: exemption; from taxation» ‘during the. e remainder _ eae 


| ~ / of the. original trust period. 
Court Duciston. Cirep AND, Aperiep, 


Case of Sweet. V.: Shock. (245 U. | 8, 1192), cited and applied. 
--Epwanos, Solicitor: PEA. Swe nae 


~My. opinion. has wea ‘Peguested in ‘oaneetion. seal the quisstion! aes 
"taxation byut the State, of ee Sgainst lands allotted to In- ne ae 


—s ny 8 1987 (04 ‘Stat., 388). “This in turn. ‘(section 5). alle ‘for 
2. patents. under which the United States declared that it would hold 
2 he ‘the lands | so. allotted in: trust for 25° ‘years. for the benefit: ofthe 
-_. allottee or in case of death, of his heirs, and that at: the expiration of |. 
said. period. it-would convey the lands in fee to the allottee or to his 

-. heirs as the case might be “free from any: charge or: incumbrance =, 
whatsoever.” In ‘other words, our familiar 25-year trust patent, — 
- . which, so long as the land remained in that, status, operated as aD * | 
-. . . effective bar against taxation. by the State. See United States 2. a 
a “Thurston County, Nebraska, et al. (143 ¥Fed., 5 287).- As the period. c 
oe of the trust is to be-calculated in each instanee from the date of the 

_ primary or trust patent, necessarily this will vary as to individual | 
-_* allottees but. for our. present purposes it is sufficient to state that trust | 
patents on ‘the north ‘half of the Colville Reservation. were. issued. 
“mainly under. date of July 81, 1900; those for allotments on the — 

ey i ~ south half bearing date: mainly of April 13, 1917. Hence, the QB- 
ea ‘year trust period has not expired, by lapse. of time, in any instance. ~ 
-s _ Congress, however, on. May 8, 1906 (34. Stat., 182),. amended, the — 
28 general allotment. actin: ‘several respects, with which we are here. 
--. goncerned. to: the. extent. only of that: proviso: which reads: mm part 
oe (page 183): | Ts i or es Te Ete a 
~.. That the Secretary of the Inter ior may, in his iseretion, en: he i is s hereby 2 
eer authorized, whenever he. shall be satisfied that: any Indian allottee is_ com-" - 
. . petent and. capable | of managing his or her affairs at: any time | to cause’ to a 
be issued to such allottee a patent in. fee simple: and thereafter: all: restrictions: A 
as to sale, incumbrance, or tawation of. said land shall be removed and said —— 
ae a land. . shall not be: liable to the ‘satisfaction of any debt contracted. prior to : 
— the issuing of such patent. ene supplied.) eae ea 


Pe 
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a : diane: of the Colville Resét'vation here: the: allotiees applied for: : 


; ; . oh : and received patents. in ae a eae to the Joc aaa of: pe. - 
on ee original trust st period: - oy = 


2 ee pee rrabion ie heretofore pocsived patents’ in, “feo and that. of. 
_ those who still retain. title some have voluntarily paid the taxes 
_. thereon while others have refused so to do on the ground: that such — 
= ee -lands ‘are not. taxable by the. ‘State cuntil the full. 25- Year: period - 
a called. for by their original trust patents has. expired. a 
«By the:act of July 1, 1892. (QT Stat., 62), Congress ‘provided: a 
eae aitoptents: in ‘severalty to the Indians wid” the disposal of the sur- — 
plus unallotted lands within that: part. of: the Colville Indian Reser- — 
ovation. commonly referred to as the “ north half. ”. By the act, of = 
“March 22, 1906 (34.Stat., 80), a practically . similar disposal was _ 
ae provided for with ‘reference to Jands. within the diminished: or: 

~ “south half”. of this reservation. Both acts, after providing for an 
allotment, of 80 acres to each. Indian, substantially directed the issu 
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a, For | a. coumidanable petiod the’ view | “prevailed outhee, gendle oo 
| “that inalienability and nontaxability, as applied. to. allotted Indian 
~ lands were coexistent factors, or, in other words, that as soon aS re-- 
-. strictions. are removed the. lands then’ become. subject: fo taxation. 
. Evidently ‘Congress entertained. a like’ view ‘for. in several measures 2 : 
. pertaining to such. matter that body attempted, as. it did i in the act... . 2 oe 
of May. 8, 1906, ‘supra, to. couple taxability: with a removal of. the. vy Be 
+ restrictions. against alienation. See act of June 21, 1906. (84 Stata, © 
825; 353), relating. to allottees. on. ‘the: White Earth Reservation, - nee 
- - Minnesota, and the act of May 27,1908 (35 Stat., 312), relating to 
_ the Five: Civilized Tribes in Oklahoma. In. 1912; however, the. 
i Supreme Court of the United States, after pointing ene that alien” a ee 
. ability and taxability are separate. and: distinct subjects, laid down: 
. the rule, ‘substantially, that. while. Congress: could. remove the res oa a 
- strictions against alienation. whenever it saw fit so to do, yet where. 
_ an Indian hhas once obtained a vested right of exemption from. taxa-- bs dee 
-. tion for a definite period: itis thereafter beyond. the power of Con- | oe 


gress, “by. statute, to deprive: the. Indian. of: that. right. without his 


consent. See ‘Choate: v. Trapp (224 U.S., 665, 678). ‘To the same 
effect is ‘the decision. by the Highth: Cireuit’ in Morrow v. United ee 
__ States - (243 Fed., 854), involving allottees of: the White ‘Earth. ae 
; Reservation, Minnesote.. See. also 49 L. D., 348, 852, wherein it was: oder 
pointed ‘out that: a removal of restrictions, within’ itself, does not 
: - deprive. the Indian of. any ‘property right but: simply. enlarges hiss: 6 
-- privilege of dealing with the lands allotted to him. which he could oe 
~ thereafter: retain, incumber, or dispose of, as he might see fit. En-  -. 
| largement:of personal privileges are matters of which one can hardly ae 
be heard to. complain, but when we attempt: to couple this with: Ae 
invasion of a vested property right we confront a different situation. 
TH it is. beyond the power of. Congress. to invade a. property. ‘right — We «ith 
‘resting i in the Indian, surely it. is: likewise: beyond. the power: ofan: 


Y administrative: officer, ‘by the issuance of a’ ‘patent in fee prior: tO, 


: the expiration of the trust period, without. the consent of the Indian, = 
oe rg deprive. him: of a right which has once‘ vested.. In. other words, eae 
his lands’ can: not thus be made. subject: to taxation without his con- 
" sent. ‘See: Benewah County, Idaho w. United States (290 E Fed., , 628). eae 

Weare not here greatly concerned, however; with those compara- 
tively’ few cases. where patents in fee-have iasued: without: the consent. 
Of: the Indian. For, as indicated in the: opening paragraph, the ques-° 
tion now here deals only with those Indians who. applied for and. 
~ received patents in. ‘fee simple prior-to the expiration: of the original’: > _ : 
~ trust. period provided: for in the primary or trust. patents issued. to. ; ; 2 
: them. ‘This brings into. view a somewhat different situation, and. — Me Sta 


. one with: Dass to which. there. can | be but. little. if any. doubt: 
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on . Where an allottee wolantarity: applies eon a: ioral of: ‘eainilama : 


. prior to the expiration. of. the. period: of exemption originally. pro-. 


vided for, the granting of such. application | subjects the lands to... 


taxation e even in the hands of: the. original,: -allottee... See Sweet vw... 
~ Shock. (245 U.S, 192; 196-7). - The application. ‘for. removal ofsre-. 


_. strictions or; as in. ine Case, the j issuance: of .a, patent. in. fee, being... - 


- wholly voluntary on. the part of the: Indian, he. takes title: subje ect. to... 
_ the terms, conditions, and. limitations of the statute under which | the. 


ee application i is granted. In other words,. he can not embrace the bene-.. 


_. fits of-a. statute and. at the same:time.escape. the responsibilities. Ors. 
eo liabilities arising hereunder.-.In:so far as allottees: on: the: north half: 
of the. Colville Indian Reservation are concerned the fact that, such: 


:. : Jands. after ‘issuance of a. patent: 3 in fee became. taxable. i is fortified by: a 


ee ver no under which h they reoeived their lands in  averalty—whieh 
7 “That such: allotted. lands: shall ba: subject to the: laws sof eminent domain of dt 


- the State. of: ‘Washington; ‘and’ shall,. when. conveyed in: fee: simple. to the sue 


a tees: or. their heirs, be. subject to. taxation as other | pr operty in ‘that, State. . 


Aside from: the legislative declaration just. mentioned, however, T: ai 


i: am. of the. opinion that. when. an: Indian ‘allottee’ applies: for and: Te- 
ceives a patent: in fee simple pursuant to the-act..of May..8,.1906, 


: sage supra, even prior to the expiration ‘of the original trust: period, ‘such 
- lands. then become: subject: to taxation... : 


‘In connection. with this matter the Gommisionce of: latina Affair 52 


“tnivities attention - to section 2°of.-the act. of J uly: A, 1892,. SUPT, WD ; 


- which Congress. authorized the. Secretary-of the Interior, in his.dis-..._ 


- eretion; to use part of the proceeds. derived from: the. sale of surplus : 


re lands vata the north half of-the. Colville. Indian . Reservation .to ve 


: pay. ‘such part.of. the loeal . taxes-as. might. properly be chargeable : 
ei against the: lands allotted. to these. Indians“ so long-as such allotted... - 
-° lands shall.be. held. in trust. and exempt, from taxation.?. Having... 


o found: that the issuance of a. ‘patent in. fee not only: terminates. the: 
trust. but: also. subjects. the land. to. taxation, this feature. of the situa-., 


tion is not of great. materiality: here: Ft.may be. observed, honvever;.:- 
that by the act of June 7, 1924: (48 Stat., 599), .Congress. has dir ected. 
payment to. Stevens ead Ferry... Counties, Washington, of some. 

— $115,767. in Lieu of taxes against lands. allotted. to Indians. on the. 


os ~ Colville Reservation pursuant to section 2 of the act of July 1,:1892, .. 


‘supra, but: this is to be used, of « course, only : in, settlement, ratably, S. 


of taxes denied to the State where: the lands: sO. > allotted. are. sill * “held | 


co ae trust ”’ and therefore erempt.. ee ja nee 


ibpprored oe ee er ee 
#. M. ‘icowek ain eae | | 
_ Assistant t Seoretory. | 


od - trary, lands: “formed. by ‘accretion | belong to: 
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“Bae Piece + ee 
"Abandoned Military 3 Reséivation.- ‘a “Alienation. ee eee 
~ See: ‘Fort Assinniboine , Lands, 1 2; ; Reserva Le “See Astignment, 3 Coal Zonas, 28. 
tion, 4, Sees vt et eee ar Pgs 
| “Allotment. sou 
“Apandonmnené: Bee Indian Lands, 1 i 


. Seo Contest, °1;. Mining. Claim, 3. 2% Repay z 
“ment, Raa 7 Amendment. ee 
27, ae “See Coal. Lands,. 18; Homestead, 25; Rei ay- 
“Accounts, ae ‘ .# _ ment, Le oes Zi 2 
See Fees, 3; Reclamation, g Ete Soe 
. ‘ “Appeal. 


8 Instructions of March 22, 1924, one See We 
“ton! for expenditures; Paragraph’ 282, Circular, .: |. 
No. 0. 616, amended. (Cixenlar 3 No. ee) oo 323 


ae gs cee 


: les 


tice, 2,4. 

eee hs ‘One is not t eatopped ‘feo exercising’ ‘his 
ae right of appeal. to the Department. because of. 
|) prior. statements’ made-to an. ad verse: party. to. 
the controversy to. the effect that the decision - 
. of. the. Commissioner of. tha: General ‘Land. 
: Office, when rendered, would be accepted by. 


- Accrotion. we 


- See Patent, 2:3, | i Le sae 
“1.eIn the. ‘absence’ of a Statirte to ‘thie con- ei 


- ~ the. adjoining riparian. or shore owner: -.-.-.2 357 ae 
_. -2.° Where, prior to-divestiture of the Gov-— en 
oa B ue ea able land: abutting one a fe le on an’ ‘order of dismissal of an pplication © : 

meéander- line;. an “accretion had’ formed and: ellen to contest, service 0 fino fied of te sopestanen® 

._. the original survey bad ceased to correctly ~~ | P DI 


oe |.) ‘the entryman is not required, does not apply . 
aa represent the approximate’ shore: line, title to . et 

x see -to a als from the-r tion of. licati 

.. the added area does not pass under a patent aay Dpe eice ion of app ss ions 


tO: make entry ‘or for. prospecting. permits 


ae for the surveyed upland. ae ; because of ‘conflict’. with previously allowed — 


| entries or permits; in the latter class of appeals, - + 


2: The rule. ‘that, hare. an appeal’ is ‘taken ve 


Adj oining Farm ERA A Sei ales . 
4 See ‘Homestead. ae e: cae ee: © lian campaigners 496 . 
_ Adverse Claim. ge on Griese AP: ‘Application. Sts ae | 
7 - See” “Alaska, ‘2 ‘Coat ‘Lands; “15, 7, 20, “91; ats es See Appeal, 2; Coal Linde, 16, 418, 21,: 935° 
“Contest, 2; Homestead, 1; ‘22s. Indemnity, : 15. cad. Commissioner of the General “Land: Office; 1 AS 
» Mining. Claim, 2,9; Oiland Gas oe seca (|. Desert Land; 1, 2; Entry, 1; Evidence, 1; Fees, 2;~ 


Affidavits. | Ee Lae eo, 
.. See. “Alaska, cs Attorney, 4 “on and Gos hae 
- Lands, 18, 24; 5 Selection, 1, Oe Oo yers a 


s ‘National Parks, 1; Notice, 3, 8;.0il and Gas 
.-+ Lands, 10, 12, 14,19, 20,..22,. 36, 44; 48, 49; 
eos | - Patent, 9; Reclamation, 6, 12; Rete, 1, 4 
Ve Relinguishment, 4; Repayment, oi,” 215; “ 2 

~~ Lown Site, 2. . | oe 

 T. An Sonllgant: for relief, under the act. of: 
ee January 27, 1922, must. exhaust. his. claim. in. 
Lone: application | unless the ‘lands. applied for 
a ‘lie. in. two land districts, in which event the” 
“practice, will. be in accordance with: instrue-.- 


“Agent. ee a 
See. -Aitorney.3 ay _ Homestead, ie; ‘Notice, 2 a 
“Oil and. Gas Lands, 25, md Reclamation, Az. 


Alaska. 3 


See Indian. Lands, 6, % Officers, 3; Oil. and 3 
oe - Gas. Lands, ° 40;.Patent, 1. Reservation, oe . 
-.. Secretary. of the, Interior, 2; Frade and Manu- $ 
pe facturing Site, 1.26000) ae 
ee Tnstructions of September g “1923, “aeqult : 
_ sition of title “to .publie lands: in’ Alaska, ae 
“(Circular No. 491, revised) 2.022222 2. ae-| | 


Arid Land.” i 


ae Instructions of March 25 1924, irrigation ; ge 





Sis Oe Instructions of October. 15, “1928, Yaentin. = 
cation of lands in Alaska;. Cireulars ‘Nos. 672; Arizona. . 
; and: 845, amended, Chron 2 No. 205) rena 136 | “Bee Indemnity, 2 ao (85, en eas 


‘See Homestead, ih a eS . " See Indion Land 10. 





Sea. ‘Notice, 1 1; Oi and Gas Eons, 19; Proce ee Pee 


' service of notice upon the entryman or per) © 


"Homestead, 3, 17, 18, 20, 28; Isolated Tracts; 1; | | 


= tions of Beptember-3 22, 1916 (5.1 D., 486).. oe - a ae. 


of arid lands.in Nevada; “paragraph Yi @, - ae ener 
‘Cireular. No. 666, amended . ana rnnrnensennteee 223 ee ere 


“os 90, 21, 28-81, 52-55." 
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‘Canals a and: Ditches. 
See Right of Way, 1 1, 4, 2 4; eee 

Garey’ Act. Foe 


"Assignment, “Page im Pas sae 


See Homestead, 1, 8, 9, 10; ‘oll ond Gas Zand, 


| -1,.An assignment of a desert-land entry te: -_ 
~ one who is qualified to make an entry of. that .-. - 
. character i is not rendered invalid or inefiective ay 
-. becaitse.he holds under’a tratisfer from a |: 
-. . -mesne.assignor who is not so. qualified, not- .°.-:{ 
.. withstanding. that. section 2: of the act of: | - 
' “March 28, 1908, declares that. assignments to. - | 
_ | disqualified persons and to associations shall»: | 
“ . not be allowed or recognized.-------2n.-5---- J ¢ 
Bt? eth ee Where a desert-land entry is assigned to ee le 
ae: several individuals, and there is no evidence’... 
‘to show that the assignees have formed a. |. 
union ‘or organization for the prosecution Oo a5 
some enterprise, such transfer is not to ‘pe 
~ ..  eonstrued as din assignment to an association: © 
me .. within the Drohibition of. section 2 of the act. . _ 
~' -of March 28, 1908_..2--- gasp ie eee = 
_. 8, Anirrevocable power of attorney t to make. 
ae a change of entry under the act of J anuary. 1 
1929; wheretinder the. agent is- authorized to. ae 
,.. make a selection and to.transfer the land after © 
~ the issuance. of patent, constitutes: an ‘assign-. | oe 
_ “ment of the right or claim, and is in violation... |! 
of the’second proviso to that act, but. selec. 
tions may be made by an agent acting under - 


a an ordinary Home of ee 


» Attorney. 
See: Assignment, 3: ‘Notiée, 2, 3. 


“1: Section 558 of the Code of the District ot of 
GES Colunibia, as amended by the proviso to. the ee 

act of June 29, 1906, which prohibits thead- 
ministering of: oaths: by notaries public im 


S ae 


connection with matters pending before any :::. 


of the departments. of the _ United States : 

-_ Government in which they are employed as | 

. counsel, attorney, or agent, or in any way... 
“interested, -applies . to. all . such. -persons,:.. - 
_ whether. residing i inthe: ‘District’ of, Columbia. : if 
. or eeu re a ; 


_ Bonds. 


- See Coal” Lands, ub 
: General. Land. Office, a Phosphate: Lands, 1 


es Records; 3... 


1, The requirement 5 in he! bee of. sealinee” - 


29, 1916, that a bond ‘be furnished'as security: _~ 

-- .- -efcompensation for damage to the permanent*-* 
ae -improvements of a stock-raising. homestead . 

- ..-entryman is applieable: only to persons: ac- 
 . quiring rights to mine andremove the mineral’ 

-. deposits, but not;‘as does the act of J uly 17, 2. 
1914, to one. who has been granted merely: f.. 

: prospecting permit. ee ae 510 © 


Boundaries. ren 


~ See. Oil and Gas Lands, 44; Siurvey, 1, 3, 6. ee ce 


‘Burden of. Proof. 


“See Desert Land, 6; _Hoinestead, 2 “Minerit’ ~f: 
- anit, 2; Oil and Gas Lands, 13; Patent, 8 ae 


_. Repayment, 18; School Land, -2,.6; ie 9. 


Bureau of Reclamation. ee al 
oe or! . Demat or Ten80 caw tnenneneattncen ons ~onnen- - 


_ Bee Officers, 1 e , a8 ne 


| Coal Jands. 2 = — = 
| | 





-1.The preference right Sr to an 


°gatryman under State Carey. Act laws by the. ne 
_ act. of February. 14, 1920, to make an entry . an 
~ under applicable. public land. laws, descends ee 
. to the'widow of one who, having died prior: to 


- entitled thereto by.reason of bis settlement . 
' upon and occupancy of the tn ae 


Change of Entry. 


: “the: exercise -of the right, had in his. lifetime . : oe 
- “been declared by the Land. Department tobe =: 


“See Desert Land, 65 Entry, 1, “2, 3, 4; Fetine ‘ ae 


_quishment, 2, 3: 


‘Chippewa Lands. - 7 : wi 


See Indian Lands, 8. 


‘Cireulars and Instructions. = 


“See: Table of, pages xxii and xxiti. - ear eer 


Citizenship. 


See Coal Lands, V7; Homestead, 7. 


t. Naturalization ina foreign. care of ae - 


-. citizen of the United States.isanact ofexpat- 
-. Hation- -which | makes. him. a citizen. of that = 
_ country,’ and. the..citizenship. of | his wife, | 
: residing | with him . therein, is merged. with . cn 
?. that. of her. husband, if married prior. to the. Ta: 

" passage. of the. act..of. September 22, 1922, =s 
_ irrespective : ‘of. whether - the expatriation 
Wey ‘occurred before. or after the marriage..----3: 


2, United States citizenship lost by a 


oe woman as the result of marriage and residence. ~~ 
Bie in. a doreign country with a.citizen thereof: = ~~ 
|. before the. passage of the act of September: 

22,1992, can thereafter be restored, ff at.all, * 
* only’by. naturalization, as prescribed by that a 


See Coal Trespass, 1; “Desert Lend, 6: “Oil ond : - : 


ee. = 7 Gas Lands, 5 Patent, 11; Phosphate Lands, 4; es 
“Gommméstioner’ of oe a ce ‘Repayment, °8,. ee. 8, 9, (14,15, a7, 18,.19; ae cor 
es aes (ee Reservation, 33 ‘School Land, 2, 3, 8, 9; Timber. Spee Ss 
| > and Stone, 1; 2,3}: Withdrawal, L 6; TO a 
| and Phrases, 6, 9. ° ae as 
“1, Instructioris of Maren’ 13, 1924, apenas = 
ing paragraph 8 of Circular No. 679, coal land . : _ 
- regulations, as amended by Circular: No. 809}... Bo 24 
_. paragraph 22 of Circular -No.. 679, amended. . 
re (Cirenlar. No. 7 2) a a ere 
- 2. he’ provision in section 27. of the act of : 
~. February 25, 1920, limiting a person, associa~ 
- tion, or corporation to one. coal lease, during oe 
| © the-life’ of suich lease in any one State, -is 
_.. |. applicable:to coal prospecting permits issued © 
oh pursuant to section 2 of that: Chagas ec cee ss, 
1. 3. Phe limitation in section 27 of the actof 
1. February: 25, 1920, respecting tbe granting of 
_. bit one lease’ during the life of that lease, is 0 
- not to. be construed es preventing one-who |’. 
|... has’ secured..a ‘coal prospecting» permit or 
lease and. assigned all rights. and interests 
. therein: from - thereafter: securing a second . ie ee 
a fs) Cee 


500- as 


“Coal landé_Oéhtinued:: 


: Page . 
iN -4,.The purpose of. the: limitation i in.section ! 
_ oa of the act of February. 25; 1920, prohibiting ae 


anyone,. except, as: therein : provided,: from... 


taking. or. ‘holding. more than one: coal: lease DS : 
‘during the life of such lease.i in any one. ‘State, ie 


acquired. no legal. rights: by.;reason..of such 


ee. expenditures and improvements.....22--- 
6 The first proviso to. section 2of the act’ of acre 
‘February 25," 1920, authorizesthe ‘Secretary -— ; to contiguous land. ce 
'..of-the Interior to. extend: equitable relief. by te 

granting a lease without the - necessity of - | 
competitive bidding toatiy: properly qualified | 
_ . person, or. association of. persons, who; prior. 
'* to the approval of the. act, had in good faith ae 
. Substantially improved .‘and. occupied (ee 
- claimed an area of public, coal Jands,-not in... } 
~ excess of. that; to. which a valid claim: might. | 
- - have been.asserted under the coal land laws, |) 
where. no legal right, to. purchase is. accorded. = |-- 
-by section-37. of the leasing. BC cco eden 


> place a: restriction . on. the number: of. leases - en Fes 
.° ~. that may be: taken or -held. simultaneously, |’ 
. but not as.to.the number that.may:be-held’: | 
vin. SUCCSSION: = aoa nace nmnenn tense nae 
- -, 5,:One. who, prior’ to. the passage of. the Gea 
gs ‘leasing act of February 25, 1920,.went ‘upon ~~ 
|», lands. embraced within..an-unrevoked: coal | 
ae land withdrawal and made large expenditures: teh ie 


153 | 


7..Neither.the leasing. act ‘of: February. 25,°.. 


1920, nor any. other ‘act:of'Congress‘accords to 
Surface entrymen or. owners-under: the home: | 
stead law a. preference: right to a:coal-pros-- |... 
-pecting permit or to & lease upon the land: SO. ef 
CO ee ] 


-8. Where one~ who: 4s) not ‘entitled’ 


‘toa *. 

preference- right to a coal. lease: has: in: good | 
faith, under - erroneous. advice, opened and cen abes 
developed a mine of coal, the Secretary of the’ *.. 


‘and. holding. of more, than. one lease is one of 


coed 


cae 
weet 


: the: exceptions. referred: to. .in: the: ‘excepting — 
. ease of section af, of that a 





“Coal Jands—Continued.. 
Pie Section 4 of the act of Pabruary 2 25, 1920, 
-.. which . authorizes the granting of a. second. 
|. -coal lease to a lessee through the same proced-_ 
{ure and under the same conditions : as in case. 
< |”. of an original lease, includes the authority to 
~~ Was; according: tothe, legislative. intent; to. “]..- ea prospecting | permit as s preliininary ee 
2h A An applicant for. a opel presnootie. er- e 
mit under section 4 of the act of. February: 25, 
1920, does: not: ‘acquire: any: preference: right © 
-to-a permit. by virtue of: the -fact that he is’ 
~’ operating under a lease. of: other. public. coal. 


2 oN 


Mie ee 


= Pie : 


Page. sg 


18. ‘The authority conferred upon the Pee 26 


|. retary of the Interior ‘by section 4 of the-act™ et 
in the development of a:coal: ‘mine thereupon: ne of February. 25,°1920, to grant, a second. coal: Pi ieee 
| lease or a prospecting permit to a lessee when © 4 Soe 
15g.| it is shown that all of the workable. ‘deposits; 0. 
<f-. covered by the original lease will be. depleted.” PE ae 

- within: three years thereafter, is not limited ~~ 


“14. Section 2349, ‘Revised, Statutes, doesnot... 


_- réquire that: a ‘coal: declaratory statement or 
notice’: setting . up a preference-right ° ‘claim’... 
|. must be filed within sixty days from the date. | 
|.. that possession was: first declared, but: con-: ' 

. templates that. the sixty-day: ‘period begins to: 
run at the time of the opening of a mine of.coal-: 
| and,.the commencement: Of ‘improvements . 

: thereon, accompanied. by actual ‘Possession of 


1sg.| 15. A coal declaratory: Statement which: is. 
ae eae not. filed, awithin sixty days: from the accrual 

| of a-preferénce right as required by section 
- 2349, Revised Statutes, but which is presented.’ - 


within the: ensuing year, affords the. declarant, : 


in’ the absence: of an. intervening’ adverse 


1% right: asserted at the time of:the filing or. other” : 
_|: disposition of the land, the same security ‘for’ 
|° the period specified in the statute as‘if-it. had’ 
been filed in MOG 8 ase ee ce 
16... The acts of one: in: taking and. “main=:: 
taining possession of.a.tract of public land and | 


7 Tnterior’ has. the: authority. to: réquite ‘one a a opening a-mine of coal. thereon, coupled: with: 


- obtaining the lease pursuant to section 2 of | 
_ the act-of February 25, 1920, if another, to ~. -and'proof, and requiring payment of the pur- 
-Pay'to. the -one making the.improvements "+ chase. price, constitrites an. appropriation of . 
. the. amount that the land has been’ enhanced... |}. 
in value PSreD Yt cece tees 
_ 9, The classification of public lands as val- ~~ |. 
‘uable for coal does not prevent disposition’ BE 
of, their oil and gas-contents under; the -BrO- aah 
_ Visions ‘of. the.act of February 25, 1920.-._._. 220 - 
10. Section 4 of the act of February 25, 1920, ee 
| ‘which gives the Secretary of the. Interior :au-. Ream Fee 
* thority to grant’a second coal Jease:to:a lessee. 
when it is shown that all of the workable. coal. 
7 deposits ‘covered. by: the. first: lease. will : be an . 
te exhausted. within three, ‘years: tbereafter, pro-. eee rae 
+. vided. that the aggregate.areas do, not.excaed eee 
__. 2,560 acres. contemplates .the. -granting..of a..° 
.. second. lease: prior to. the. expiration. of the. 
-. original lease, and this provision for the taking” a 


. -_acts of the local officers in accepting his appli-:. 
‘|: cation. . to: “purchase,” permitting publication... 


fe ee “the land, dilly’ recognized and noted ofrecord, © 
oe a sufficient to. ‘preclude the subsequent. allow- 
oe ance. of a homestead’ OU ae ; 
~< 17.'The- erroneous: allowance of a home- © 
|. stead. entry; subsequently canceled’ because ” 
|. of want -of citizeuship: qualification: -of ‘the ’ 
~.entryman; does not affect the surface rights © 
of an applicant to purchase: the land under - 
|. the coal-land laws who had, prior to the can-" 
| eellation, appropriated the-.Jand by taking <- 
and maintaining. possession. thereof and Det 
a ing a mine of coal: thereon: .._.....222--02.-_- 3 || Se 
~18,-Rights acquired’by the filing ot a coal: ae 
| © prospecting permit application, prior in:time,. = 
|, which the local officers suspended for further 
z showing on: the: part of the. applicant, are not ». es, oe 
defeated by the filing of an application by; 
; another where. the defect x was afterwards cured ae. 

“by an amendatory. application and the first 

applicant was not chargeable 5 ables Jaches...- 
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7 Coal lan ds-—-Céntinued, 


an of February 25, 1920, is discretionary with the. |. 
a ‘Secretary of the Interior, and such permit will ear | 
he issued only where prospecting i is necessary... 


19: ‘The issuance of a coal. prpeden per- © 


- mit, which i is merely & license, under the act: 


to show either the existence or workability of | 


+A 


- sionally does, issue. permits pursuant to. the: cae 


" coal “deposits..22.2 2. Beet ce it AS _ -3 


20, While. the Deparenent: may, and occa - 


Z -. act. of February 25, 1920, to prospect unappro--- : 
~..priated land: even though the evidence before: a 


3 Cobalt. 


dt. does not: appear to warrant prospecting, « 
-. yet; where an adverse claim exists, a permit’. 
__ will be issued only upon a clear ‘showing that: 


-... ment to the effect that. the declarant had. - - 


21 Where there had been no determination. - 


‘ by the Department, with full knowledge of - 


yoked upon the. granting ofa prospecting per- 


— mit under | the. act of February. 25, 1920, to. —— 
-. stamp. the. land as classified, claimed, ‘or.re- 
~ ported. coal. in character. for the purpose. of de- 


-feating en. entry initiated after the permit ap: | 


4% 


Pplication was. ‘filed but eae the aa 


22, Coal Serine: upon ‘public tands' com: © 


= ‘menced prior‘to the award of.a lease by one: ~ 


: -who becomes a. successful bidder for:a lease at 


on public auction constitute a trespass, notwith- _ 
4 standing that the operations were conducted. core 
~ bya potential lessee __ 222 eect ences, 


23. The mining of coal before the filing ofan 


as application. fora. coal lease by one. equitably. . - r 


entitled thereto. because. of. prior operations: 


-_ -constitutes.a trespass, but all coal mined/after ;. - 


the filing of the application pursuant to.which:: 


he the lease is-awarded will be deemed to. have: 7 
a been mined under the terms of the lease: -_._ 


‘24. Mero prospecting for coal as preliminary 


the commencement : of. improvements’ as that : 


: | ‘term i is used in section 3349; Revised Statutes, a 
and the: period covered by:such preliminary te 


vie declaratory statement is required tobe filed_ 


prospecting. can not ‘be. regarded as falling. : | 
witbin the 60-day period during whicb’ a coal. 


25. Averments in a coal declaratory. state- 


caused an. open. cut . about. &. feet. wide. to be > 


no “thereby: opening and. improving a vein of.: 


. good merchantable coal about 7-feet thick,’ 


“< are too general and indefinite: to establish the 
se opening and i improving ofa mine of coal: ‘as of © 


oO the date of the filing of the declaratory state- 
‘ment. within the contemplation of the coal’. 

Wend laws ec. ea 
26. Equitable’ title to coal lands cntered' ° 


re under section 2347 et seg., Revised ‘Statutes, 
does not vest in the entryman until the laws” 


-and regulations shall have been fully complied: - - 


with, including payiment of purchase price, 
and until that time alienation of the landsis 


. Without lawful effect sovbneriennenntenstrsier e 


Page 7 


501 | 


501. 
if Compactness. hei 


to the opening of a mine does not constitute. | 


Contest. +e ie Se apie, see 
ye See Appeal; A, ee ‘Cultivation, 4 4: : Hoee, 2 a ‘21, 23, | : 
: 26; ‘Notice, 2; 3; ee and Gas Frege 36. pei 


oe. ; ced bya a ay running g through: the. land. i 3y:4; 6. 


592 | _) 
“|” Practice 8 and 10, is nota. sufficient ground. for pty 


where the con- © 7 
- testant-is seeking to cancel an entry because’ 

he is’ ‘claiming the land: under. color of title, «, 
: ‘and the contestee fails to: answer allegations: by a 





CINDEX. 


| Coal Trespass: 7 
See. Coal Lands,. 22; 23. 


“T."Moneys recovered © for’ ‘coal oo ie 
upon the public lands are covered into the. 
"United States Treasury as.“Miscellaneous®§ = 
| . Receipts,” irrespective. of ‘whether, the tres- _ 

_. passes occurred before or after the enactment 
- of the leasing act of February 25,1920,and‘no .— - 
| exception is-made as to recoveries from. per- 
|. sons who have been awarded leases under that 

= act - ETE OER 601 


. Bee Indian Lands, 10, a 


the land has prospective mineral value__.... 343 Cc olumbia. Indian Lands. - 


— See I nian Lands, 3. 
‘See. Indian Lands; te 


Land Office. =... 


thority, 4. 


te Authotity to. consider aa detariniie the A 
- meérits‘and validity of applications for oiland =. 
: gas ‘prospecting permits, in the first instance,” 

resides in the Commissioner of the-Genéral' 
_. Land Office, and the fact that ‘the Jocal: 
. officers, whose. functions in this respect. are . 

merely. ministerial, received without: rejecting 
an application; : together with: the. ‘prescribed nae 
_ bond and fees, does not of- itself.confer upon... ~ 


| Page: vs 


: - the facts, as to the coal. character of land, the; . : Colville Lands. ee fr ee - ae. 
Sy doctrine of. relation. can “not. properly be: in-.. i ec . 


| Commissioner, of the General 


See’ Appeal, Ly Practice, 4 Supervisory Ate 4 : 


- the applicant any right to have his application. 7 : - 
: atte aoa aaa cara a ee : 203 : . : 


| (Community Property. . ¥ " oer 


See Homestead, “5: 


“See Oil'and Gas Lands, 38, 45. oa 


Confirmation. ~ ee a ee 
See Desert Land, 5, 6;- "Heeitedd, 14) 15; Recla- ee 


ee 45 5 Relingutah nent, o 35 Repayment, 1 2, 


4,10. 


Le Institiotionis: of aly. in, 1924, epatecia 
against homestead entries © on the charge. of 


- abandonment; Circular No. 750, amended; 
Circular No. 815,. ‘evoked. _(Ciroular’ NO 
1) So es ee idee hooks ata uals fe 


2. Failure to comply with the prone of Lane : 


lication: requirement ‘prescribed in Rules of. - a 


the: abatement of’ a contest, 


which, when undisputed warrant the holding: Aa 


tbat: the fragt was. 5. not. subject to entry.—---- 





Continuance. 









pac Btn ne “3B ‘The Land Department is without! juris: 
so @iction.to. entertain a contest against: anentry..;. | 
» for which’a patent.has been: duly. executed, ca. 

"> - put not delivered to.the patentee because it. | 
Was. prematurely. and’ erroneously, isstied 2 
fle Phe ‘requirement, in Rule. :of: Practice .°..|- 
ney “that; ‘proof. of :service:.of notice: of: contest bes 
/ 7. made witbin a: specified time, where. no-an- | 
_. Swer las been filed, is. mandatory, and, upon a i 
. failure of the contestant to strictly comply =|, 

. 165. 


= therewith, ‘the contest‘abates: ipso facto! 22. : 


{By Submission of: testimony at the-final: ee 7 il 
epee ‘ing before the register arid receiver-in'a contest” |: 

“|. *-¢a8e, after the taking of testimony before'a des-\. 4. 
ignated. officer; is\in/the: nature ‘of'a: ¢ontin:: 
waned ahd’ is to be'governed:by’ the: Rules: of: 
en Practice relating: to continuances::: 


6: Oné' who: has: purchased: uproverienta 


ee ee placed ‘wpon‘a ‘tract:of: public land by:a hore= i 
. ‘stead: entryman, - ‘and: is: occupying and: culti-: ” 


ar vating the land at'the time of the initiation of! | 


a contest by a third party; should-be accorded: . : ; 


the privilege*of intervening with the: view:to:: 
determining ‘his: right .to défeat the: preference: 
" “tight-.of: the contestant on-the-ground: of: 


“s..equitable eStOPD El tenprmnn-atepagnaqernns 5 


Contestant. 
Bee Fees, 2 Notice, 3. : ree ele: 
Contiguity. nf Merge 


“See Coal Lands; 13; Entry, 4; Ol and Gos ee 


Lands, 38, 43, 44; 45, 


pa 7 


See, Contest, 5; Praetice, 4. etd 
Coos Bay Wagon Road. Grant. 


See Oregon and iced Railroad Lands, 1 hee 


Costs. Fee | e ara pire? 
See Practice, 6. 


See Homestead, 1; “Jurtadiction,. 1 2; 3; Land ; 


_ Department, 2, ‘ge “Mining Claim,. 9; “Notice, 4; 


. Public Lands, 1; Res udleatoy Le. Pca Re a 


ate 8, 
ere ae 


a. Cross Lake. : 
See Lake, 1. Pe oe 


- Crow Lands. a eee 
See Indian: ands 4, 4s: Patent, Ua, 

- | Cultivation. - a as Ae a ee 
See. Arid ‘Land, 7 Pielrence J Right, cr “se eli ee 





- eomee Authority, 6. 6. 


> .dInstructions of February. 1, 1924, redué- eA 
eae ‘tion. of area of cultivation;. paragraph 27.(b), 
"Circular. Now} 


eee ;: -@ircular: No.: 541, amended, 
car ON) haa dant Fae gna er SE 
-. 2... The. provision in 1 the act; of tt une 6, “1912, 


batt pertaining to. the. granting of. teélief from the = 

'. area.of cultivation, required’ of: homesteaders, Be: 

». does not confér-the privilege of demanding as 
a matter of right that. the relief be granted or. 

-- mandatorily. require the. granting of such: ap- ae 


plications t in any. ease or: lass 0 








Cultivatton—Continned. 
“By “Where; ‘at-the: time of entry: under thes 


“equitable consideration in: ‘support: of an-ap- 


Cultivation. 22. tide. ghb es 
2 . 4) Cultivation of land of the original: farm, 
formerly under ‘cultivation, may be offered.in: 
proof of-cultivation- submitted in. connection 


Damages. ee ee me 
“See Bonds, 1;: Coal- Tone is: + Hémastedd: * a 
i 3 Jurisdiction, 3; Oil and Gas Lunds, 8, BY bolt 
fo 60, 61; Words and'Phrases, 14. . ite 
|.» ii Dnstructions ‘of’ December’ 29, 1923, tale: 
4 |. for fixing the’ measure of damages.in innocent’. 
por, timber. trespass cases: .-(Circular No. 909) 22." 
. ,.,2+.Tn, the settlement of cases against parties 
who have innocently, but wrongfully, taken. © _ 
- timber from public lands in States which have 
not-prescribed rules governing the measure of. 
: damages, the stumpage value,. or the. value of. 
the timber i in. the standing. trees,. constitutes: 
the full measure of damages that the. Govern: 
ment isentitled to Reeaeacaen 


Declaratory Statement. eae 
mile See Coal Lands, 15, 24, 25; Homestead, 16. : : tees 
Deeds. oe ee ae 

See National Forests, 3. | . - Rar 
Descent. and Distribution. a 


See Carey Act, 1; Indian Lands; $s ian 
Gas Lands, 33: 


Desert. Land.” 


- See Assignment; 1, 2; Citizenship, 1; ‘Entry, 
2; Military Service, 1: Reclamation, 12; ‘Re-:: . 
_ linguishment, 3; Repayment, 2, 6, 9; Reserva- 
"tion, 1. : 
“L, ‘Instructions of. September 13, 1923, effect 
. of: withdrawal : ‘of allowable application. to. aos 
Inake desert-land entry:_. 2-2 :2--------.---- 135.. 
2. Instructions of November 12,-1923, ‘effect me 
- of filing. of allowable desert-land. application. age 
a respecting the rights of the applicant, act of. 

_ September 5, Gy | Wem cuneate Hee 
~ 8. Instructions of April 26, 1924, acceptable - 
_ experiditures.. on: desert-land: entries; . ‘para- 
© graph 18, “Circular No. 474,: _amended. 
. (Circular No, ye 
AL. Regulations. of. “May- 20, 1924, entries and - 
2 ah proofs. under. ‘the: desert-land laws; Circular. 
No. 474, revised. . (Circular No. AA) coc 
_5..A desert-land entry docs not ome: within - 
the confirmatory provision: of section. 7 of the , 
- aet.of March 3, 1891; if the: final proof shows on 
_ i . ‘its face, at the time of its: submission, incom- oe 


2il.- 


~ tion. of the two-year. statutory per ‘iod, to. Tem. 
_ edy the defect or suffer cancellation: of the - 
‘ Se, ae eee A 


(bo 





“Page nae i 
“enlargéa homestead act, the land was subject 
- to entry under-both that act and-the stocks 
~ raising. homiéstead act, and was suitable. only: eg 

* for: grazing, ‘the entryman is not: entitled to: es. 


~ plication for reduction of the required area of? 


with aD. adjoining farm homestead entry=- caakee . 670 Z a os : | 


jet ee 


law: as ‘to, appropriation of : a water right, ‘and: a ae 
the. entryman is. required, before: the expira- Ce 


“Desert ‘Land+Continned. 


exchange of.entry under the act. of January 


a 27,1922, for public land. classified. as coal land, a e 
me ‘Estoppel.. 
which limits the area of classified coal land . 
that may~be-acq uired under the desert-land 


: must be controlled by the act of June 22, 1910, 


INDEX 


a - Page, 
ae 6. An application, based. ‘upon a. canceled: joer ss 
ane desért-land entry. for 320 acres, to. Make an. 


“Jaws to 160 acres with reservation of the coal. 


-.. deposits;- unless the applicant assumes the — me a Ba vis 
burden. of proof and shows. that. the. land is © ‘Evidence. re ee 


ne Sa? on non-coal i in character. ee es ee neneceene 374 


2. "Phe desert-land act. of March ig: ee 
Me which fixed the sum of twenty-five cents per 


reserved sections within, the limits of .a-rail-:. 


“ road grant... <---+--- caene eiaelet sue cecuasenas 


~ BL “The: act of February 27, 1917, which ex- - 


‘terided the act of August 30, 1890, by. per- = 
'- mitting one who. bas thade an enlarged home- - | 
stead entry for 320 acres, tomakeadesert-land 
entry for - 160: acres, does not authorize the . 4 


- allowance of any entry under the desert-land: 
 lawi in favor of one who: has entered and per- __ 
fected title to, or is holding an entry or entries’. 


: of more than. 320 acres. of agricul) tural land... 


"Diligence. - 


_ Discovery. oe 


560. 


‘See. Mining ‘Clair; 4 4, By 6, 10; on and Gas : 


"phate es 
Batty. 


a: Desert Land, 6; Patent, 2; Private. Entry, 1;~ 


; Records, 1 be atte 2, 3; Tepanie 
eh 8,10. - 
od instructions of. osniner: 3 1924, ade 


" {ninistrative ruling relating: to applications 


. under the act of January 27, 1922, tor change 
OF entires. “(Circular No. 967) . SoS Su Meeveadas 


2, A change of entry under the act of: Jan 


fe uary 27, 1922, for 160 acres, ‘based’ upon & can. 


feteeg 3 celed desert-land entry for 320° acres, exhausts — 
. the right. of. the entryman to ‘Make a further -. 
"e ‘anes under the provisions of.that act... 
a The act of January 27, 1922, does not au- 


: throize the Secretary « of the Interior to permit * 
~ one to select’ and transfer payment to 640 acres - a 
designated: under the: ‘stock-raising homestead 


ie ‘act i in exchange. of an entry made: under sec-" 
Peet tion 2289, Revised’ Statutes, for 160 acres: --_ 


635 


aA change of entry under the act ‘of ~ 
J anuary’ 27, 1922, may be allowed for two or: . 
. more ‘incontiguous tracts subject toentry pro- 


vided that none of the tracts is-part of an area». a 


= approximately equal to that embraced in the | 


“: pence QDUY--y-nteenrevyrecvnssseneneraes 


636° 


| “See Citizenship, 1. -: ser 
Expenditures, Authorization. 
“Lands, 10, 30, 3, 4, 2%, 45, 66, 8, 13; Poe, - | . Ae me 





‘Equitable Aqjudteation, ae a ; es a 
See. Patent, 6. ee Bh Seed cs, a, 


i Equity. - ee. 


See Coat: ana, 6. ia oe Nee 


’ See. ‘Appeal, 4 * Contest, 6; - Mining Chaim, % ae 
Ol and Gas Lands, 48; cscs ain > ss 
Waiver, 2. | : sea 


See Coat. Lands; 25; Contest, By +. Desert Lond, i 


65: Homestead, 2, 4; 11, 29; Land Department, = 


2; Mineral Lands, 2; Mining Claim, 1, 4, 6; 13, Pies ce, 
14,15; Oiland Gas Lands, 7,13; Patent, 8; Prac: ee 


of all’ desert-land entries, did: not.supersedo ~ | ‘ce, 2, 3; Public Lands, 1; Relinquishment,1 


and destroy tho proviso .to. section 2357, Re-. 
vised Statutes, which fixed a. double price for 


a ae Repaymént, 18; School Land, 2, 6, 7, 8, 9 Selec. a. 
1 Hon, 25. Warrant, 2; Withdrawal, 2; 6. . 


1. The fact that an application” for an n oil: 7 


| and gas prospecting permit was deposited in. fe 


the post office on a certain day and at acertain ae 


~ hour,: does not, when wholly unsupported by. . 
~_» other. evidence, create” a: statutory. presump- . 


: tion, such as obtains in certain cases involving. ae . =. 
- mere notices to. individuals, - thatthe appli- - is 
cation-was. delivered i in. due COUNSE-~-a--ni-2 413 | 


: ‘Exchange of Lands. 9 


See National Forests, 1, 2, 13; Nationat Party ee 
4 Railroad Grant, 2 ee er eS mee 


vee oc ed Exemption. 
See oi and Gas Lands, 25, 27, 2, 86, 67, Bee 


_ See Indian Landa, mW aoe 


| Expatriation. a 


for. : 
‘Ses Accounts, 1 


Cee ie oe Farm. Units. 
See Lppeii, 2 _Assigninent, 3 Coal Tania i 


See Homestead, 12, 1B. 


| ‘Federal Employees. - 7 


ee Instructions of April 12, 1924, prohibition | 
against. Federal employees holding interests:. 
in Indian oil ‘and gas TASES sa data ecaenens. 412... 
Federal “Power Act. ci on eee 
~ See Mining bigs ca ne ne 


: Fees. 


See: Commissioner of the General Land Office, : 
1; “Homestead, 9,11, 14, 15; National Forests, — 


i Oe Oil and Gas. Lands, 24; Records, ‘ke Repay-. : _ 
o Thent, 12, 13, 14; ase ye Vested: lan or Ae 
sf 4° ; Dy oes 


“4. Instructions © of “September 10, “1023, 


| 7 charges. for. carbon copies: of testimony in. 


contest. cases; instructions of May 28; 1910. ~ | 


- -(88.L, D. 615), modified. * (Circular No. 904) 133 _ : : 


_ .2..Theé--presentation of -an application in - 
due form by a contestant to enter lands em: ~ 


- -braced within a prior cariceled’ entry in ‘the — 
“exercise of his preference right. does. not have | 
"any segregative effect: as to the land involved fae 
a? until the eee fees have bent tendered. 177 rar 





Fees—Continued.. 2 ‘fo | ‘Homestead. Page, 


3. As neither the leasing abt of February 26,. 


1920, nor the regulations. thereunder specify. y i 
~ the procedure to: he followed where applicants cae 


~ filing fee, the general instructions of: August 9, ‘ ” a 7 ane a Fort. Assinniboine’ Lands, re Homestead, ie a" - - by 

1918, Circular No..616, relating to the keeping |. 18; Indian Lands, 2, 3,'4, 8; Isolated ‘Tracts, 

of records and accounts, are re applicable..--.-/ 582. see Jurisdiction, . ae Kinkaid: Act, sds * Mineral os ee ae 
ea ae Lands, 2 Mining Claim, dy Mortgage, By ge td 


i al Proof. 
See Arid? “Land: AY 


~ Rights, ss 


os Forest Liew ‘Selection. 


: See Laches, 1 


oo fault of the party. waking the: selection: Peele 
"+ pending forest lieu-selection is held invalid; | ~ 


\ does: not. authorize’ a. ‘purchaser. of. the. “Uns 


os Gonerally. BE Bea at a 
“See. “Appeal, I: “Application, 1: Coal ‘Lanis, am = 7 


_for prospecting permits tender an insufficient. | 7 16, 17, 21; Contest, 1, 2, 6; Entry, 3, 4; Fees, 


~. for oil or gasissufficient to warrant their with; © 
drawal ‘for:such: deposits, and one. who ‘after- 3 


ee LS wards « enters :them’under' a nonmineral land... 
and. equally. against anyone’ claiming . under... 


: - > the selector, except where'title to the selected: 
_*. “tract:has:passed fromthe Government an ais, P 
ne held: by: a bona: fide ‘purchaser. SU a 


2 ‘The proviso to the act of March 3, -1905, en des ee 
are in fact nonmineral in character. ea eon 


ware, ee eas ee Notice, 1, 3; 6; Oil and Gas Lands, 7, 13, $2, 4 2 
‘Cultivation, 4 Desert. |. 47, 48, 49, 63; Patent, 6, 8, 11, 13; Relinquishment...\: ode, ie 
Land, 5; ‘_Hoinesiead, 7, 8,9, 15, 23, 26,27, 303 <1, 2 Repayment, 3, 4, 7, 8, 10; Settlement, 1; 
| Oll-and Gas. pans, 7 18;, Pcnioe 135, ee one Survey, 8, ie. Vested Rights, as: Waiver, 1, a ae 
- eae fr _ Witherawal, Be ny 
.. '* 1) Service of notice uponia homestead es noe a 
_ man of the commencement ofa suit against: Noes 

: oe as es him in the local courts, by an. adverse, claimant: 800 | 
1. The’ selection of land: in: liew of. a. Felting? 21 
Sai * quistioa claim in a forest ‘reserve under the. } 
“act of Juné-4, 1897, can be exercised only by 9. |. 
Le or in behalf of the owner. of the: land relin-.: * 
— ‘quished, and any defect of title in the pur- ~| 
_:, ported ‘owner of the base land is’ properly.» | . 
>= subject to:.objection’ as against the selector:. 


BP in no wise. calls 1 in question before: the: Land::.+: een : oh 


5 ee published report, by- the. ‘Geological: errs 
- “ garvey that lands. are’ ‘prospectively valuable . .:: 


|: law: must: either’ consent to -take.a restricted cg 

patent in accordatice with. the provisions..of 0°00 

sod |. Section 3.0f the act. of July.17, 1914,.or assuine eee Pas 
“| the: burden ‘of proof and show. that- the lands 3:00 “> 


3.47 homestead: application based - upon: a 


dai of settlement initiated ‘subsequent in:, 
te - |) time. to: an oil ‘and gas prospecting. perms 

~. another selecti nma ma li 1 th eof, nee 
= ar selectio y be dein or Marea: ia -application,. can only be allowed. subject to. the ~. 


“patented: selected tract, without: ‘otice of: ;. Peservations..of the act of July 17,1914, and;.. 


‘ : fraud, to’ make a- new: ‘selection;. Gf: ‘the base ae ac 
o> Jand. had been fraudulently. acquired and the ee a 





> pon. waiver: of: ‘damages to the. ‘surface im- 


provements. as required. by: section. 29 of the. 


“ selection properly Y Te}eCtt an eneenaa serena 504 “act, of. February 25, 1920, and the permit; ap-.. 
pe a Te 1s pieant is:not obligated: to show ¢ cause. against: 
Forfeiture.. eet a ee _ the. allowance’ of the homestead: apcliostion ce 
"See: Mining: ‘Claim, A 8 13; 01 and: eas oe _ upon those conditions. eae eaarree NINES > ou ee 
Lamas; 10; Practice, ‘By: "Reclamation, % fe |... 4An entry-for land segregated by the: DFIOE 22 te 
; oo payment, 14; ‘Withdrawal, Ave ee |e issuance: of an oil-and gas prospecting permit... ae 
‘|: canbe allowed only for so much of the surface. 9. 


‘Fort. “Apache ‘Lands. | x a 
“See Indian. Lands, 1. o 


Fort’ ‘Assinniboine. Lands. 
ae: Tnstructions. of February. 8, 1924, Fort... aia 
_. Assinniboine Abandoned: “Military. Reserva-. ee, 
x ~. tion;: extension. of. time for payments; ‘Cireu- 
Jar No. 899, amended.’ (Circular No. 914)___ 
2. Instructions of: July 22,.1924,. Fort. Assin-: Oe 
- -. .niboine Abandoned. Military. Reservation, peeale 
x Montana;: extension ‘of. time. to Inake pay- 


_ ménts act of J une: 4 1924. (Circular: No aoe -entryman within the intent of section 7 of the. 7 Pisa: 
954). “ aE a eee See Rn See ae SR 586 Pea enlarged homestead act... Bubs ai ea ta cache 
ert eT Widows Heirs; ‘Devisee. te ats 


- Fort! Boctnata, Lands. oe . ae 
See: Indian Lands, 2 men ee 
Fraud. on , 


See: “Homestead, 30; Taschen y; Oi and Gas. ee 
Lands, 9;: leita 16, 17,18; nce oe 


3 Hearing, 





976.|°" 





|. as is not: necessary ‘for the operations ofthe... 
| Permittee, :and ‘the: fact that fhe geologic |. 
.. Structure within. which the land is situated is. =). < 
“producing. is.a circumstance properly to Dee 
considered; but.does not change. the situation es: 
_.a8 tothe rights of the parties..202 022i 60c.25 oy) 
5s An, original homestead entry which tee gee ee 
- Decome the community property of the entry=r — 
'- Iman and his wife, although the legal title is in... 

- the name. of the latter; is still‘owned by-the |. 


See. Carey. Act, 1. 


1 Additional. 


- See Homestead, 23, 28: Kinkaid Act; 1 


ee Bis An adjoining farm.entry for less. than oi: Wes, Re ee 
_aeres.is‘a proper basis for an additional entry. - je eae 
"under section 2 of the act of April 28; 1904, for... 
» - an amount.of land which added to the areaof; .”~ 
land ‘embraced. in the: adjoining farm entry... 
will I not exceed, 160 actres....... wwe ciemacdsacee: Old i 













. | of reclamation homestead entries’ are limita- tee Te 
ae tious, not on' the. qualifications of the. assignee, .: : 


--. eaused by the right of way, ‘but the water ae . . 
_« charges willbe based on the irrigable area only-“392 | 


~ :yeclamation homestead act,.but such-rule,is,, }; 
. not invariable. and: may. be modified. to meet ° at 
‘engineering « or diese conditions-._.-.-.-- 392 |. 


Homestead—Continued.. 


Adjoining Farm. | 
See Cultivation, 4; Homestead, 6 


. Enlarged. 


‘See. Carey “Act, 1; Cuttivation; 2 3; Deiat" 


Ss Land, 8; Homestead, 5, ‘2B, 205, ; Mortgagee, h 7 “ 
ay Supervisory Authority, 6 ie ere e 
-.. In National Forests. : - ee eras 


‘See- Survey, Te: se e4 


i Reclamation... e 


Bee Repayment Be 


eee C ‘An alien. who a mabinttted bee ee oes 
ae soc: upon a reclamation homestead entry... | 

-. which’ is satisfactory except as to-his citizen- ~~)». 
: ship qualifications ‘may. make a’ valid’ assign? pe of the required. final: commissions, : -after the: : 


e ment: of the oe pacer the act’ ber J une 235° 


ie One who purchases a ‘Yeotaarintion: hone: ee 
stead entry at a mortgage foreclosure gale upon: | 
. which satisfactory: final. five-year: proof auaseee os ; ties. ft earcotasennee ae 

previously been submitted is entitled to: have: J. Paras ae SSeS 
the foréclosure deed treated-as.an assignment: "| | ee ores 
- of the entry under: the act. of June 23,:1910.2i2.°4 |: 
> 9 The! ‘departmental | rule. ‘that where. es be 
. desert-land entry upon which final: certificate coe 
: had: ‘not * ‘issued: is. acquired: by: an. assignee Biegasts ? agent was ‘not: extended: by: ‘Congress: to: ‘in=* > 
: through: mesne’ transfers, “that assignee}: fii 
“qualified, is entitled’ to hold. the: entry, al-. 


though © the intervening. assignees: were not. 


: a 


_.: qualified to'take an-assignment; ‘is‘applicable'=: i 
_. priot'to payment of final commissions to recla-:.:°" a 
“‘riation homestead entries’ upon «which finals: {7 Right of Way, 35: Vested Rights, 2. eer 
-) proof:of compliance’ with the- ordinary: Bees 
‘quirements of. the homestead law has: ‘bebiesi 
subniitted-and accepted >_--- see cieweste Soe wu 268 | 


“10:-The. limitations iiposed on: ssslaniients 45. 


-“butontheright of the assignce to receive water: 268 


Uy Where land within a reclamation: home: 


oo stead entry-is included within a petroleum re=: - 
"serve prior*to payment: of the: final commis-:. |, 
"sions; the -entryman must ‘consont-to take a». |: 

-_. restricted. patent. as ‘provided | by: the act’ of... [2 > 
2 July 17, 1914; or apply:for-a‘reclassification'of |: 

- -- the ‘land, and; in the latter alternative; the... ° |; 
|. showing: as-to-its: tmineral. character. must: be: | 
‘as of the date of the payment of‘the final:eom: \.: ~ 
missions: -1-Liehsioece ats l Soc 41208 | 


“12. Where a farm: unit which :-has been‘sur-:-" 


-syeyed without segregation: ofa: railroad: right. Hag i | 
ve _ homestead. act “for. a. ‘tract: of. undesignated : 


_-of way contains Jands-on both sides thereof, .. > 


the purchase price as to diminution in area.’ 


13. In the establishment of farm units ina 


5 reclamation project upon-lands crossed by a.. - 
- > railroad right of way, the’ units are: generally». 


; _ eonfined to one side of the right of way,.and no: o Le 
_ part thereofis included in the survey pursuant... |, » that act, confers upon the applicant a prior... 
28 > right to. the surface that is not subject, to con- a ee : 


~ to which the Jands are disposed of under the. -; - 


‘Homestead —Continued., 


oa oe 
este Reclamation—Continued. . 


: : troleum and naval reserves;. -stock-raising. and, 
| other homesteads. - 


— disposition of such unit under the: reclamation: at land. can not ‘be: charged: with cldiming ‘the’ ’ 
“homestead -act will .be: made in: accordance *. | 


with the survey without any. deduction from... 


“reserves to the United: States the mineral sae. : 
oe) posits in’ lands entered: as. stock-r aising. home-"* ‘ 
a steads, - cand: the: filing: of an application .to” 
make entry of Jands;: subject: to: entry; under: ' 





“INDEX: 


Rages, 


14. ‘Receipt: ‘for the papinei: of the fnsle 


ie commissions: at the. date of the submission of ..\°. 
- proof. of compliance with the ordinary:provi-.’- 
-. sions of the homesteatl law in’ ‘connection with 
ae ea reclamation homestead ‘entry: does not:start’ : 
an the running ‘of the confirmatory: period i in the! 
ios proviso to section 7 of the act of March 3; 1891, 506: 


15. The commencement. of the. running of 


: 7 the. confirmatory period i in the’ proviso to Sec: | 
* tion-7. of the act of Maret 3, "1891, in connée- ma ss 
: tion with | a reclamation: homiestead entry is: 

thé date on which receipt issues for. payment * 


entryman has conformed his entry toa farm. 


unit,. shown reclamation of one-half of. the i irri- 


gable area in. such. unit, “assumed. payment. for .. 


7 ei: water. right,. made payment. of all. accrued 
water-right, cbarges,. and: submitted. Brook of 


500 “eo 







Soldiers. 220. fies ce ok Seles 22: 
16:-The; pravislon! of section’ 2309, y- Revined:: Pe 
Statutes, relating: -to' the: filing of: soldiers’ ander 


: ‘sailors’: ‘homestead declaratory’ statements | by : ie 7 : 


; “elude survivors: who: served in: the: War. ‘with 


Germany, ‘and ‘oonse quently: is’ ee oniesin. 


ia ‘to thems eons: : ceenneeaera 
: ‘Soldiers’ Additional.’ 80 Ree 


See Homestead, ae cara ‘aiid Gas. Linas, 63; 





sate 


of the geologic structure of a ‘producing oil’ field 

' after the. filing’of an‘ application to: make'a’. 

: ~ soldiers” additional entry ‘thereof ‘is “not Be 
‘ground for" the rejection of the applieation- 


‘Stock Raising, ee ere ah 2d 


i “a i 





- SeeBonds; Gea: 3: Cultivation, 1:3 : 


ae Entry, 3; Jurisdiction; 1,:3;. Kinkaid Ach, Ug... ee 
a Mining Claims, 2; Oil and, Gas: Bands, 8, 9, 60,. = _ 
GL, 63;. Patent, 5, 7; Practice, 5; Supervisory. ey 

Authority, 6; Water Right, 1. BRUM Ved 









18. Instructions: of February: 2, 498455 pes. 


(Circular No. 913). ate “pr: 
19: “Instructions: ‘Of: July’ 19, 1924, ‘Fesidence © 


> ee prior to designation on’ ‘stock-raising home * 3 
steads,. act’ of June 6, 19245 ° '(Cireular ‘No. 952) 0 3 


20: “One. who ‘files’ an ‘application ‘ander ‘the’ i 
eniareed homestead’ act. ‘or. ‘the’ ‘stock-raisin 







: land ‘therein déscribed until the ‘date ‘the. ae 
z application is allowable aiter eg designation. ayant 
. of the land becomes effective ::it.i Seeearaaaal a 


21. Seetion 9 oi the act of Decenibér 29, 1916,. 


fon 


_test by a: m yeral | claimant who bases his tight. 
{upon “discovery made alter the filing of the’. 
Cader orcas rag eer oe oe = 


ny 








|-Homestoad—Contintied.. 
~ 7. Stock-Raising—Continued.” 
22. While: ordinarily : the Debartment: wil . 
- not inquire whether an applicant: under-sec-' > 
. tion’4 of the stock-raising: homestead act’ has. 
"> eomplied.with the law in connection with bis °* 
original: entry, yet an exception will be made’: '” 
_in: favor’ ofa conflicting applicant ‘who .has’ 
placed: valuable- improvements. upon the land: 
and. made: allegations. which, if.sustained at.” 
‘the hearing, warrant cancellation thereof... 
23. Where'an additional entry, made under: 
the stock-raising. homiestead act of ‘December: a 
_ 29, 1916, is governed.’by the provisions “of 
"- section’ 4 thereof,’ anid acceptable: final proof’ 
~ has been submitted on the original entry, the.” 
. entryman: ‘will only .be required. to ‘show at 
'_ time’ of submission of final proof on the addi-’ ae 
tional entry ‘the presence. of. permanent: im- 
_ "provements, tending to-increase the: value ofr 24 
the land: for’ Stock-raising . purposes, :, of. the ae 
e. value of not: less: than: $1.25 per: acre. -- 2-2 --. 


24, “An entry under the stock-raising. home- ° 


oe stead act: predicated: upon, a. ‘settlement’ ‘on. ee or ie 


Jand: within a school. section will’ be. allowed., : 


"4 ‘eftective prior: to. the completion.6 of: the: survey 


~ In the field. and no protest is. entered ae me) 


.. , State against the allowance of the entry_.22:.-591: 
7° 25. The Secretary of the’ Interior may, .in . ve [ 
the .exercise of his .supervisory,: authority, ~ 
aoe permit a stock-raising. homestead entry. tobe .. 
amended: so-as.to-embrace‘ land wholly: dif...” 
_-- derent from that originally entered; where itis: zi ; 
ae ‘satisfactorily shown that; ‘through no fault:of © 
_. the entryriian; the ‘land’ is ‘so. far ‘unfit for’ <!- | 
 -Oecupancy as to. render: it’ practically. impos-- : 
sible to comply withthe law. relating thereto_! og 
2, OBS Failuré to comply with the. provisionins.... 4. 
: the | third. proviso to.section 3 of. the stock-' 
.. Taisizig: homsétead. act; ‘specifying that‘at'least’- |. 
one-half of the required’improvements shall’. ’~ 
|. --be placed‘upon'the entry. within three years © 
+ from‘ the’ ‘making thereof, while a ‘sufficient’ ae 
_ ¥round ofcontést, yet, in and of itself, willnot 
7 Le held. such | ‘a default that: the Department nee 
"must. upon. its own initiative cancel the entry_. as 


27. Where at the time of submission of final. 


i proof. upon.-a stock-raising ‘homestead entry... :,: 
improvements to: the: extent: of; $1.25 per acre «. 
. . had not. been placed upon the land, and ample: —. 
.y time remained. within the statutory life of the... 
“oe entry: to’ make the required improvements, «::' 
-. Withdrawalof the proof'may be’ allowed'and 
the entry: permitted to remain’ ‘intact; stibject : 
to the submission of new proof; at the proper: ieee 


wees pon ee ees con ene ene 


. 2B: ‘One. who. has: filed’ a ‘complete applica: « 

~ tion to:make a homestead entry which i isheld 
Suspended pending ‘a segregation survey, is — ee oe 
sage entitled to. make an. 1 additional, sstocke-raleing. 


Page. 
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Pans 


we | | 






| Improvements. 


See. Bonds, ay Coal Lands, . 6, 8 14, 94, 95 ee 
. ~ Contest, 6 Desert Land, 3; ‘Homestead, 3, 22, 23, 2 - PY 
3 2, 29, 30; ‘Sutisdiction, 3; Mi ining Claim, ae 

~ 8, 9; Oil and Gas Lands, 2, 8, 57, 58, 61; Phos-" 


: : “See Patent, 1; ;-Redamation, 0; Withdrawn, 
a ae ca » State: indenialty’ selacti, candela He 

‘ ‘upon ‘the default ‘of the: selector after‘ due‘ 
_- notice: to ‘answer! the’ charge: ‘that ‘the’ land is: 








Homestend—Continued. 


Ie Stock-Ralsing—Continued. 3 

6 29. While an‘ agent,: ‘iramsferes: or‘ incum-; & ea 

hs branéer i is not permitted to perform any pro--'° /. | te 

» vision of the homestead law whichis required” Moe 

. tobethe personal act, of | the entr yman himself," 
’ yet a transferee or: dncumbrancer 1 may,-in the: 


‘Page 


event: that’ the debtor: ‘defaults, : submit evies 


ments of the statute..-----. Saas hie ee a Sa ae 
- 80. Where a stock-raising homestead ‘entry: 


_ man, after mortgaging the entry, defaults’ 

‘ without. submitting final proof, although’ re-. *~ 
-. quested. to’ do'so, and the proof offered by: the : 
“> mortgagee is’ found. to-be. unsatisfactory be- 
cause’ of ‘insufficiency of improvements, the’ - = 

.. latter may, upon a satisfactory showing that.“ 
the former had met the legal requirements of. ~~ 


phate. Lands, ly Preference: ‘Right; ‘Ay, Reclama: 


"Water, aah | L. 








| © dence: probative ‘of: the’ fact that ‘thé entry-<"- 
.. Man. had personally. falfilied | ‘the require: 


| the statute with respect to improvements, | 
|-) but had stripped the land with the apparent: 
_|°. intention ‘of defeating the’ just: claims ‘of the * 
"|, Mortgagee, “be” permitted ‘to restore in. value 
“| «the improvements thus removed'and to sub: e 
. due mit new proof. uatee oe ae ( 
. _Whete! the settlement. was made a and. the des: sm e ae Sie eee 


eee Auttority, 3 ‘Suoey, ce ae 














"2. Congress i in providing i in section 29. of tte’ 


net: of Tune 20; 1910; ‘that: indeminity “school. 
Selections ‘by: the State of Arizona should: be: 
: made: subject to: the’ approval of the’ Becratiy | 
~ of the Interior, who i is charged: With: the: duty.” 
“of determining the character of public lands, * . 
: intended’ that ‘such approval’ should ‘consti-, 

‘tute a finding that: the lands were of a, charac: ; 
: ter’ which: made them. subject to’ seléction 


under: the ‘act. and be. equivalent toa patent,. . 


thus ‘depriving’ the. ‘Land ‘Department « ‘of: 


further, jurisdiction ‘thereover, even . though , 








minéral i in: character,’ ‘Will: not. be: reinstated: : SS a gt. ee 

_-. for the: purpose ‘Of: ordering’ a hearing: ‘in ‘the 
"presence of an: adverse: claim,’ even though 

i such’ claim was'inadvertently: ‘allowed:- ee 2 


> the determination as to the character of the | oS 
_land:.was erroneous; after such approval the =. 
provision of section” 2449, Revised. Statutes, He S a. 
-' that the question’ ‘of mineral character, shall. 
| 4 remain open, is s applicable. .... iS eeeupenens 


oe : 104. : & 


“Indemnity—Continued. 


segs AS ‘State may select, subject to ies reserva- 


ee tows contained in the acts of. J. une 22,1910, 


Apri} 80, 1912, and July.17, 1914, ‘lands in 2 
. designated school’sections as: indemnity for: 
_losses' to the grant-suffered on account. of.the .... 


2 _muineral. character of those ‘sections, . and it, i is 


. sites within those reservations that. were. cre- 
to ated pursuant to the act of March 20, 1906_. 
-. ° 6.¢Phe. status of the Indians. and. other ©. 
ore “natives” of Alaska is similar to that.of the =... | 
American Indians within the territorial limits; - 
of the United: States,.and the extent. of their..;.... 
interests. in the public lands therein is merely... : 
_. that, of-use and occupancy, subject to, such... 
~\. further grant of,title as Congress from time:to~. 
_ time may. sée.fit to accord: .-------- LOR we é 
:..: 7. The tide: or. other. lands ‘in: ‘alaska, 00, | 
a cupied or reserved for the Indians or natives, on 
can not be. disposed of by them under existing .. 
law, but the power rests with Congress, with’... 
or without their. consent,. to provide for the. <. 
_. ‘qaltimate disposal of these Jands_.. 2... B18. -_ 


“Indian: Lands. 7 are ie 
. See Federal. “Rmployees, 1; Ot and Gas 
-. Lands,: 4; Patent, 14; Reclamation, 1;. Reser-. 

"vation, 2; Right of Way, 4; Town Site, 1, Does fle, 
1, Instructions of January 7, 1924, etaton 
_\-of'time to-purchagers of ceded Crow Indian = : 
© lands. for making payments. 


: time for payments on homesteads within the _ 
 .Fort. Berthold Indian Reservation, North . 
~ Dakota. , (Circular No. Ce iuanns “BT 


os ~ immaterial whether-the section selected: or. ; 4 
. some :-other designated section lost . to. the = 
; grant, he used as basis for the aia se 


Cireulas No: | 


2, Instructions of J uné 19, 1924, extension of 


_ 8. Instructions of July 1, 1924, “disposal. of 


public Jands in the Columbia or Moses H Reser- . i i 
ke vation, ‘Washington, act of June 3, 19242020022 


4, Instructions. of July 5, “1924; extension. of-: 


_ “time for payments by. purchasers: and. entry- a 
men of lands within’ the former Crow Indian ~ 
ee ‘Reservation, Montana, 


(Circular. No. 948). 
6 The provisions of the acts of: Ji une 30, 


1913; and March’ 3,, 1919; which’ vested the. | 
. ‘Secretary of the Interior. with the authority to. 9 | 
- - dispose of the remaining unappropriated lands _ a " 
- inthe Kiowa, Comanche, and. Apache Indian 
_Reservations in Oklahoma, have no applica- . 


tion to any unappropriated lands in thetown - 


&. Section . 27 of - the: act’ of. June 25, 1910, 


on ‘Chippewa Indian lands, : ‘does not require . 


‘the collection’ of the appraised price’ of the’ ~ 
434, 


timber on an entry more than.once-....--..-. 4 
9. The act of June’ %, 1897, does not entitle . 


between a white man and ‘an Indian woman ae 


to enrollment and to share in thé distribution.” . 


-.. of tribal -property, unless their: mother had. Ph 
- beenrecognized by the tribe as belonging there- | -_ 
to, and, in this respect, the act did not con- 
template a forced recognition without the 
ig" ip geoneent « of the AG fre sea irnoanerentedscin ner ; 


Page - 


i 


ne es Way, 1, 2. 


co Diese Tracts. : ae ee ae — oe, 





INDEX: 


| inaten Lands*-Continiied.: 


Page 


40.:The issuance. of.a lease’ donférring’ has. 


right to’ mine all the. metalliferous mineral de-- ‘ 
‘ posits.in a tract.of land on the Fort Apache. ~~ 
| | Indian Reservation, Arizona; pursuant tothe >. 
~; act of June 30,:1919,.as amended by the act.of 00 
:. March 3, 1921, precludes the. granting ofa. 
~ Jease.to ‘another forthe mining of any oneor. ‘ 


in more of. the minerals Specified. in those acts so. %, 


: eeu as the: original lease is in. effect_..---- 2 


ie on | 
.. |." >. 1.2 While the exemption from taxation fora). 
oa definite period acquired by an Indian allottes. =, 


¢ under: a. trust patentis a. vested right. of which : oe 
" he can not be deprived without his consent, | 





mene A; Reclamation, 3; 4, 5, 6.7, 


~ Sée’ ‘Indian: Lands; 3 


“|: yet, where he voluntarily applies for and Ob-- me 
_: tains a patent in fee simple under the act of ..:-° ~~ 
+ May.8, 1906, he thereby waives his right to the 
“ exemption from taxation during the remainder. 


g |., of the original ‘trust eed a 601. 
= , ‘Instructions and. Cireulars. . ee 
| See’ ‘Table of pages: xxii. and xxiii ee oe pipes ae 
; Intervention, . aoe. mes ; | 
(| Bee Practice, 7. o 2g a. : 
Preigectons OU iata pee shea oe a 
- See. Eis ead 1; mesa, 12, 13, “15; 5; Pey. a Fe 


12; sie of ee a 


 L, Publicland ae by one Sunder sé albu a ae 
- oftitle is not subject to éntry by another, and” 


: ‘an application: to-make homestead: entry - eed ‘ 
‘such. tract::will‘not defeat: the - Tight: the 


| - occupant to acquire title: under. section’ 2455, ~ ries a 
* ‘Revised: Statutes, which: authorizes the-sale»0 3. 


. of isolated tracts,-or. under,.any other- appli-: ic 


: _ gable public land Tas —oongecrtanrasitinss d 


a urisdiction. 


See. Contest, 3; Indemnity, inban Ponds wo 


: Land. Department, 3; Mining Claim, 9; 


+ Notice, 1, 4, 5;. Oil and Gas Lands, 1; Patent, ne oe 


. 2,5, 63 “Reservation, 4; Riparian Rights, 2, s&s 5 ae 


iz ‘Secretary. of the Interior, 1; Survey; 2. 


Te: “Consideration and adjudication of ques- | ; 


tions: ‘relating “to. ‘the’ ‘character of - patented 


~Jands aré solely. within the jurisdiction of the a 


“courts and}. after the issuance of a ‘patent, the 


~ Land Department is’. without: ‘authority: to: 


’ > try and. determine ‘any: aacshion of right. uae 
pertaining theretou2 se. 23 SHecdos towne Ae + 
be { » 2, ‘Prior to’ the issuance of: patent, title to. -!- 
a which provides for the sale ‘of. the pine: timber . 7 | - ms remain fe a On feed i onpardion : : a 
| ministered,:by,. the..Land Department, and... 
- until then” State ‘courts are without jurisdic- 


‘ tion to. vest. or. divest, ‘title: under. any of a | 


“ those. laws_--:.-. Seen: NON: 2 oe, a a aT 


321 | 


/- 8./The: enforeément of. fhe: provision. in sec- .- 


‘| = tion 9 of the act. of December 29,1916, which = 
.| : obligates ore -who goes upon ‘lands within. 
| 8 stock-raising. Homestead” entry: ‘to prospect’ ee 
' for mineral to-reimburse ‘the cntryman for”. * |. 
injury to his permanent improvements, is 
‘for the courts and not. within the jurisdic. - =-.- 


a tion of. the Land ‘Department....-.+-----.-- 610 oy S 


ley 





Ramee i a : 
| Kowa, ete; Lands. oo ‘Land Dopartnient’ Canta: Bae: 


- 3. It is exclusively within. the: province: of: . 


- See Indian: Lalas, 5, ‘Town Site 1, a REE Oe 
ad “the courts to declare an-act of Congress uncon- ee 


“Kinkaid ‘Act. 





ca The: Kinkaid. oe es of. pe 28, 1904, 
* hes. no; relévance: to. the. right. to. make ee 


+ under the-stock-raising homestead -act of. one:. 


. ‘| the: ‘Land’ Department : to ‘administer: it. ee. Se 
aie who has not; made, an, entry under.. the: for=... |. Congr ess: directs sic ee ee oo BOL Fae 
mae “Tner actor. in. ‘the:; territory: affected: by that... pees ee. 
 ~ salet,..or- who, having: made. such’ ‘entry, has | Lense. cd og ose. a 5 ee ae 
not, under the. Kinkaid Jaw, the-right'to.— “See. Coal ‘Tamas Oil ae Gas Landes: Phos. - ae ee 
make’ an additional Cee 2 he phate Lands; , Potash: Lands; Saline. g EMS ine Pak 
~ Laches.” ee aa 1: “Bonds, 1; Coal Lands, 1,2, 3; 4:6, 7, 8) 10; Use 


‘See Coal: Lands, 18; on and Gas Lands, 48, 


a 25 ‘Withdrawal, 5. 
ise de The State of Otegoit will be dediniea to be? 


. ..in laches and the title of the United States .: 
eee to base lands conveyed bya forest liew selector 3 
ee indefeasible, upon: failure: to: institute’ ‘further 
-., Tecovery proceedings -‘within’ a period. of 

3 3° “nearly five:-years: after: court: proceedings in-*: S 
+ stituted by the State to. recover the land.on* 
-...-: the :ground ‘that it: had: been . fraudulently :: 
acquired from: -it-.bad:-becn dismissed with-- . 
out prejudice: ‘because the: United. States had. - 

- not.-been.made :a: party, nothwithstanding, ‘sf 


“that. there. i is:no. statute. of. imitations, barring. ::. 
; actions. by: the State: to. Tecover. real: dhe ae 





See. Mineral “Lanas: 3; “Oil aiid Gas Lands, i: 


Patent; 
2, 6.: 


10; Riparian: Rights, ““Suriey, 


siana, - 
though not: actually ‘used’ ‘as: ey. highway of. 
‘commerce. at. the time. that: the» State. ‘was 


_ admitted. to the: Union; jis. to: “be “held: as.: 
“navigable on that. date, and the title to. all. of. 


_ the lands, helow ‘the: mean. high-water mark © 
: passed. to the State upon its admission by:.: 


a virtue. of its renter | } 


Land: Department. 


‘Sea Contest; 3; Horst; ds Tidemnity; as - 


| Jurisdiction, ag age, “Mining ‘Claim, 95 
5 Notice, 1: 55: “offers, ‘1; Oil. ‘and Gas: Lands; 
15; Patent; 2 a Fam V2; “Practice, 5, ais “Reser 


-T. The area occupied’ ‘by coed Laké, Lowi: et alt 4 


being «potentially. navigable, ” «| “Military Bounty Land Warrant, : se | 


- ‘camber 15, 1921. 





‘Ti ghthou use » Reservation, . ee 


See: ‘Reservation, 4. 


Louisiana. Jag 2 ts a EE 


See Lake, 1G Biporian Rigs, 1 


“Marriage. ee ee ee 
“Ses. Sitensip, 3 % Indian Lands, % Om 





"cers, he. 





- See: Indian: Lands, a. 


See. Warrant. 


| Muticary Reservation. 


See’ Fort Assiniboine Lands, 4 %. 


“Military Service. . 





= stitutional, and, wotil'an: act: dealing with the: - s, he ee. 
ye ‘public’ lands: -is. finally: ‘determined: by. the: ee 
: . courts to be unconstitutional, it is the duty-of 5 





me 12;. 18; 22, 23; “Coal. ‘Trespass, i; Federal: Em: a ee 
“|. ployees; 1; Indian Lands, 10; Oil: and. Gag.j 00 
| demas 5; 63; ‘Patent, 9,13; Phosphate Lands... 9 3. 
|e We Be 8h Potash: Lands, oh 4: > Reclamation, a AGE kee 
Records, Ay. : . 


“Menominee Lands." ae oa ve Eg BAtF 


‘See Homestead, 16; Mining Claim, 8 s. i nti danas 
oT, “Instructions of N ovember 21, 1924, proofs ure 


' |.” by incapacitated soldiers upon claims initi=. 0" 
|) “ated under. the. ‘desert-land laws, act. of Dee 
_(Cireular.No. 805; revised, 


fe. Be Military. service is not.recognized-by: the...” 
_ vation, As “Res. -Fudicata, lt -Riparian: ‘Rights, - . 


& act of February 25, 1920,’as:a. ground for: et ao. 
ss * By, School Land, Be? “Secretary “of: the . Anterior, : 


"award. of:a. preference right to:an oil and. Bas: 





oe fea ibesephk Alithority, 5; oweay? 25 Wath. . | - : prospecting pent ee 
drawal, 2; 5. ; = cae : | . Cae 
1v-In-the exercise of its biog powers: $0. fags “Mineral Lands. peerage rete 


ie . justice“ the ‘Land. Department: should ‘so far: - 
-... ag within it-lies. put: an: end .to-controversies::- 


. involving: ‘title.to ‘public: ‘lands. which : ave. 


: _ * _been-once finally adjudicated:by it. re - 


2. ‘The rules. of law.as applied:by the courts . 


Be “are binding.upon the Land: Department only, | 
_ in so far-as they'are not adverse to:but. assist. 
oa its’ functions. as: an administrative. agency. ‘of. 
the: executive. ‘branch’ of ‘the. Government. 


- which, as the proprietor of. the: ‘public domain, — a 


isa party to all proceedings relative to the dis- ° 





faba ath Yon 50- 





-:-.. posal of the public lands, and entitled to rely” : B 
eee “upon. and adhere to: their’ Classification, once * 
. » arrived at; “even though’ betwéen: others’ than 
- : ae Dartles to a new. application to enter-. Para Bea tt 28 " 





See Coal: Lands; Oi anid: Gas. Lands:  Phog1 . : ae 
“Saline: an ad, 

Homestead, 2, 21; Indemnity, 1,2, 3: ‘Indian’ * ge Pk eae 
» Lands, 10; Land Department, a Mining Claim,’ 


phe! “Lands; Potash ‘Lands* 


e412 16; Oil and Gas. Lands, 13, 26, 32,. 65; os 


ent; 7, 12; Phosphate Lands, 4 Heclbmetlo, che ~ ee : oe . 
os Riparian a es 
_ Rights, 3, 5; Selection, 2; ‘Satement, aH Vested sa 


_. Repayment, 163, Reservation;, . “, 


-: Righis,. 23° Withdrawal, 8. 


1:: Instructions of Tine 18, 1994, anendie eee 


paragraph: 89. of. the. mining: tegulations,. Cire. 


* patents. : 


. cular No. 480,:pertaining to'the.form of. rns SE : . eee 
_to bé published ‘with applicatiozs for mineral..:.:..- 
AChreuler No. vik ict eee triceees 668 





‘Mining Clatm—Continued, “Page! 





Wa Si ; “fection ABD, Revised: Statutes: 


"Mineral Lands--Continued.- Page 
gee, ae. departmental regulation declaring. that | 


tent has ‘a prospective value for. oil’ and gas, . 
-_ ‘impresses the land. with a prima facie mineral. 
_ character. sufficient to’ require the entryman. 
sto consent toa reservation of the minerals or to 





‘< a. 4a report by the Geological Survey that. land: = ia 
~~ 2 seovered. by-an unperfected: nonmineral entry. 
= “without: a reservation: of the oil and gas con~ .: 





Ae not Pesventn relocation by; another. obs eehaces 


AA meager. showing of oil: ina wal drilled wo 


|. ona location to a.stratum of sand wholly sepa-. | 4 7 s 
|. rate and distinct. from the underlying forma- 
ce tions. in which workable : oil deposits are 
expected to be: developed within the limits of 
- the claim and in the vicinity thereof: does not: 
|. constitute a valid: discovery, . and affords: no: 
. legal basis: for-entry and” patent. under the 


Dea Te oe 4, 


253 


a 


2010 


_- assume the burden of proof and show that the. - placer: mining Vaws-..-- 25-2: eS ha ae _ 
_ land: is in ‘faet: nonmineral, carries out the: - §.-To ‘support a. mining location,. ihe: i. 4 
 intent-of Congress as” expressed in the act of covery. upon which the Validity: of thelocation | - 5; 
 Jaly 17, 1914, and is valid...2222--222 2-2. ee: is based must be of the particular deposit actu-. Poa 
BE Tha tulethat the known mineral charac; | ally. discovered within. the: Timits oftheclaim.- 
-.. ter of public: lands: which have ‘not been. §|.~ for: the reasonable prospect ‘of ‘the. develop: ae 
_.. reported, withdrawn, or classified as’ mineral, .. ° . ment: of which into.a valuable mine.the.evi- © 
must: be determined ‘as of the time when the... |> - dence warrants further expenditure of time ngee 
 ¢laimant-has completely fulfilled the require-- a and. money..--<--2-2 oie Poe cedemin Ceara 
_ - ments of the law under which he claims, in . |. 6. The fact that developinents outside of a 
order that mineral deposits may ‘be-reserved — ey mining. location, or that. geological deductions. i 
'- to.the United States, is as applicable tolands:: . |’ indicate the existence within the limits ofthe 
‘in lake beds which the Government. knows |; claim, but .unexposed therein, of deposits... ~ 
~: will pass to the riparian proprietor'as appur- °° -. wholly unconnected with the deposit actually." 
~ “tenant ‘to. the upland, as. at is bo the upland. . - <H.. exposed: or. discovered,. sufficient to-warrant.. | 
« Ubself_..~ 0 once onesie tetanic eee nen eet ~ expenditures in the development of tlie claim, .- 
_ 4, Inthe second proviso to section a, and in: =. _ doés‘notconstitute:a Valid discovery of min- 
—. section 37 of the act of February 25, 1920, Con-- . = gral: upon which. to predicate. - right to a Pate og: 
“>. gress. expressly recognized. oil. shale to be a fo enbe i er ae Fa Be a 
. aca dee eee location: aa : ae 3 The- provision in- cation: 2324, Revised eee 
"8, Lands that were known to be eu fly Rae Statutes, declaring that a mining claim upon : re 
“ uable for their. deposits of oil shale at and prior Cor ae which the required annual assessment work, a 
_. to the acceptance of the:Government survey. ~'|;. peenieryraniedaoe shall ve nee ae Ga 
‘thereof, were known mineral lands ‘at that © -]) nner as if no loca on... 
- time-and were, ‘therefore, excepted fromthe ~- |: of the:same had ever been made, impresses, 7 : 
_ grant to the State of Utah for school purposes_.323 |. — the. stand ae a noe claim with the status 
ee fe ‘Only. where. the United’ States has indi-” |. of pub 1c and which, as Jong as it. remains in E ia 
gated that mineral lands are held‘for disposal. _. |. that state, tay. be withdrawn by the Govern: rms 
under the land laws does section 2319, Revised. |) ment_._..-_.---2--- 22 ele ene eee nen 262 
Statutes, apply, and ‘it. is never’ applicable As Tea The: joint Pecolution. of. yuly 17, 1919, Eo ay 
“where the United States directs that: the: | whieh, under certain specified conditions, aie 
eee disposal be only under other laws. cuca oegees 687 | _empted ¢ owners of mining ‘claims who entered * ee 
| Mining Claim. 7 “1. .the inilitary or naval service of the United’ ~~ 
Pay 6 States during’ the war with Germany, from se’ 
3 See Homestead, vAN Mineral Titids, is Notte fh the. forfeiture penalty imposed: for. nonper- 
. 8; Oil and Gas Lands, 16, .26, 39,65, 66, 67; te “| “formance of: annual assessment. work by: Sec-;: afi #5 
Catie 3 Patent, 9; Phosphate Lands, 4; Repayment, 12, oo tion: 2324; B ised. ‘Stat tes, did not cont Be aaa 
as 28, 16; Reservation, 1; Withdraival,'4, 8. SON aiid on evise utes, did not contem- _ 
. 1A location certificate does: not of itself en 2 sees tho date of fn etobment of 8 ~ 
“ge soneaenes evidence of.the mineral character. | -_ Deon re 7% tee 
-of the land ‘described. therein, nor do the -status OE DERG. cca sanoudeatidkeeusSset cnet 201 
3 . ~ recitals in-a location notice: or certificate that: |: 9. Disputes: between. rival Gletannte: relat gales 
: adiscovery. has been made. constitute evidence: | ing:to.the fulfillment by: mining Jocators, or... > 
"SOF MISCO VEIN 62 due ccd ees cose aes S 2 6-F - their successors in interest, of the legal require- ... 
_.. 2, Section § of the. act: of Dacsinber 29, Tot6, Maa a ments as to performance: of annual assessment __ 
~~ gontemplated the. perfection .of claims: by. _- |. -work,: or: relating : to. the. filing of. notices. ins p 
~- ‘locators under ‘the placer mining laws.to the: - |- compliance witb a relief. statute with a view 
-. reserved mineral deposits, and possession of. . | © tocholding claims without the performance of ~~ 
se the land by.a stock-raising homestead. -entry- |. sueh: work, are not, generally, matters for de- ae 
ag man with the acquiescence. of a placer mining Ries es partmental. determination, ‘but: come: : ex. ' 
et claimant does ‘not constitute an adverse. DOS. 7 clusively within the jurisdiction of the courts =: 
session that will estop the latter from denying “| 10. Right of possession-to a‘claim under the 
| Ge oa ies d a ‘3 - mining wee ‘prior to-discovery is accorded _ Ba ee 
s : Statutes, that with respect to: lode mining ~ an ; only. so long as the claimant remains in’ actual’ - can ahs 
~..- glaims: no location shall’ be made-until.there °° | physical possession of the land-and in diligent. 
. shall:have:been:a:discovery of the vein: orlode. | balay - eae operations,’ and + 
_  within.the :limits:‘of :the‘claim located,:was. |... where: there has, been no discovery, the mere a 
- mnade..applicable: to: Placer ; amining: claims by: oF performance. of, so-called, assessment. work will. - : 
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MI ining C latin Gontinied,: pene 


tot 


‘UL. Trap, or. trap rock,'a general, name @ for es 
. dark fine-grained rock, ‘found, in, broken-up. 


__.. fragments i ina limited. area,. which is. ‘particu-.— - Rs 
~ Tarly: stiitable: and can, ‘be profitably, marketed .. | 


for ballast, is, when. the land’ in which itis ™) 


= -contained i is chiefly valuable for. such, 8 valu- ae a) 
ee “able. mineral deposit: subject to apprepriation . - a 
ane and patent under the placer-mining laws_~ .. 489 ‘ 

- 12, The'use of water in ‘a shaft for the graz- . ..-} 

-. ing of. cattle by.the locator’ upon lands within © 

~~ his mining. location is. merely: incidental to. 

"3." the primary. purpose of the claim and does not °: |. 
affect the locator’s right ‘to a patent. inthe ~~ 
".. abserice:of abandoriment or forfeiture’of the 

. Gaim. where’a-discovery. of ‘mineral and. the... 

es. expenditures. preséribed: by: the: mnining : laws: a 

or as prerequisite to: patent had been. made. core on : 


> /°18. Failure to record the location notice of.a © 
mining. claim: does | not, render, the. ocation . 
. . invalid.or-work.a forfoiture of the claim in the, 
> absence. of. intervening, adverse. rights. under - 

the mining laws, where. the.local. customs or . 


be _ statutes do-not so Provide.-.2-.2 222-4. an a 


ids “Where: “a. ‘variance. or.. discrepancy. be- 

ees tween a: ‘mineral Jocation notice. or certificate. . 

_ and the stakés and monuments on the. ground” 
exists, the latter: are more certain, evidence ‘of 


oa ‘tion! ‘SUTYeY,. it should, hi _ etpTiibed wrath: 


Breertics 


“16, The proviso to, section oy of the Federal ie 


: ane “Water ‘Power. Act, considered: in the: light. of. : 
.», the provisions ofsection 2 ofthe act of June 9, - 


1916, operates. retroactively.t o-validate. mining 
ae 3 claims, otherwise regular, located upon lands - 

vv within the forfeited, gtant to. the, Oregon, and. 
es California - Railroad, Company, . after ‘their Sih 
‘Executive withdrawal as ‘power. site. lands, ” 





eae “but: prior. to their classification as. such, ‘the a 


se ‘claims, ‘however, being subject to the condi- 


3 tions and limitations. of, said section PA. 656 - 

ae oP owned-Jands in the. Utah and Zion National’. 

ae _ Parks, act of June :7,. 1924. (Cireular’ NOie. fee se eS 
i eee scales a 


| Naturalization. oo kee ee 





ae Minnesota. ae Peas 
See: Reclamation, 5 a 





| | Mission Claim, ae a: 
See Patent, Me 





"Montana, ae be Meee 
. See. Fort: “Assiniboine: Lande, e ae Inde ae 





Tanda; Ly AS Patent; 10; Riparian, ee Be. : a eee ce ee bee Ne a 
‘Navigable Waters. ee a oe 
See Lake, 1; Riparian Rights, 1 ; Words and. Sees 
Pe ME loss, Phrases, 7, oa eee 
ake “Where an-entry:is: relindtished. alter ne ieee id 
. ‘eauitable’ title thereto’ has, been.earned' and»... | 
. the county: records. show. at: date of relinquish- soe : 
. -Inent:the existence of a:mortgage, a trust willy; ‘|. ms 

be declared against a Subsequent entryforthe | - laws of:the State-governt with respeet :to He ee 
es Eee of: the. miparian: ene of. the: shore : 


- Mortgage... cee ae 
~ Sée. ‘Homestead; 8, 29, 30. 


| oo, benefit:of the qmortgagee, to;the extent, of thes. ° 
te MOTE BAB <a na enn enceee hott 









‘National Parks, 


INDEX, oe : “ S : re es ae 


.¢ 


M lotgage—Continned: _ — “Page: 
2: The purchase’ of a yelinquishment of an _ 


; - entry, the. equitable. title to which had -beon : L Raa eer 
earned, for .a meré fraction of its. value, with=. eee 
z out consulting. the. records. of the local Office. oat 
— and the: county. records, gives rise to the SUgs, 9: et 
“gestion of had faith on. the part: of the: pur- = Ban 
~:” chaser and “precludes: ‘the ‘plea. by him: Of: i 
ignorance of the existence of a: mortgage,” im 
-. where those. records contain: sufficient: data’ - 
to put him ¢ on notice thereof... 23sec ea 431 ts > oe 


“Mortgagee, ce 


‘See. Homestead; 8 29, 30... 


A ‘Consent: to: accept. a. restirictad: ne Her ue es peer 
: aaa with the provisions -of: the. act: of. : . 7 es 7 

— July: 17, 1914,. for,.oil-and: gas lands, may. bes ae pee 
"filed: by a: mortgagee, if the Homestead . entry-. Sl ng Oe 
Man, after proper: notification, fails to. dos so. 220 ee es 


[teat Indian Lands. 6 


See. Indian Lands, 3. 


National. Forests. a6 a 





- See Power ‘Site; i “Statutes, te sy 
‘1. Instructions of February ‘hs “1924, ‘cone 


. ! ‘olidation. of national forests}. description of “0. 
od lands*‘to. be: exchanged; ‘Circular: No. 863, ae), cate ee 
a Ris a ‘} amended: «(Circular No. 918)". 22.0000 2 Oy) ee 

i _ the exact situs of the claim and will prevail.._. ' 517 i 3 ae: 

“>,.15, 'To.determine the necessity ofa segrega-" : '. Solidation of national forests; fees for exchange. ved Saas 
)- of lands‘and: timber; Circulars Nos.:863' and : Dey as. OY 
fe she 4 869; amended:: : (Circular: No. 919) cece eles 268 eee oe 
es mining, ‘claim ‘includes or invades’ a ‘sub- | te ee 


2: Instructions ‘of’ ‘February °4,° "i924," ‘cone 


3.:-The: ‘act, of: ‘September: 22;-'1922,. which: » 


“fs _ provides: for..an-. exchange of. national . forest, 
o lands, does not contemplate a forced exchange; 

- |... but. authorizes: the: execution of a. quitelaim... *. 

’ -deed. where. the. former owner. of the base... -. 

- land,. after relinquishing it, declines. to ‘make: : de aioe 
;. the GEORAED oaeceee ne oarcnenenenen 8 eee 


3 ‘National Monuments. . 


“See. Right of Way, 2; 4. 





See Right of Way; 2 A: 


1, Instructions’ of ‘November 10, ‘1924; ex. on oe 


eee of public, lands in Utah for ‘privately. 


- S6e Citizenship, 15; 2 


Be “Naval Reserve. 


~ See: Homestead; 18. 


a Naval. Service. : se Se a ey 


. See. Military: Service’. 


ee Upon. the: damissiont of a State irito. 0 then 


. Union, the title -to all-lands under the. Tavies © 0°: Be Se 


gable. waters. within: the: State inures. to: thes...) 


' - State: as-an: incident. of. ‘Sovereignty, and. the... gue ee 


Speed Boar ws 














Nevada. ; oe 


“Notiee—Continued. Sha ste a Babe’ -. 


- 1; Mineral Lands, 1; 





Bee, Arid. Land, i 


New Mexico. © penta ots SE | 
oo 7 | See Reclamiation, 10; ‘Schoot Land, 2, 3. —e — ; Ris 
sil North Dakota... | | 


- “See Indian. Lands, a ae | 
oe Notary Public.” oo: ie = 
| See Aitorney, 1. ; | 


.. .. 8 Failure. to serve noties of the ‘@ancellation ree be 
‘of'an entry under contest: upon the-attorneys ||: 
designated by.the contestant-in his application. | 

to contest.does not relieve the. contestant from:*:. |. 

-. fulfillment of the law with respect to the exer- 
ise of his-preference right if he hiniself had’ >|" 
“> been duly notified thereof 3. oe : 
oo &: The. rules: ‘relatins to notices ‘tis: pendens “| - 
Sahat are applicable to a courts have’ Ee appli- e eels. though the transaction may not be. illegal: <-. 


cation. to proceedings. before. an. executive: de-: 7. ae 
ae the | power to impose in ‘any manner duties on = 


partment, and recordation in the office of the. |’. 
z:) ‘Federal: ‘officer, and, aif: such be. attempted, ° 


_. recorder. of the county i in which the lands aré |: 
situated of. proceedings in a, ‘local: land .office,; 
_ there being no statutory requirement to that - 
eee effect, neither constitutes. constructive notice . 
nor: raises a presumption. of notice: <2). ..----2 198 
: Be: “Where there is no law making it the duty, : 


7 tices. of: proceedings in a local. ‘United. ‘States Pree 
~- land office, the Land. Department i is powerless vee 
-. to.enforce any order or regulation: it: might: .: 
issue directing the recordation of such notices... 199 
6. A notice by aparty not ofrecord asabona |’ 
 fitle applicant. for an oil and: gas: “prospecting: :: 
_ permit, reciting a mere intent to. make appli-. 
cation in the future, is not such a. notice as is. 


2 contemplated by section 12 (a) of the leasing 


regulations, or which puts the. surface. entry-. 


man under any duty t to. exercise his B perleronte 


0 “The. ‘cating. OL. a notice OE int ected. ic i 3 


: Notice. ae 1 a a, 
See Appeal, 2; Coal Tous: 14; 15, 16; ase ; 
Sted, 2, 4; Evidence, 1; Homestead; 1; Indemnity, a 
Loe Mining Claim, 1, 9,183,145: ms 

a >» Mortgage, 2;. National: Parks, .1;.Qil and. Gas 
_ _Eands,:39, 40, 44,48, 49; Private Entry,i; Rec. | 
ermal loemation, 6; | Relinguishment, 4; Repayment, 5; el 
ae Supervisory, ‘Authority, 25 ‘Timber: and. Stone}: 4, ae . 
. 1. While Rule 95, Rules of Practiée,. pro- le Cf : Ps, i 
a - vides that notice of appeal must’ be servéd on... : Land Office, 1; Contest, 5; Federal Employees, - 
an adverse party either personally.< or: bY. regis- Bas 

- tered mail, yet failure. to receive. such - notice. ie 
~.. does, not deprive the department. of. its. Sits: rare Oe 

Sen diction: to.act upon the. appeal..-2'..- Re = 
sae ‘Under the Rules of Practice, notice of con- oa (ee 


ae rectly purchasing or. “becoming interested’ ine 


"best must be Served upon.the.entryman and... |: ‘the’ purchiase of aly of the public lands, is not ° 


service of: noti ce upon:his cae or. ator is.; “46 be eonsttue d a8 inclu ding é fficers,. clerks’ 


ae Ann EE ere ae es a aoe : a . and employees of: the Bureau of Reclamation: ae 
8. Violation by a project’ manager of thede- 
oe partméntal order. of ‘April 11, 1912, prohibiting | 


Se superintendents’ of itrigstion,” “engineers, or 


‘make. application for:an oil and gas prospect= 


: ‘ing: ‘permit upon land embraced within a sur-.- a! 
-. face entry; as provided in section 13 of the leas- * 


- Ing-act, merely: ‘preserves for-alimited: period. Be 
preference right to’a permit:as. against other.” 


.. applicants under thatsection, but rights of 
aS ge claimants: under other: Sections of:the act. ares 
. pcan ed ey nade beannnnnteennceeneaeh 





8A ‘published | notice that an application for: - ae 
- i mineral patent. ‘is- about to be filed’? does. 
not meet the requirement of section 2325, Re. 
‘vised Statutes, that a notice that an ‘applica. ~ ae 
© tion for such patent “has. been. filed” shallbe “= | 
|: published, and consequently. does’ not afford oe aa 
- a basis for mineral Deel : 


‘Oaths. “a 





“See Attorney, 1. 


Ocoupaney. 


681 


See ‘Coal Lands, 4 6; Contest, 6: ‘Homestead, a 
+ Indian Lands, 6,:7; Isolated . Tracts, 1; Mining ue 


© Claim, 23 penarene. areas Rec caege a? 


‘Officers. oe . 





* See’ ‘Attorney, i ‘Coniratisioner oft the ¢ General sia” 


Gals Practice, 3; Repayment, 18; Secretary of th ne ; 
Anterior, ly 2: “Supervisory: “Authority, 1. eae 


1.. Section 452; ‘Revised:Statutes, which pro: a 


- “ing any interest’ in property within’ that ‘proj-"” 


: ect, subjects . him to disciplinary | ‘action, ale © 


3. A ‘Territorial legislature does not possess 


on he can not. properly: perform them unless thay. 
°° come ‘within the.scope of his. duties a as. s fixed by” 

: the Federal: statutes - ee peed Sie ra ae me 
4. Official papers. inland: matters peacuted: 
| pefore:a United ‘States Commissioner inher” 
- “maiden name and under which she was. com-. 
- .missioned should be accepted, in the absence - 
. Of. other objection, . notwithstanding: ‘her: mar-: 
Tiage while holding such ep botnnnent: nee 


Oi and. Gas Lands. : : ite 2 
~ Leasing Act of February 2%, 1920.—Gener- Sie 


ally. |: | 
See: Alaska,’ 25 Bonds; 1 Coal Lands, 2 


- ‘Commissioner of the: General Land Office; 1j°° 
ae Evidence, | 1;. Federal” ‘Employees, 1. Fees, 3; — 
Homestead; 2, 4,11, 17; 18; Jurisdiction, ae en 
Lake, 1: Military. Service,. 2; Mineral: Lands, eae ev 
. 2, 4.5; Mining: ‘Claim, '2-5;.7, 10; -Mortgagee; 1; eae 

|. - Notice, 6;. Patent, 6-9, 11-13; Phosphate ‘Lands; (ae goes 
A Practice, 6, 7;° Reclamation,’ 8,:9,-10; Relin-.:: 
|’ quishment,-4; Repayment, 5, 12; Reservation, 
“Yj, Right: of : Way;. 3; School Land,.4-7;. Settlé- 


t “hibits officers, ‘clerks. and: employees. in the e ie 
~ General: Land; Office’ from directly ‘or. ‘indi- * 


:. otber. officers ’.or “employees” in ‘responsible aa fg 
7 charge. ofa reclamation project, “from ’ ‘acquir-_ ae 


175 | 








| ment}; Survey, 45 Beste Rights, 4s i: Waiver, a 
ee 2 Withdrawal, 5. ; : 





one and Gas Lands—Contd.- 


JINDEX” 


‘Leasing Act: -of February. 955: 1920.—Gener~ 


all y—Continued. 


~-L. Where. the title: to lands abutting’ pon’ a. 


. *: donnavigable lake . Temains -in: the :United : 


a States,: the Government, as’ a. riparian pro-. 


- . prietor,: may ; grant permits. and Jeases: pur- 
~. suant’ to the act of February: 25,. 1920, .of the:- 


- _ but patents for the uplands must contain ap-.. 
es ‘propriate. reservations 2.22 --2<2e:4-e4.-2 


lake bed. separate and apart from: the-uplands; : 


2. Public. ands -withdrawn.:-for<a- Teseryvoir.  ~ 


283 ‘site, or other. similar purpose, which contain: 


" déposits. of oil or gas, may be:restored and.” 
+. leased pursuant to the act of February .25,. eS 
\: ». “1920; where: their restoration can be: effected.: 
-. - without-damage.to:the ‘project, or tnless, be- 


: - lands have become subject to disposition only ~ i 
_. . bysale forthe benefit of the reclamation fund_ 


/ > ture. as” ‘Producing and. subject to Tease: =—...- 


cause of -improvements. placed thereon, the ; 


3: One. well. drilled i in an advantageous posi-. 


Le tion. upon-a geologic structure covering.a large : 


area is usually. a sufficient test; if successful, ; 
to- warrant the. definition. of the entire: struc-. - 


- ~ Gompactness. eS oe eae ee 


Bee 38, 45S infra. Bee ie 


oc. “Contitznlty ea 


See. 38, 43, 44, 45, infra, oe . oS ” a ss 


ce - _Cextetvation to Cost of Test Well. 


- See. 3, supras 23, 21, 28, 66, 7, eS - 


Damage to” Improvements of Surface e Entry: 
man, ee : 





"808 8 67, 58 60, 61, infra, ne eb acd Sy 


Z a 2 " Defnition of Structure.’ sae ne 


See a, suprey 12, 18, 30, 31, 34, #2, 72, 2 fra. 


: © Discovery. oe ere 


“See 10, 30, 87, aid 42, 45, 66, 67, 2, infra. 


3 A Sicoup’ Development... 


‘See: 216, 27, La 66, 61, 70, infras 


“See 4; infra. 


. Past: Production. i <4 


See Words and Phrases, a ae 


oo = Prospective Value: ae 


* Bee 7, infra. : ng RE ah, Dy. 


: ‘Relinguishinent. 


See 23, infra. 


oe. : Restorations. : . : | : eee : 


Royalty. 2 a Bie Oo ey 


“Seo 10, 12, 23, infra. 


See 30, 45, infra, 


i a : Segregative Effect. os 


a ae 


See ae 2, ) SUprG; 12, 1 18, % he a, os 
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~1917,. and rome 25, poe 


|. of- his “final proof, constitutes an admission - 
op. that the land ‘had a. prospective oil and. 588. 


restricted patent in accordance with the pio- ; 
'..- Visions of the act of July 17, 1914____222222222 





Test. Well. eee 


See 3; supra; 23: 7, 28, 68, 74, fe = 6 7 


Prospecting Permits. . ne 


See. 1,3; supra; 45, 54, 56-64, 63-74, “inféae: a: 
Alaska, 2; Appeal, 2; Bonds, 1; » Coat. Lands, ~ ee ae 
1, 2,3, 7, 11,12, 13,-18, 19, 20, 21;. Commissioner aoe 
of the .General.. Land. Office; 1; Evidence, 1;° 
~ Fees,- 3; Homestead, se oe Jurisdiction, 185 oe 
|. Military. - Service, . ae 
- Lands, 2, 3; Potash: Lands, 3,.4; Practice, Oe ee 
” Reclamation, 8,-10; Records, 1-4; ‘Relinquishe, ve 
Po ment,.43 Reseroation,, 1; Right of’ way. 35 Sats, ne 
vey, 4, 5; Waiver, 1, 2; Withdrawal,:3. suet Axe ane Ge 
j{o-. <4. Instructions of January: 14, “1924, ere and: ri Te 
'|\< gas. prospecting. permits and leases embracing. ie bee 
.. lands: within Executive. order: Indian resere: °° 
. vations; additional requirements. -.:.- sonst 8 - 


Ve Notice, 


ee Instructions of: April. 5,: 1924, “eritation. 
of. prospecting: permits, acts. of October. Dot 


6. Tnstructions of April 2 28, “924, sene: of. 


settlers to oil and gas deposits, act of Febru-. ent “shee 8 
‘(Circular No. 982). 2.2. wget A008 2, 
7, An application for an. oil. and. gas. poe 


ary 25, 1920.: 





oe No. ge i eee 


pecting-: permit: enibracing. ‘lends within a. os 


homestead. éntry,.. filed by. the entryman. 2s 


during. ‘pendency of action. bythe. Land — ee 


Department. upon the question of allowance. 


ee ey eee 


BIAS permittee under an oil and gas: pros=' 


-pecting: permit is‘ not. authorized to: injure’. @ 2, 
-the ‘permanent improvements - of ‘a. stocks 2 
.| raising homestead’ entryman,: and’ damages: eee 

‘|. =to crops ‘must. be compensated for. as provided: oe 
1 by. section. 9 of the act of December 29,.1916._ 


9, A stock-raising. ‘homestead © ‘entryman L 


10. Thelanguage cOntained in paragraph 9 


of the oil and gas regulations‘of March 11,. <0 
_. 1920, declaring that in the absence Ofdiscovery - es 

of oil or gas within the. period ‘of a: ‘prospecting - ae oe 
permit or. extension thereof, the permit wil . .-: 
. therenpon terminate aud the lands automat- © > 
ically revert to their original status, ‘does not’ ~ ee ake 
"authorize ‘another to file an: application tO... 3, 
prospect ‘for the same deposits. in the Jands..- . oe 
“prior: to the canoéllation of the permit by the 
Commissioner of the: General “Land Office 


and notétion.thereof upon the records’ of ‘the. 
local land OMICS ue 


11. The act of February 25, 1920, doés not. 9 
contain any: provision - whereunder a. “settler apt OF ae 
~,upon publi¢ lands within a particular'State ~ 9° 
- -taay’bé awarded apermit to prospeet ‘for. oil” Bag ae 

and ‘gas therein in preference to-a Tesident. Os Pea ee 
. another Statess-crerserseccreeettezenesteese OB. ae 


192 Prod fea: 


- does «net. have a sufficient interest.in the. 9.00 0S 
‘reserved mineral deposits.in the lands within. : ._.. 
-his entry to entitle him to protest against the. =~ 

_| ”. issuance of an oil and gas prospecting permit, e 

except it be in his’ capacity as a citizen de- 
siring to prevent: the perpetration of a. fraud. aes 

upon the Goverment 22a sane, 











7 10- “INDEX” - 
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vi _ Prospecting Permits—Continued. oe i. 
12. Where.an application for a crecpiting ee 
eee perniit is denied because of the inclusion of. ||.’ 
_. the lands within a producing oil and gas field, 

. such application can not be revived by.rein- — 


‘statement, upon a subsequent restoration of: -* 
. the lands, but they will be open to prospect- at 

“ing after their restoration as though no appli- - 

= cation had been Od eos ee ad : 


13, Where a report by the -Gs ological. Sur- : 


yey, which shows. that land within. an upper-: : a 
* fected: nenmineral entry is prospectively” _ 


Page . 


_ -yaltable for its oil and gas contents, is lacking — 


in the definiteness contemplated by the regi: ae 


> lations issued: pursuant tothe leasing actjand = |. Land Officew.2 2-22 tel Rk 
_ ds. followed: by 4a more specifie’ report © ‘based ie 20. While the Department will refuse to ap- --- 
- . upon the same facts, the first report is suffi- ..-] prove ‘the assignment of a ‘mere: application ~ 
_' -@ient to put the nonminera!l character of the. | / for an oil and. gas prospecting. perinit, yet it: 
land in issue, and: submission: of final proof ss may recagnize, in connection with such. appli-’. 
. prior to the supplemental report will not shift: |} cation, persons who desire to become’ assa-- - 
the burden of proof upon the Government. 277 } ciated with the permittee in-developmetit of” 
14.. Neither the leasing act-of February a | theland, abd, in such event; will i issue a-per- 
1920, nor‘ the regulations issued thereunder, - .| mit to tho applicant and his assaciates, ifthey~ 
give exclusive segregative effect to an applica- - A] oe qualified 00 Joel ce tee fre 2493 
’ tion for-a prospecting permit 7:4, “until the: .| °° 2). The assignment-of en oil and gas pros. 
Department has. satisfied -itseif‘ as to the: eas pecting permit does not. ereate. ‘separaie and? 
. qualifications: of the first applicant anid issued - |. distinet obligations to the. United States, but. 
- . aDermit to him, applications may be fled: by: ‘| . the assignes. merely secures as to the-land. as-.. 
_ others and; if the first application be Tejected; e aele signed the same right. to. prospect thereon. 
their élaims wil! be considered in, the order. | which the permittee bad, and drilling by either. 
initiated until one Is found qualified to receive “2 af “the permittee-or the: assignee is development | . 
8 permit. Oe ee en Se ee 939i. for the entire permit 2G as 510 


. 15° The Land. Department acai. only with. _ 
_. the real. parties in. interest with reference to. 
- . the issuance. of oi] -and.‘gas: prospecting. Der 
_. wits, and equities entitling one.to.a permit- -~ 

. + ygust be asserted and exercised’ by the party: | 
who. is bredicating: a. reference right. there. On 
Bae - | 


16. The. elnaiple of. group. “evelopment, 


~~ yecognized: by the Department in connection _ 3 
with the granting of extensions of time forthe. _ 


performance: ‘of the conditions in prospecting : 2 
“permits issued pursuant: to. the leasing act, - 
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19. The provision in section 4 ‘of the oil and’ a “ a 
gas‘regulations of March-11, 1920, relating.to . 


|. the thirty-day suspension in local offices:of 
- Permit applications to await the presentation. 

‘| of preference right claims before transmittal = 

_ te the ‘General: Land. Office; applies only’to. - 

. applications ‘for lands. subject - to: -disposal 


under the leasing act,-but aa application for in +4 : 


” prospecting. land. cd'vered by*an- uncancele ae 


permit, or otherwise ‘segregated, should be. _ 


_. 22. No such right is acquired by the filitig, = 

.- of an oil-and:gas prospecting permit. applica-: oo 
- tion under'the act of February 25, 1920, as wills... 

~ prevent its allowance from being controlled by 


circumstances arising after: its presentation or 


i. its. rejection. under leter- “statutes. Race ae ne. 


|: rejected at ones by the Joeal officers; subject oe 
tothe right of appeal,-and transmitted i indua~ 
course to the. Commissioner Of ae General: ete 


54 


23. Where permits.are ‘canedled-upon. relin-. 


-- quishments or because, of defaults of permit. 


tees, the lands covered: thereby will not-be-re=: pos ; 
stored. to further disposal. under. the leasing 


| act if test wells have bean or are about to be ae 
. grilled upon the geologic stricture which ‘in-. | 


hes na0- application. to like development of te ae eludes those lands, pending the Bompledoa: of °- = 


a1 


‘more than 160 acres under the placer miving - | the SVU se es oes ee 2. 546: 
laws by one not.in possession, or entitled | _ 24, An application for.an oi] and. gas ‘pros: 
against others to -Posbession of the, lands hres a pecting permit under the act of: February 25, 
Poe NOMA ee So ee 349: | 1920, does not have en exclusive, segregative: — 

errs vr Nothing in the sit of Febraary: 25,1920, 4 - effect, and failure on the part of the applicant. - 

&; either - directs -or suggests that.an ‘applicant: _. |. to pay the requisite filicg fees until long. after.” 
-for an oil arid gas prospecting permit shall be’ | the time allowed by the regulations, is; inthe. _ 
entitled in every instance to be awarded a | ° absence of a showing of proper cause for the = - 

| Be ah for the maximum area authorized ae _ delay, a ground for the rejection of theapplica- 
a8. Where a Pacnit has been applied: for or “ls oa a mealies ee ad eee 
issued under the-leasing act, and theland hes ©. ; Bled prior to the payment of the full. ing bantdee 
“not -been with dra wn or classified as ‘valnable, | | : 25. Balong asan ‘oil and gas permit: stands i in 

for oil or gas ‘deposits, a conflict hetween ihe, the name of.a. permittee, he alone is responsi- .- 7 

_.. permittee and a noamineral entryman.whe. | ble to the Department for compliance with its 
-séttled-upoa the laid prior to the initiation of | ‘Ailing requirements, and it his operating 

_ tbe permit will be adjudicated pursuant to. agent, or his drilting contractor, isnot comply- — © > 

'. section 12(¢)-of the oil und gas regulations, | ing withthe termsofthe permit, thedutyde 
aud the entryman will be afforded an oppor- ° volves ton the permittee to enforce such 7 
et tonity to prove that the lands are noomineral = ‘ compliance, ‘and, his diligenee. will be tested. : 

» in SAREE ve neenrvagercrnnecconseraca tees, O10: a i efforts in that direction. -+.----o-vew-n 610 
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. 26. The granting: of an. oil and gas. pioepeat fs 


er iA ing’ ‘permit. precludes, as long’ as ‘the permit is” ah 
in force,’ the appropriation - of ‘the land for’ PS 
| _ metalliferous ‘minerals. under» ‘the United ee 


, States mining TaWess oe Soe Saree t ss ‘ 623, :: 


A Acontribution to the. cost of a test well’.- 7 


- ‘ on-lands covered by.a prospecting permit held: 7 ae 
“by- ‘another does not: @XCUSe & permittee from... |. 


“ultimately drilling tbe area covered'by his per- 


mit, but merely constitutes, in proper cases, - 

6 diligence sufficient to warrant: an-‘extension of’. ~ 
eee time within which to begin drilling as author-» 
ae ~ ized by the act of January. 11,. 1922.2 22-2 --a ¢ 
98 An. assignment. with departmental. ap- 


“proval: of substantial ‘interests. in several. oil 


--- and.gas prospecting permits to.a driller as con-,. 
7 sideration. for drilling a test well madein-con-, » 
.function-with a contract for the immediate - 
development ‘of lands covered. by: one of the 


o ‘permits, constitutes an: actual. contribution: to - 


| the -cost of the ‘testand. entitles the permit- 


_tees. to extensions’ of. time. ‘to begin: drilling, © 


_ >. upon the lands éovered by the other permits; | 
“ ° put the duty devolves. upon the petmittees to 
ne enforce: fulfillment of’ the: ‘contract: and Tack: 

“of diligence’ in. that: respect will be a ‘bar, 2 | ifs. ary-25; 1920, forlands dedicated tosome special”: — 

; ~ 652° » public purpose, such: asa bird. reser vation, | ee 

> drilling: operations will: jéopardize or:impair'): 

“|... the-use. of the land for.the special purpose: tO: 

_. which it was dedicated. -2-- 2-2 ance 308 


further extension...---------.-.- oye ean ee 


29. The assignee. ‘of a: lease, i in. whole « orin. <] 

24 one and’ the. assignee of a prospecting. per-. 

omit ‘in its entirety-assume obligations-tothe |. 

_. United: States: to: the same ‘extent:as though ‘|= - ae 
“the lease or permit. had issued to the assignee. | Pecting permit under section 13 of the act of 

she in the first. instance--_2.- een Suet mean 


‘and the permittee or lessee and the. assignee: _ : 


“become associates,. and as. stich may be. inter- 

_.-@sted.in more than one permit or lease-upon a. 
wel geologic ‘Structure,. provided ‘that. the limita-. . 
ny tion as to acreage is: not exceeded 2222-222. : 
oy "The right. ofan’ ‘entryman. ‘under. the: et oa 
hoe sgrictiltural land Jaws. to. file. a waiver-of : 


mineral rights, if he desires, at any-time prior | 


e to. issuance of patent, and. thereupon himself. 


seek a permit: or lease under: the leasing-act, - © 


--  egases.to exist when he permits anotherto.ac- | 
quire, after. the vesting of equitable title in. | 
“him under the entry, lawful rights that would — 

& ; he e adversely La itn eae reronees 





Ol ‘and Gas Lands—Contd.’ Pago. oe 


Assignment. - x 
See: 20,: 21, 28-31, supra; 52-55, infra. 
Section 2.—Coal Lease. coin Me ne te ea 
‘See Coal Lands, 1, 2, 3, 8; -Repasymért, 14;35, 
: Section 4.—Additional Coal Lands. | Be . 
See Coal Lands, 113, - 


“See Phosphate Lands, 1-3. 4 Saat 
"Section 18.—-Permits. aa 
-- See. Notice, es ee oa > a 
83. ‘The rights 0 ofan vepilleant tot a an cal aa a 


gas prospecting permit under section.13-0ofthe: ..° 
_-“act-of February. 25, 1920, pass, on the death of. a ee 
ot the applicant, to. the personal. representatives . wether | 
-|. . inthe same. manner as does other t Personal get ees 
S :  Property-..----.2-. test ege taut ls oe ay): re 
4000. 84.°-The: definition of a praca e as. within. Ce Te Gee ae 
_ a producing oil. and gas field isin effect awith-.: °°. 
|. drawal of the lands from appropriationunder =. 
V3 section, 13 of the leasing act, and an applica- = 
ane tion for a permit, even though filed prior tops 
|. such definition, does not confer.any rights‘on’ °° 
_. the applicant that. will: inure ‘to his: ‘benefit. - eF oes 
“upon the exclusion of the lands by ; reason of . aS GT 
_ the redefinition of the structure. _22+-22...° 23 


35. An oil and gas prospecting permit’ will 3 


| ‘be. denied under section 13 of the act of Febru-" 


36. An application for an oil and gas: pros- | 


652 |. February 25, 1920, is, in effect, a mere request... 
Be “30. ‘Where a prospecting permit: is only par- ue 
. ‘tially assigned, the permit will still be regarded ee 
ag 4 unit.and: the permittee . and assignee as. 
_.» associates with indirect interests, and as such 
. +. entitled to interests.in more than one permit | 
___» upon the geologic structure, providedthatthe. “| ' 
- limitation as to acreage: contained-in. section. |. 
./ 87-of the leasing act isnot exceeded; upon dis-. pal 
= covery both will be entitled to leases for their. | 
we proportionate parts. of tbe entire: area, and:at > 
ee: ‘royalty. of five per ‘cent: ‘upon.an ‘area: equal: 
-<. to one-fourth of'the area described in the per-: 
:. amit as. isstied --- 2-22-22 ie ean 7 
Fates Ole “Where” ‘undivided ‘interests in a pros- eee oe 
".... pecting permit or lease’are assigned, the’per-- | 
iit or.lease:remains a unit. after assigninent, | 


that a license be granted. and confers upon the.” 


iz ‘applicant no interest in the lands or the min: eek 

ie eral deposits therein::.._- SAMO ROS See eS ae 388. lore, 
87. The action of the Land Dopectinent ine ee 

granting an’ oil and. gas prospecting permit 

‘under section 13 ofthe act of February > rs 


1920, ‘is, in effect, an adjudication’ that: the 7 
land is of a status and character. subject to. = 
prospecting thereunder, and it. can ‘not-there-._ 


after deny-a lease under scction’ 14of thatact 9-0 
to the permittee where he has:in good-faith. 
oe proceeded, in relianca on the permit, to.diss . -. 
ls . covery and production of oiland Gas... 2 386 - Ses 
88... A. departmental regulation limiting the: == =. 
“maximum. area over . which prospecting: of = ° 
- incontiguous tracts of public lands for olland © 2 
-. gas may be conducted -under one permit'toa, 
_ township, that is, an area 6 miles square, isa... 


liberal interpretation of what, constitutes an’ 
“area. ina: “reasonably compact. form” within: ee 


__ the meaning of section’ 13 of the: leasing act, ae 
+} and’ will not be modified. Sent, in ' special ge 
653) | 


39. The pieterende: right. to: pospedt: for ott 


and’ gas-accorded: by section 13 of the act of: : of . — : 
-. February 25, 1920,.upon: fulfillment of the: ©. ° 


. Notice requirement of that section, was carried . 


| -- ovér.into the leasing act from the provision. ©. | 
-. of the placer-mining laws which gave priorities: 

to, the one first locating mineral land onthe 

Be ground and: posting. appropriate notice: of the: ~.. 

| -elaim, and js equally applicable to both | sur 
. Never and unaue veyed Land. -------nnre enor GZ 
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“oti and Gas. Tends” Oontas 


Section 13.—Permits—Continued. - 


4). The provision in section 13 of the. act of a ee 
_ February 25,. 1920, which. gives. a preference... : 
 flght.fo an oil and gas prospecting permit. for: i. ‘infra: ‘Repayment, 12. 

six months following. the marking and posting ~~ | 


ao: of notice upon lands in Alaska, is- to be. con- i ; 


' strued to mean: for six calendar months ‘theré- 
after; and that ‘the time shell” expire at the 


a ae 


~- @losa of an, official day of the local office in the 
. ‘sixth month following posting: ‘which’ corre-- 


sponds + Fa the date of posting, unless such. dey 


oes not. occur inthe sixth month, in'whieh 
event the last day of that ‘month rill: mark’ 


~ the expiration of the. preference right period. 493 a eee ce settlement platia, an under: : the 
‘Al. Section 13 of the act of February 25, 1920, 4 homestead laws prior.to the inclusion of 
is to ba construed in connection, with sections.’ a “> the land within © a petroleum - ‘withdrawal, 
34 and. 17 of that act, and, when so-comstrued, - |. which * ‘did: not ripen: into an entry until. -. 
itis clear that the issuance. ‘of permits: there- “Latter the ‘creation of the withdrawal, affords 
under is contemplated. only to encourage gach ate e the entryman. no basis ‘for & preferénee right . 
prospecting as will bring into production a. | . to an oll: and gas prospecting permit undet- =~. 
new field or. to éxtend the known limits of a «| section 20 of the act of February 25, 1920... 208- 
2 field already producing. “2. Boge he as . me B46... 88 ‘Nonaction on the.part. of one-to.whom : - 


co 42, Lands not covered by. pect within the, | 
geologic structure. of a newly proved*oil and) ot 
-+.. gas field, are not subiect to. prospecting under. 
. section 13 of the act of February 26, 1920, -but 
:> should be offered. for lease. under section: AT of : 

546 


- that act. See spe te ae oe eee 
43. Non contiguous areas ofoil and 2as lands, | 


: _ te be subject to a single permit: w=.Ger section 


13 of the act of February 25, 1920, ‘must be- 


-.-. guch as may be meds? in ‘an area six Tails 
squiare_i...+.2.- aie eee, Se ee Se ee ee ee os i 
. cm Where a tugs applleation! for'an oil anid i 
" 7 gas prospecting permit is for Jricontiguous : 

_.. tracts, the erection of a notice upon each tract. 
| cowith a description of the land is required to- 
> fulfill the provision of section 13 of the act of | 
£43 February. 25; 1920, if the Jands: be surveyed, a 

but, if-unsurveyed: the. corners ‘of each tract. 


> must be monumented. tee ARAL DON SRR 


oe Notice. - ae 


See 89, 46, 44, supra. ne Te 
Section 1£.—-Penmits. and] oases. gt Sort 


“See 4, 27;30, SL, 87, supra; S100, 63, 64, infer a 


‘Survey, 4; Withdrawal, 83> 

“45. The tert’ “shall be: in ‘compact form,” 
as used i insection 14 of the act of February 25, 

1920, in connection with the grariting of a five 


per ceut royalty lease. thereunder, does not- 
require that the leased Jands be eontiguous. 
.. fpalt cases, but contemplates that a permittee Beg 
"- tay, where: incontiguous tracts have been -_ 


included in a prospecting. permit, select as a- 
reward for discovery,- the legal subdivision. 


~ upon which the discovery well is. located, and» ‘ ’ 
snch. remaining land, as near thereto as is. "| 


‘possible, up to the prescribed amoiint, whether 

‘contiguous: or Hamp MDH ob ae c= rac = 
- ‘Section. U7—Lease,: ie or 
Pa: ~ Sea: “4, 42, supray 55, “86; 87, 1 3, £0; 63, 64; 
Ag infra: Reslam-tion, 8. eee 





Sections 18, 19, and. 20.—Preference Right= 
to. Permits and: ‘Leases. Bi don a 


- See 13, 15, 16, 32, a4, 36, 3, 40, supa; 52-54, 


46. ‘The pistiment in ' the award of an ‘oil. ny 


‘is accorded ‘a preference right: ‘to an oil-and as 
gas prospecting permit. by section: 20 of the’ . 
| -aet- of February 25,: 1920,- after-. service’ of 
notice upon: him by a permit: applicant ia: 
at -gecordance with a. departmental regulation. 
"issued pursuant . to that eet, creates a con-. 
structive waiver - of the preference ‘right: 
which estops him froma ever therealter. assert- 
pot withstanding © thet. the - 
application’ in- connection: ‘with: which the 
notice was served is: disallowed. +_-. oeeicoe 


‘rg the right; - 


49. AC regulation: which. requires that a: 


and gas prospecting permit. accorded: tO ee 2 
_” homestead entrymen by section 20 of the act: 
’ of February’ 25;:1020, over a prior ‘applicant . 
fora permit: sander: ‘section 13 of -that act,:..— 
.[ is-not affected. by a. pending contest: against :. 
‘| the.entry. where there is-no. charge. that the... 
entry Was made with. a view to- acquiring the .- 
mineral deposits or in bad eit for : any other: 


- purpose: Leek ec he Caetano at” Soo 


* surface entryman exercise a.preference: right. sane 
$0: a prospecting. permit. under » section’ 20:0 =. 
of: the. leasing act, upon.‘service of notice | 
by one. having an adverse epplication pend- 
--iug,-or to show that the adverse. claimant... 
. is’ ‘disqualified. to ‘hold a: permit,- is a -Tegu- |. 
-.. lation - necessary ‘and proper. ‘to achieve the’ =. > 
» purposes. of ‘the act, and. is authorized. by: pio ee mt 


7 section 32 thereof. 2.2 .e oie er aie ‘409 a 


60. Section 18 of the” Teasing” ast was ory” 


80048, AD; supra. 


a3 Section 21. —Oil shale: : 


See Notice, 4, os 


Section 22. Alaska. ¥ oe res 


‘See 40, supra; Alaska, Be 


Section 23. —Sodinm Pormtis. 
> Seed, supra; 63,. infra; Ripavion Rights, Be he. 
Section #4.—Sodim.} Lease. oe | 


. o intended to afford reliel to a class of claim-- 

7). ants whose claims: were initiated under pre-- > 

. ‘existing Jaws, sich relief-to be personal,;not.. . ~ 

. to: enlarge: the. rights’ of -Eersons- wie had 

-|° spent nothing until. after-the leasing act 1 had 
_..been enacted and. the original daimants. 


. had been awarded the Je a8e8---n-enennenene= 620: 


_ See: 1, supra; 63, infra; Potash Lands, a. ae : 


Section: 26.—Diligence. # ; ehh 
28, SER, 66, 8, 70, 3, sai ane 


- Bee 26/27 





“on sind: Gas Lands—Contd. 
Section 27.—Restrictions. ” abe me es Page 


4 10. 
51. Section. Pr of. the. leasing ae was: a a: 


~, Signed to- prevent" monopolies of: geologic. -- 
ee _ structures: and. excessive. holdings within. --: ‘|. 
“anyone: State’ by any: Serer association; se 
“or. COrporaulon 29232 2-0 os 620. :|° 


62..'The. provision in: ection: 27. of the Teas. 


cee ing. act. that, notbing: therein :should: be (20) a 
_.  -Strued: to, limit. section .18.. thereof contem-. - 
_. Plated that the limitation in said-section 27 — 
i. as to the-number. of ‘leases: that. might. be. 
cea acquired directly to” three. leases: ina State =. 
“should: not..:prevent.a- qualified ‘claimant 
os wander: section 18° from acquiring: a. larger. aoe 
<0) number of’ leases so. long” as’ such: number se 
‘does: not exceed in: the ageregate an. area..of 

a 8,200, PCTes eo ooo een le aaa ee 620. 


68%: The proviso to section 27 of the. leasing 5 


< 7 act has reference. solely: to. limitations Japon: 
: "qualified. daimants. under. section.18 of that: 


‘ a act 3 and not,to their assignees... 222 eee Pee 620 
«64. -The restrictions of section: oT: of the act. 


-* of February. 25,- 1920, as to the number ,of ... : 
ee leases or permits. that may be. held by-one’ 
>”. person upon a geological structure and to the — 
_. ‘limit: of acreage that. may ‘be acquired in 
~. Jeases-and. perinits, while not applicable-to 
. persons. ‘entitled to. relief ‘under. section 19 of » 


that. act, ‘névertheless’ apply to: transferees or | 


assignees of prospecting permits or leases ~ 
issued. under the. latter. section ._.2.2_-. aes 639.) ° 


«85. Section 27 of the act of February: 25, 1920, 
does. not: contain any. express. limitation pre- 


2 ay venting a corporation, ‘Af. atithorized ‘by its a 
. . charter, from becoming interested, as a mem- 


ber: ‘of ‘aD: association, in: more than one lease’: 


a on a geologic. structure Or. ‘more: than ‘three © oe 
as 7 leases i in: a State, provided that. the interests, ae 
.- foth« direct and indirect; do not exoced | 2; j560: in) 


" and.7,680 acres, respectively. ee Sens os ae 


ae _ Section 29.—Hasements:* 


66. The-only disposition that may be made i 


ame of. the. surface. bursuant, to. section. 29. of the 


‘prospecting permit. Or isass has béen: awarded; “ 


_. is such disposal, under existing nonmiineral ~ 
~..-Jand Jaws, as will preserve to’ the: ‘permittee‘or’ ~~ 
os lessee’ free-use of the surface in any’ manner. <"* 
.. | mecessary: to: meet the fullest compliance'with ~~ 
a 2. the terms of the permit: or leases 2022252224369 


‘57. ‘The free. use of the surface accorded by ay 


; Saection 29 of thie act of February 25, 1920, to-a 
. permittee. or: lessee, is included i in the right to” 


ee <e prospect. for, mine: and: Temove: the tmineral: : 
deposits reserved by. the act of July 17,1914, 


rr in lands. subsequently. entered” purstiant to 
ek the latter. act,’ ‘and the waiver of: compensa- Se 
oo. tion ‘required of such. entryman is not an ~ 
alteration:or. enlargement. of the terms: of the. 

~ aot. of 1914, -imasmuch ‘as’ the: only” provision 

ree in that: act: requiring’ ‘reimbursement to'an 
. entryman for damage to: his.crops and -im- “+ - 
.. -provements,: is that: contained. in section 2 
_-<\ thereof, which relates to nonmineral claims 
ae entedacing: the initiation of mineral ets. ee - 39 





See 16, 17, 30, 31, 88, 43, supra, Coal Lands, a 





Oil and Gas Lands—Contd. ae 

Section 29.—Easements—Continued.. ” Page aa ar 

68. The practice. of: requiring. an’ express. ane 
. waiver of claim to.compensation for damage ...- 

. to crops and improvements by one. who has... 
‘been. permitted to make.a surface.entry: pure 

‘ suant ‘to.section 29 of the act:of February. Die ee 

. 1920,.:is merely, an- administrative means of a 

’ fully informing. the entryman as to. the extent. 


fat ad 


of his rights under that section. . . wboececennse 869 co. ae 


retary of the Interior by-section 29. of: the act ae. 

of February 25, 1920, to perinit the allowancé eye es 

-.-of surface entries of Jands: included in- -pros- oceans le 
:- pecting permits and. leases is’ ‘discretionary a te 
with that officer a ae 


60: Section 29.0f the act of February 25, 1920, 


provides that only such surface as‘is not neces 
~; Sary-for.the use “of'a permittee’ or lessee'may 2°. 7 
{be disposed of,- and, where ‘a: stock-raising:...: a 
- homestead entry has been allowed pursuant. =~ 
to that section, thé right vested in the per- ‘2 — 
" mittee ‘or lessce to use so-much' of the surface *: 


as may ‘be necessary ‘to,conduct. opérations:) 0 


under the permit or lease is ‘paramount.to the 9° 
. right of the entryman.to use such surface... 383° ~ 
-61; Section.29 of the act of February 25,1920, 
-modifies that portion of Section 9-of the stock. oa 
raising homestead act. which. requires: com- Ta oe 
. pensation. for. damage to..the: crops:and ims... - 
_ provements of the entryman resultant, from’. 
‘the prospecting for ‘the reserved mineral de-.  . - 
: posits; as to stock-raising homestead entries oe 
allowed pursuant to the former section. 2.22. 383.5 
. 62, Where an oil and gas prospecting: permit... 
has been issued: prior to the initiation. ofa. 
 eldim under, the nonmineral land laws, an-en: - . ae eae 


try may be allowed only as to the surface, and: a A ieee - 


subject to the prior right of the permittee to. 

the use thereof ‘as prescribed in section 29 of 

~ the leasing act, and the permittes: should De SA es 
afforded ‘an: opportunity to. show. cause: 2 why _ 


a surface eritry should not be allowed-2.:__ 2 524 a : eS eee 


63. ‘The rights reserved by Section 29: of the - 


“act of February 25, 1920, in-lands under: per-" i 


mit or lease are limited to disposals of thé sur-.* 


face; that is, to nonmineral entries. authorized : 
“by the acts of July 17, 1914, and: ‘December 28,'. 


Sectton 30.—Assignment of Lease. gas pee oe 


~ See'30,-31, ‘supra. 


= Section 82.—Regulations. * E a sae ae 


See 49, supra, ee 


64, Included'in the dtaral power conteried: a gies 


: upon the Secretary of the Interior by section >i 


32 of the act of. February 25, 1920, to make: ao 


“regulations and to do all things. necessary to: ee 


accomplish the purposes of the leasing act, is. ©. +. 


the discretionary authority. to. prescribe’ CONS S82 eS, 2 
ditions: with. respect .to the. exercise. ofthe ..° ~ eS 
-_ preference right to a permit or lease accorded Bo. wee oe 
. by. that Abe annwanonnnnnnneeneeseeencencnes AO oe 
hee ‘Section $7.—Valid paneer wae eo ne a eae 


’ See Coal. Lands, 6.- 


65, The term “valid claims”? as s used i insec- 
tion 37 of the act: of February 25,1920, relates: 
to unperfécted ‘claims’ to: mineral lands‘and'** 0: 
does: not. contemplate: a completed grant Of 


nonmineral lands to a State in aid ofitscom-. 


| “mon SOBOOIS 222 eee eae eos ad : at 





ans cea 


“INDEX. 





ou and Gas Lands—Conta- "Page { on end Gas: Lands—Contd, “Page 


SG Section 87.—Valid pie Oatined: Se 


66. The fact that one-claiming oil.and gas. 


land under a: placer. location. gave financial 7 
assistance to another who: drilled a test well. 


‘and. discovered oil: upon other land ‘in -the 


or locality, does not alone constitute such dili- 

_ Bent prospecting by the former as to bring the 
land in ‘his claim’ within the exception clause 
‘". “ of'section 37 of the act’ of February 25, 1920... 
>). 67, The exeoption clause of section 37 of the © 
ae “act of February 25, 1926, did not: confer. upon 
8 claimant ofa group: of placer claims of oil and” 
_ “gas lands, upon which no discovery of mineral » 
:... bad been made, a right to retain them unless, 
he had-been in actual continuous possession’ 
of each: claim ‘and in diligent prosecution ‘of. 
Ota prospecting. thereupon up to Fas time of the. 
.- passage of. that. a) eae nenees pede meheece 


= Okiahoma.—Act. of Mayeh 4, 1928, - 


68. The allowance. olan application. for any 
"interest in public lands is, as a rule, controlled a. 
. by the status of the land. at the time of: the... J... 
allowance, rather:than at ‘the date of the ap-. 
Be OS plication, ‘and where, at the time. action upon. -~ 
“o.  an applieation for a permit.to prospect: for oil... 

_ and gas inthe bed of-Red River, Oklahoma, - 
 3Wwas taken, the lands: were sub judice, rejection 

_ of. the application was proper oqeneaeeete: eee , 


et “Extensions 0 of Permits.—Act of January My, : al 


1922... , 8 
“Bee 16, 27, 28, suprar Y Alaska, 2, ie. 


69. Instructions of J une 26, 1904, eibistén! 
eke of time for. beginning drilling oper ations under 2, 

“oil. and gas permits; 
(Circular: No. 4B): cai ace iheace 2 


Circular No. 801; . 
amended. 


70. Group. development under, $0 “oil and 


"Bas prospecting permit issued pursuant, to the . ~ 
- . get of February 25, 1920, is not: ‘recognized | aS. 
_ ‘performance of the conditions of the. permit, . 
7 but as sucb diligence in an. effort. to procure E 
~ the. performance necessary to warratt . the. 
extension of time authorized 1 by. the act of, 
ae January i, “10932 eZ a Pe 3 


848 | 


mM, The act of February 95, 1920, contains ao 


~ positive direction that. oi] and. gas deposits. be. - os 
disposed of only as provided therein, and is 


mandatory to that extent, but the act of Jani 


” ary 11,1922, vests the Secretary of the Interior - 2 


with special diseretionary powers. with respect nd 


_ to the granting of extensions of time. for the ie 
os performance-of the. conditions in prospecting 
: . PORINIGS -- akse Stace cece eesti 


cares The Department can not. sanction the - 


F Z _granting of extensions of prospecting permits ~ : 
under the act of January 11,1922, where pér-* 
 mittees ‘have idly awaited development by | 


others with the expectation, upon the proving — 


7 oi the- structure, to then secure. drilling, and, = 
-. pen. diseovery, claim: @ reward which was ©} 


= primarily intended for those: ‘proving- the. 


structure en ee eens “846 A tag 


at Oklahoma.” 


1922—Continued.. 


7 TB. “A permittee who enters into a » Gontraee : i: Pe 
with. a drilling contractor in terms which pre- 


. Extensions of Permits. —4et of January tl, s — 


. clude him from enforcing drilling within the - ae 


“time prescribed: in..the permit. will not be. > °° 
- granted an extension. of time within. which to. 
_ commence. drilling ou the plea that. lack. of .- 


' diligence. should: he ‘attributed to- the’ cou: _ : 


_ tractor. and not to the pertaitiee. 2-222 
Td A ‘drilling ™ ‘eontract™ made - coment 
: upon the success. of, or to: follow’ a test: “well to” 
* be drilled élsewhere. on a structure, isnot such 


- a contribution to the test’ as to warrant an ex- - 
pe oF time under he ach of J BnUANy. il, 


See Indian Lands, 5; ‘oil end. as Lands, 68; a - as 


- Surcey, re Town os 1, 2 


-}oregon, 


‘See Laches, 1 : 


Lands, | 
_ See Mi ining. Claim, is. 


os Presi and California Railroad os 


- 1. Instructions of April 14, 1924, “Ordgin - takes 


and California Railroad and Coos Bay Wagon | ue 


Road. grant ‘Jands;. sale of timber: (Circular. 


ie ie No. haa ei aR. 
- mM Patent. oe ee aS 


See “Accretion, 2; poe 35 Contest, Be ee 


2. “Where the question arises sphether a ae 


ae . Homestead, 2; 11; Indemnity, 2; ‘Indian Lands, ae 
bens Jurisdiction, 1,2; Mineral. Lands, 1-3; 
| Mining Claim, 4, 6, 11, 12; _Mortgagee, 1; "Notice, ee 
- 8; Oil and Gas. Lands, 1, 5,7; Potash Lends, 4; 
Public Lands, 1, 2; Railroad Grant, 1; Repay- *~ 
ment, 3, 4,5, 12, Tay. Riparion, Righis; 2 By 5: 
| Survey, 3.0. - 
he Instructions of July c 1924, ‘State inden ee 
nity, selections; form of patent, ‘act of April a 


. ent,. issued on an- entry in accordance. with © 7 , 
|. ‘the official’ plat of.survey existing at date of =. 

oe ie entry, conyeyed title to adjoining lands added © | ERs 
|. by-accretion, it is competent for. the Land ~~ 
, Department. to decide. whether the accreted. ~ 
~ Jand is public:land subject to disposal or pri- 

- vately owned Jatid a over which it. has no fae: ; 
or diction .--2... sweeter ee Nea : 


3. When the tana Department hes one: ae 


= fually adjudged that the title to, accreted land - 
_ passed with the patent conveyingthe adjoining © 


land, itis competent for it to take such action, . 


- and be in such form as to- become regularly a 
matter r of local FOO ae annenecnnnnenenane _ 


“within the scope of its powers, as will render: 

-its judgrnent effective, and, to thisend; it may 

[-- issuea supplemental patent.i in order that such” | 
determination may be given the fullest effect 








INDE 


‘Patent Contiined.. ” Page’ 
| (47 Séction 2448, Revised. Statutes, permits. 
of the issuance of.a patent in the name of a. _ 
is ‘ deceased. person, and. where. ‘a. patent, is: thus - vi 
issued, ‘rights under it may inure to. the. -bene-. 


oo fit of ‘the: remote. Brantees of. such person..-- 10° 


Bi ‘Actual manual delivery ofa patent ‘issued a 


for publie:land, subject'-to: disposition: under we 


’ the public: land .laws,. is.not essential to the...“ 


_ passing of title:to the patentee, and the Land. |. 
_ . Department :can ‘not retain: jurisdiction by: 
a - withholding the delivery of:the patent after... -- 

it has Deen. signed, sealed, ‘countersigned, and rere Aes 
: seoarded:.. wae ee Seoae ete Os ge ee Be orn “Ee ss 16. 


Bi Questions pertaining: to the’ itbinatian: eo 


1 of: ‘restricted: patents - issued .in- accordance» Sik 
with the provisions of the act of July:17,:1914, > | 
-do not’ eome within the jurisdiction of the ~~ | | 


Rae The placer mining laws, which Soingiternate < 
ea, provided. for the. patenting of a fee, estate in. 


- both the ‘surface and the mineral deposits of 
* -publie lands, were. “modified: by. the-act of : 
‘ “December 29,°1916, ta permit of the issuance. ~ 
of. separate patents for the’ reserved" ‘mineral 
_ deposits'under the mining laws-and for the ~~ 
ea ‘surface- Jands: under the stogieralaing: home- ie Te 
- stead: aebe m2 bie: Leaeeee a ee 
8 "Where: by statute: payment: of the’pur- = | ° 
chase: price ‘is ail, that remains to be done by-~~ "| | 
_- one in order to acquire ‘title to a tract of non-. 


- mineral public land, payment: thereof entitles- - 
~ the. “purchaser to an unrestricted ‘patent; if, cee 
- prior: thereto, there had’ been no ‘withdrawal, } 


Upon a nonnavigable lake in the State of. 


“Montana, in- which the’ common law with re- - Be: 
’ spect: to riparian. ‘proprietorship: has: been et 
-* adopted, oarries with it an absolute. title to 


the May bed bel 
DL AL patent for public landsi in ‘Alaska, ene! ©. 


; __ tered: Subject:.to. the. provisions and- ‘Teserva-. . s 


‘tions. of. the act of March 8,1922, -should con-. 


- tain a reservation of oply that character of 
» Idineral for-which the:land. was:reported or. 
~beliéved to be valuable. .-----200,25-45-497 


19: "The ‘fat that: an applizant: for a patent” a 


; 7 to. public. land” consents to:the insertion: off °°: 


_ Teservation’ in ‘the patent: does not authorize 


. the. Land. ‘Department, in the. absence of a 
. statute: prescribing” it; to - incorporate. such ene 
~ Teservation ‘therein ar senoecndnreesnsane rene 623: 





7 | Patent—Continued.. 


18: A. protest by: one: dlaiming a an.oil.:. 


lease executed: by a homestead entryman 
| against the entryman’s consent totakealim- ©. 
“» ited patent. as prescribed by the: act of July 17, - eee 
-° 1914, will not-lie where at the time of the sub- ©". 
- mission ‘of final proof the Jand was known to... 
iS be. prospectively valuable: for petroleum de-.. Be PaaS 


14, ‘Notwithstanding: that the Indian @Dpro- = 


~ -Priation’ act of March 3, 1909, authorized the. 0 
". issaanee of unrestricted fee. simple patents to ee eae 
_feligious organizations engaged in mission or...2. 0°). 
~» school work on Indian-reservatiéns,.it.isob-": 00 
vious that, Congress intended by the lateract. © ~~ 

of September 21,. 1922). that: patents issued) - =.) 
> atter,the latter date to such organizations for... 

-, lands.-on Indian reservations should specify... © 0. 
that. the lands will revert to the Indian .-. -- 


— Board. of Equitable. Adjudication. __.2.2-...\185 ue owners when ne Jonger used. for missionary Be 2 


Payment, ee Pig, te aes 
| : > See. Repayment; Coal: Lands, 8, 16, 26; Coal . hee eee a 
| Trespass,'1; Desert Land, 7; Entry, 3; Fort 
.. Assinniboine Lands, 1, 2; ‘Homestead, 12; Pe 
| dian Lands, 1, 2, 4,8; Patent, 8; Potash Lands; 
' 95 Reclamation, 1,3, 5, 6, 7, 9, 12;: ‘Repayment: 2620 
2; Superetiory ‘Authority, 3;Fimber and Stone, 2. 
43 ‘Timber Cutting, 1, 2. Vested - i sices Re va, 
“Words and Phrases,’ 9. ee ae 
a 1. The Secretary of the Interior, in whom mansept 
- | 2 the extension act of August 13,1914, imposed... - 
|< the authority to fix the date -for. ‘payraent: of. | 
~* operation and maintenance chargesinconnec- 
|} tion with irrigation projects as of. the date ~~. ~ 
|: fixed foreach project, may for sufficient reason’ °° 
<a classification,- or Teport, that--the - land; WAS: 2 J a 
> -prospe ctively ‘valuable ‘for -mninecal; es “ -change the due date lor future payments and - 
_. the.-Government. ‘assumes: the:burden of: 
- proof and shows that:the land was of known.) 
; ‘mineral. character at that Gimori..ons2 22-242 
QA pending application. for. ‘patent under--* 
’ the. placer mining laws. of .oil and-gas lands -° 
-. should -be denied and finally disposed -.of bee * 
fore the lands are: offered for lease. under come.) 
petitive bidding-..2 00.2 .ussie22o2 tek “262 
WO An! unrestricted patent issued by. ‘tha’ Pe hes 
7a Government conveying public lands abutting Gee 


modify the: contract: without. violation. of... -: 
*. either, the-letter or the spirit: of the ict of May::s. 20. 
\ 15, 1929, end-without-invoking the procedure’, 2. 
_.. therein provided for confirmation of contracts... >.>. 
- wnder the latter act._--.---- 52-4 Lee en 4B 


_ 2. Moneys paid by grantees under the act of =. 


re March 4, 1911; for timber cut fromtheirrights. 
_: of way should: be deposited inthe Treasury.as.. . ° 

_ -funds.arising from the sale of public lands and... - 
ee not . to. the: “account of depredations. upon: 


‘Penal Code. ae : © oe - tae 


‘Permits. art 


“See Coal Lads: Oil oad Gas Lands: Phos: 


is phate Lands; Potash Lands; Saline Lands, 
PE hesphats Lands. | 


1. Phosphate. regulations. of May 23, 1924: 


: - paragraphs | 4.-and 5, Cireular, No. 896, 
e amended... (Cireular No. eee isnt oe 503: “4, age Se 
eae The act of February 25, 1920, ‘contains BOs 
. provision authorizing the. issuance of. permits, ae 
. to prospect for phosphate or to award.Jeases. 
" as arewatd for discoveries, but there is vested 
~ in the Secretary of the Interior diserctionary = 
-, authority to fix by general Tegulations. the =). 
- terms-under whieh: leases may. be awarded.’ pee 
2 under: section 9 of that: BU ecnnanngen nnn comes ; A437. 


“. 


Page 


“116: 
Phosphate Vende—Coxtinned.- 


 May..22,. 1920, being applicable to -leases.in. .- 


. 8. The* general ‘phosphate regulations - of - 


proven fields; do not. contemplate a-situation -. 
in which - considerable. preliminary . work. is: . 


necessary before. the actual opening of amine... 
ean be undertaken, and, in order, to. make. iY, 

s _ effective the. purpose of the leasing act, itis 
- .° Clearly the duty of the Secretary of the ‘Tne 
°. terior ‘to, prescribe such terms for leases as 

- will ‘promote | ‘the’ development. of unproven ; 


‘4. On end after ‘the ‘passage’ of: the leasing 


aets of October 2 1917, and February. 25,1920,’ of 


= : lands’ which at the time of an attempted loca- - : 


ns tion ‘on aceount of metalliferous: deposits” are. ra 


ase known to be' valuable for any of thé minerals: a 
’* named in ‘those acts are not. ‘subject to‘appro- >. |’ 
peas: under the Rt eerune nimi ess 


Plat. 27, ne 
“See Patent, 2 Potash, Lands, 2; ‘School Land, A 


050 


| =e Survey, te 
_ Possession: | 


- See Coa? Lands, 14, 16, 17; ‘Mining Bian “ 
10; Oil and . Gas” Lends; 16, E73: 


Authority, 5; Water sight, ik. 


: Potash. Lands. 


_ paragraph 2(a): of the lease form, Cireuler No. ° “ : 
-. §94, as amended ‘by Circular:No. 781, further 

amended: paragraph 10, Part. IIT,.: Cireilar ae as 
338. |: 
- 2.. Potash regulations of September 24, 1924... 


: See Oil and Gas. Lands, 5. eet a ree 
oe Potash ‘regulations of. March: 29, jonas 


No. 594, amended. (Circular ‘No; 925) Sooke 


~ survey of unsurveyed lands, act of October 2, 


1917}: Circular No. 94, amended. (Crenlke ; 


3. No. authority axists for the issuance con- ~~ 


. sander. the act of October 2, 1917, and of a per--- 
-. mit te prospect for sodium under the set. Of. 


a _Pebruary. 25, 1920, far the same tract of land- 641 Et 


.4, ‘The:act: of October:2, 1917, provides that ~ 


' mit issued thereunder, a patent shall be issued.” 


_ _ for one-fourth of the land covered by the per---.. 2+]. 
- mit, and the provision in section 2-0f the act-... 
restricting further disposals of the remaining. . ; .; 


lands to leases clearly contemplates thatthe. ~- ; : even though the protestant first’in time pros o 


hit of th aaa te ; 
right of the permittee to an unlimited patent’. eu tes his ee as pee, 


“should be restricted only by prior disposals... < 
_. under acts which authorize -the issuance of .- 
‘ such Ce ee ee 641 |. 


ee Sites. 


- 


See Mining Claim, 16; Right of way, L 2 


iL. Thei issuance ofa license for a water power . mee 
cuniect as toa tract of land within a national _ ~~ {- 


~ forest which’ was relinquished to.the United ~ 


"States as base for a lieu selection under the act” 


of June 4, 1897, is. a disposition ‘of the land =. 


~ act of September 22,1922, and precludes the” | 
Secretary of the Interior from quitclaiming cn a 
. pursuant to. seetion 1 of the latter AGE 222. 


a MEN one is 


within the’ contemplation of section 2 of the - ; 


Page | 


, Supersisory a, as 


644 


| the Depsrtment may.allow later protestants —. 


, Service, 2; Notice, 3, 6,7; Oitvand Gas Lands, 


meee 


“A, 15, 34, 39, 40, 46,48, 49, 64; Practice, Be 





‘Practice. a . com page’: 
"See: Appeal, 1 2 ‘Application; 1: Contest, 2, a 


- 4, 5; Fees, 3; Homestead, 22;- Notice, 1, 2,.4,.5; Basa 


. Officers, 4: Ou and Gas Lands, 15, 49; Patent, Dene 


29 Reclamation, 1, 2 Tees | Fudteata, 1; School a5. 
| | Zand, 3. | 7 oe, 
Met eas Oe ‘Instructions: of October‘ 10, 1924, abro- ‘ 
ae geting Rule. 61 of Practice. 


COtreular Ne o, : 


“QA: pat for rebioatinw will Hor: ba. uss" 


- tained on the ground that the:decision on the, < . 

'. appeal is nat supported. by: the law andthe —. 

w -evidenca where. that: question was presented Gg en 
-. by the appeal: and fully considered and ears . ee 
. disposed of in the decision ...---.--------2--- : 
“8, Wheré testimony. in a. contest is teen Cte 
-. before an officer: designated: for that. purpose... 
|. ° by the. register; and. receiver the submission ....- + 
_ of further. testimony by either-party-at the... 

a final hearing before the Jocal, officers: is. per- . 


4, The gr anting of a. continuance. in.a cone). 


” test. case by the local officers isa mereinter- | 
se locutory order from which an appeal to the, 
~. Commissioner of the General Land, Office Bi! ee 


: “6. The ‘Land Department wil not declare ae 
‘a forfeiture . of the. rights. of a claimant. to. 
i public lands on technical grounds, , and. failure. nee 
- to adhere,to-a. technical construction of the 
Rules:of Practice: will not: deprive. him ofan-:: * 
| opportunity. to be heard unless it appears 
that he has'no substantial. claim. to equitable, ease! OFF. 
_peonsideratlons 2205. 2ve.c6 oe a a 
. .6.-Phe assessment of. costs in 1 protest’ prow 2s. : 
currently of a:permit to_prospect for potassium-° } -~ ceedings against oil:and gas permits.is to he. 
<b governed: by the second sentence of: Rule 53: -” 

’ ~~ of Practice, which ‘specifies: that. each: party. cr 2, 
shall bear his. proportionate: share in. tho ., _ 
2 |<. examination. end: ecoss-oxamination. Of. wit- Ne os 

-. upon satistactory showing of valuable.déposits: -_ | MOSSES -- ---- giclee evaestbenac=haG-nesacrce - O87 
‘in Jands. embraced within.a prospecting Pper-* + | Al 
and gas permit occupies merely ‘the position ae ce 
~. of an informant without.a preference right,-: 


a Jnasmuch: as 3 a protestant: against an. 1 of 


» to appear and participate i in the proceedings, an 


Preemption. pee oe 2 a a 
. See e Repayment, 18, aes Se 


‘Preference Right. 


“See Carey. Act, 1; Coul Land, 1 g 42, 14, 15; os : 
Commissioner of the: General Eand ‘office,.1 ae 
Contest, 6; Fees, 2; Homestead, 21; ‘Military; 


Relinquishment, 4: Supervisory Sansa ae 
: Town hie 25 Waiver, 1 i, a La ea nae 


‘ lowed by i a proper order by. ‘those offers... 167 ; 7 


- Proference: Right-—Conia. 


1. The provision in. section .2 of the ca. ‘of - 


ues - 


Page: 


oF ‘September -21,. -1922,. requiring . that: apples.” 


. “tons for the. exercise. of. preference rights: 


oon accorded : by: the: act..to. persons’ who. had. 
es “placed. valuable. . improvements. upon. OF 


“reduced: to cultivation..the. lands. specified...) 


~ therein, be filed within ninety. days front the — - 
‘passage of, the act or from. the filing of the plat... ° 


: ‘of survey, is merely: a ‘fimitation upon. the - aa 
>. exereise of the preference right privilege,.and - 
| _- dees not. restrict the authority: of the Secre-. | - 
~ tary of the Interior, conferred. by. the general .. 
_ © provisions of the act. to sell, in his judgment. -~ 
and discretion, ‘the. lands, not: adversely. 

= elaimed, ta, any oititen. of. the United mentee: 


"Private: ‘Entry. 
See. Warrastt, 1- 


“1, Prior to the sai of public: ignds fb 


AaB a 


= private- entry four- preliminary. ‘steps were 
- required: by the -statites: -(a)° survey’ ‘into ~ 


a a 


- Jagal subdivisions; (b)' procdamation:by the ... 


oe - President exposing the iznds to public sale; 


- {0} publication ‘of notice. of sales. (d); ‘offering: - 
oh public: ‘outcry: by the register of the. United ¥ 
-Btates land: office of the district in which the : 


a lands were. ‘situated; and the lands remaining 


" “undisposed: ‘of at-the close of snch Bale: there- : 
has » after became subject to private entry. lao aan = 


"Procedure. 
See Practice.” 


- Prospecting Permits. - ae — 


“See Coal Lands; Oi and Gas Lands: Phos : 
phate Lands, Potash Lands: ‘Saline Lands, o. 


Public: Lands.:- ae 


See Accretion, 2 23 Damages, a: Teolated seams e 
.G Jurisdiction, 2; Loke, 1; Land. Department, 


ace Mining | ‘Claim, via Officers, 12 Railroad 


“Grant, 35 Riparian. Rights, 2, 8; Supereisort a 


Authority, 5s “Sureey, 3, 6: 


1. ‘Whenever: the question a dneanyes 


| court, State” or. Federal, as. to whether the . 


> title to Jaad, which had: ance been the prop 


erty of. the: United. States,- Shas ‘passed; that 


ae : question - must be resolved by: the’ laws-of the - 


~- United States; but when, according-to those “ ~ ; 


wort ‘laws, the. title shall haye passed, then that. oe 


=» sproperty, like other-property in the State, is 


"subject to.the laws of the State, so faras those 
|. laws are consistent with the. admission that -:.- 
the title passed. ‘and “vested. according, to the oh, 
e738. | | 
Pet ie “court proceedings specified for contractsunder > 

the. former. a ee si 
> 4° The act of May 16,1922, has no retronc 


Jaws of the United States ...:-..---.-----+-_- 


9. With respect. to, public lands’ ects 


ae on nonnavigable bodies of-water,: ‘the Govern 


od 


ment assumes the position of a. private owner; .- 


~ "gnd-when it, parts with its.title to those lands, 


©. without réservation or.restriction, the extent 
ae) the tithe of. the, paterites. to the. lands ‘under 
SJ erater is governed by: the: laws of. the State. — 


o within which the. lands are situated-..--..-- 


67 it, 


Purchases. Uy see i” 
See. Coal Lands; 16;17; ‘ieesteal, 12, ie 


"Purchaser. - = 


. .. Sea Contest, 4; “Forest. Liew {Selection 1. Oe 
- Indian Lands, 1, +45, Meletty a ‘Patent, Br a 


‘Railroad Grant. : : oe 
- See Desert: Land, ye Repapaens, 2 Pas OE 


“Reclamation. ee 


. Sec. Arid. Lend, 1; Homestedt, TAs; . ineers,. : 
BBs O11 and Gos Lands, 25 ‘Payment, 1; Righé . 
_» of Fay, 2; 43 Supirsiscry Authority, 1, 3 i Ee) 
=f Withdrawal, 3. Susie 
- Y. Regulations of Tune 2, 1924, rodlaimetion . 
projects; relief to water-usefs under the exten- i 
sion act of. May. 9, 194s Sere: ay 
ee Instructions: of December 9, 1024, ‘Min-- 
’ -nesota drainage laws; proceedings after: e- 
‘(Circular : 
Nos 960) 
: Phe set of May 15, 1922,. swhich: authors 
2 ized the’ Secretary ofthe Interior to enter into: ae - oe ee 
contracts. with irrigation : ‘districts with - Ie- a ae eee 
- spect ‘to ‘payments. of “water users’: charges, CAPS Me Oe 
.. did not modify the act of February 21;1912p. 0200 

and existing contracts entered. intounderthe.- 

- Jatter! act may stand as- made oT. be modified: ak 
- “under thé same authority: which authorized: ty, 
‘their'execution; likewise, new eortracts may 





Indian Bonds, 8; Preference ae i Private” 
~ Eniry, 1; Belente ed 10, Li. aa 


| Warrant, 3.0 ae ee 


1. Instructions OF. April 28, 1084, eens 


‘Pacific Railroad grant. Jands; suspension of 
patents. - a 
2. Neither the provisions of the act of July, 9° 

11,1898, nor those of the eet of February 27, 1917, ee ee 
_ aftiendatory. thereof, ‘respecting relinguisb-.. 
-: Tents by, the Northern Pacific Railway Com-" cae 
:. pany in favor of settlements upon unsurveyed eee 

lands within the limits of its grant, mandator- . 
oo ily require that. company: to. relinquish Or es, 
~ Teconyey any tract of land within its grant in ee 
. favor.ol b settler. -.~2. seven 2S we Deo e +n 
- 3, ‘Phe Northern Pacific Railway Company ° 
= is:the legal successor of the Northern. Pacific | 
: Railroad. Company. with respect, to the bene: 
fits of the grant of public lands made to the. 
latter neces ere 


‘Railroad: Land... 


“See Homestead, 12, “1B Oregore.. and Calis 
1; Right of Woy, be 


(Circular, No. OGD) acc wtens: Seek ss: 


“fornia. Railroad: Lands;- 1 
Selection, 5 Withdranal, i 


apie ‘of period of redemption. 


Weebl ee ne on Se eet een ee eee 
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539- S oS = 


cbe made thereunder without: resort :to: the: - 


the ae to that Bebe nae canwenn- ce — 


12 


- tive'effect wpon contracts. theretofore-made) 2 
~ Under: proper authority. and. such contracts oS See 
>, are not, ‘therefore, dependent for their: valid- . 

ity upon ‘the court confirmation apecified. ins 


us. 


: jrodiamattin-Gontinasd..- 
3. The act-of August 13, 1914,. roelded er 


Page 


INDEX, 


‘ | the: payment of irrigation: construction charges. - 
upon a specified: date, the oniy. authority for - 


change of which is contained in the act-of May. ee. 
~ 15, 1922, and where the latter act isinvoked to. © | 
_ change thé date of payment under a prior | | 
_ contract, the procedure prescribed therein 
~rpust be followed in order to give validity te | 
the amended OOMbrach S22 22k ca : 


6. Upon the issuance of public uotices pur- © 


suant: to section 4 of the. reclamation act of 


- June 17, 1902,. the construction: -charges speci-.. oe 


fied in the notices become fixed’ charges ~ 


27 against the lands, and the acceptance, and.ap- 
proval of water-right’ applications in a ‘sense ss 


eréate 9 contractual relation between: the ap-" 


a plicants and the United States for the pay- 
~~ ment of the charges by 
'. the furnishing of irrigation water by the Gov- 

ernment that. can bot be changed except ¥ with es, |: 
223 | 


. “the consent of both parties_._-_.- ne ts ractiGas . 


the. water users and~ 


7, Inasmuch as the acts of June 17, 1902, and. 7 
August. 13, 1914, did not peremptorily declare ee 


- in mandatory language that forfeitures must | 
> be declared, or that. they, will. necessarily: Qe 
_. restilt by operation of law as soon as defaults 
_.. in payments. by water users on reclamation —_ 
an projects heve ocoarred; it rests within the” 


‘sound discretion of the Secretary. of the In- 


_ terior to determine. whether. an entryman 


“ : - may thereafter be permitted to-cure the. de. 
- fault by payment of. the. charges. .2s-2---.-- 


2+ 8, Lands acquired by purchase or condem- 
- nation Pursuant to section’ 7 of the reclama- Ee 


a - tion act, when no Jonger needed for reclama: < 


tion plurposes,;can be disposed of only at public : 


- auction and the: proceeds. derived: therefrom - 


_ must be placed in the reclamation fund to the. 
‘eredit ofthe particular project; suet Jands and’ 


_ the oil and gas deposi is therein are not subject: 
O° prospecting or lease under the act.of Feb-- 
 ruary 25, NQD0 fo ee a 


9. Public lands, withdrawn for a reservoir: 
site, which can not be restored to. the pub- 


diedomain without damage to the project, Ye) ee 
_ -which have, because of improvements placed 
thereon, become lands that may be sold only 
‘for the benefit of. the. reclamation‘ iund, are: ~~ 
. not subject to. the operation of. the Teasing act | 


of Fepcuary 7] | Se, op et eo a 


~ 10. Lands reconveyed te the United States : 


by the State of New Mexico for reclamation ; 


purposes. pursuant fo-the enabling-act.-of. . 


-. the granting of permits to. prospect for oilor . 


-, June 20, 1910, which contains an. indemnity. fa" 

. provision as consideration. for such-transfers, - 

_. occupy a status similar to that of with drawn 

-.-. | spublic lands, rather than. that. of. lands .ac-._ 
-. quired by purchase or condemmation, and. _ 


| _— eo 
See Oil and Gas Love, Sees. 18, 19, 20; AB 


' gas upon such, lands will: be dependent upon. a 
the determination of whether or not their res- 


2 toration wit be detrimental tof the project... 20 





No. 915, modified. 


fees cancellation. of olf and gas permits; . 
NI 0. 926, amended. 
4. Instructions of November 13, 1924, nota- 
A iis ‘tin of <caricellation of oil: and. gas permits; | 
aan 


= ween were e 2 ee 


: cular Na. 966) - iar 


‘Reclamation—C ontinuiad:’ 


Peres: 


li “Lands withdrawn for a reservoir ae or: 


if ‘similar 1 réclamation purposes which are egsen- "ie 
 :Galto the project, and Jands acquired by pur’ 


oe 


. chase: or condemnation jor the exchisive use of os 
the: ‘project, may: be developed for: their min-~ » 


eral. resources only by temporary Jeases for: 


periods: ‘not inconsistent with the Tieeds of the — 


- Reconveyanto, ie 


See Power. Sites, 1; ‘Railroad: Grant, 2. ; ee: ate 
-Tamation, 10; alinguishment, 14. newer 


‘Records. eee 


"project, and the proceeds therefrom must ba”? 
-. placed in ‘the reclamation fund tothe credit ~ 
|. -of that: proietiscte oe ec f 
12. ‘The power of Congress to delegate. to an 
~. agency of a State the: authority: to provideior® _ 
the réclamation of public-arid lands within 4°) 
a State irrigation district, and the right ofsuch * 

“instrumentality to-assess the lands for thecost* - 
. of their reclamation, can not be questioned by. 
 amere applicant +0 make a desertlerid entry. 


sa 


See Coal Lands, 18; Fees, 3 1 “Mining: Gan. ae 


43: -Mortgage,. ge Notice, 4, 5,65 Officers,  -. 
a Oi. and Gas: Eads, 1: Redlingaislemeenty ‘ a 


varrent, 2 


ay Instructions. of Webraary: 5, 1924, note 


‘pecting permits, “leases, and selections,’ and: 
notations of relinguisbments and withdraw: 
. als of applications. (Cireular No. MIG ieee 


2: Instructions of April 23, 1924, notation of: vey. 


“¢angellation. of oil. and gas permits; ‘Cicular~ 
3. ‘Instructions ‘of May 28, 1924, notation of 


(Circular Noi 939) _ eee 


Circulars Ne Os. 929 and 939, amended. 


Bes Reclamation, 2: 


e mele and. ‘Receiver. 


(Cireular No. 920) 2.228 


887 


Cirenler:; os 
509 “2 


See - Commissioner of the. General Land 2 Of : 


fice, I; Contest, 5; Selec e ae bee Sees 


Rebearing.. _ me 


See Practice, 2. _ : sae 


. Reinstatement. | 


‘See Indemnity, ‘Ts oit and Gas Landa, 12, 


“Relation. © | 


. Bee: Coal. Lands, Date Setlement, ly 


- plication, | ee Cont Lands, 6; Cultivation, 2, am 
Otland Gas Less; £0 0. te wee 


tions WPan- ‘the recerds of locel- United States, | : .. 
land offices. of- cancellations af entries, Pros ay a 


-.°-under-the act of March:3, 1891, amounts toa 
quitclaim, for.a valuable. consideration, , ot all. ae 

be - the: entryman’ stright, title; andinterestin and ae 
tothe: lands.embraced therein, and precludes: ot 
“him from‘afterwards invoking the benefits of ~-°|:° 
the’ exchange-o of-entry provision: ‘Of the: act.of: - 
an January 21, 4020: oss 
0) ASSAG relinquishment; of an oil. and | gas Pros: aig 
ate “pecting permit does not, of its. own. fore’, Te-> | 
~:. Iieve the lands. from: the | ‘segregative | effect 
--. eredted by the permit, and ‘the: filing of. an | 
application. for’a: Permit, predicated upon the . |. 
nee “relinquishment,. ‘prior to, the cancellation of. | 
the. permit: bythe Commissioner of the ||. 
General Land Office. and. notation thereof, |” 


“Relief to Water Users. oe 





See Reclamation, 1; S a 


"‘Relingutshment.. ee 
See ‘Forest. Tne: Selection, i; Tiidian Lands; io S 
8; Mortgage, 1,°2; National Forests; 3; Nas 
> Honal Parks,.1; Oil'and Gas: Lands, 233. “Power. en 
oo Sites, Tp Railroad: ‘Grant, 2; ‘Records, a: Re oe 
"payment, 3, 8, AT; 18: ‘Survey; vie eee " : 

Le A letter written-by a: homestead entry: ne 
man toa ‘United: States land: office containing * » : 
> the statement, ey wish to relinquish all my 
a claims. on theland,” is not sufficiently:definite’ ah 


ie, 2A ‘yalinquishinent of. a. Hombstena ee 2 
. <cahich, except for the relinquishment, would. | 


— * See Ralinguisbient; 3; Statutes, 14s 


. L In: coupling: the expression ; oan noe ae : z | 
oe Se confirmed ’? withthe : term: ‘erroneously: Cee 


~. 


IN DEX. 


: Page | 


in its terms:to indicate: a: present intention to - : i 
ae relinquish’ the: particular lands embraced. ‘in. Tee 


oy have. been ‘confirmed under: the: proviso.to sec-,° ||. 
- tion-7 of the act of March 3, 1891, estops the. | 
ee _entryman from: obtaining. the benefits of the |» 
eas exchange of. entry provision. of the act. Of: z an-. 

Ae “uary: 27, 1922, notwithstanding. that the relin-. 
nee quishment: was induced by adverse proceed: pee 
“ings. by the Government, instituted-in ac-. © 
sce cordance:. with: the:: then - existing : practice, 
s -” afterwards: held to be unauthorized... 
ee as voluntary. relinquishment, ‘executed ae ‘i 
ee and filed in connection’ with a:élaim for re-. 
payment: of. purchase: money: paid. upon. a 
>. canceled: entry which, .except for: the. relin- ia 
~~" quishment and. refund’ of. purchase. price, a 
~ > would ‘have’ ‘been. entitled: ‘to confirmation.” 


-... lowed,” as those phrasés are used ini section 2. |. 

|. of the act of June 16, 1880,. which authorized: 9} 

repayment where an entry was “erroneously . °| 

_ allowedand'can not be confirmed,” the Jaw’. | 
2G ~mecessarily contemplated: an entry with refer- 

pas ence to 0 Which the defect, ood not De cured. 161. 





Repayment—Continued. 
"2, Allowance.of a desert-land entry. under 6 aR ENE 
the act of March 3,. 1877, for lands within the: se Nes 
primary limits of a ‘railroad - grant, upon 
|. original payment of 25 cents ' ‘Per acre, was not’. 
~. erroneous, and, where, during its existence it’ = 
could have been completed at the rate of $1. Ps ge ees ee 
“” per-acre under. regulations then in force, it was’. Se . 
“© subject'to confirmation within:themeaningof.. 9 2.” 
- the repayment:act, and even: under’subsé-" ee 
_ quent regulations to-meet:.a. new interpreta-. 2. 0. 
~ tion of the law, suchian-entry, ifthen existing, 5 9 
“could have ‘been completed upon payment: 
., of the unpaid portion of the legal price;-hence,-. Tae ek @ 
| .under either view, .a proper .case. for: repays a 
ole ment i is not, presented... =". pee huccen oc on er 
-* 8. A: claim for: repayment: based. upon: BNO LL 
- Iinquishment -.of a homestead entry: afters 6 
_March 3,.1909, and subsequent to the indu- 385 
_sion-:of. the land cwithin:a coal withdrawal. ©. 
-./.. rather than accept a surface. patent. comes: ae 
| within tbe. purview of the act of March. D6 
|: 1908, and must be’filed within-the statutory. 
oc period specified: in eene cae of December i, 





: on Where an: reentry, allowed. uncondition-- 
ee ally, may. be confirmed as to a surface. patent, Pps. 
_- such entry is not one: “erroneously allowed’? oe ae 
~~ within. the contemplation of Section 2. ofthe, 
-Tepayment act of June 16, 1880 ein anescnsncin! if 
. > §. An. applicant who :has. been’ granted’ai | 
{> water right in.conneétion with a reclamation: So ee 
_ “homestead ‘application for. land, within‘apes © 
~ troleum reserve is. entitled, upon. withdrawal, ee 
of the application, rather than accept a surface: age ES .. 
patent,’ to repayment of the. water charges, 0 3s 
where: he had no knowledge of the petroleum. 
-. withdrawal. and the public: notice: pursuant: 
_* to. which he: made. ‘payment. failed. to State: 
“ that any of the land was within a Teserve..<.. : 


6, A ‘desert-land- entryman: who. was: Te: ee ee 
gaia: to make an. initial payment..of 50. 9 

. cents per, acre for land: within the. reserved . 
limits of a-railroad grant. is not’ entitled. tO... 
, repayment under: the. repayment statutes .on - 
~ the ground. that the desert-land act. of. March. 


ic J. 8, 1877, fixed the initial price. of 25: cents, per, 
upon the records of the. local: land. office, does. fe» 


. ‘ not: confer: ‘upon - the: applicant: any - tight: to. > 

~ notice. of :the disposition of the. prior existing 
.- @laim or. entitle:him to any preference i inthe.) 
ae ~ allowance: ‘Of -his application: ‘when: the. lands: ee |e 
-- are formally: aaa anaes 


_ Repayment. 


ce acre, for all desert-land. entries.....-- wanna -one . 
odo. (Phe allowatice ofanentry. forland. subse-_ ; 
Bel ip ~ quently included within a coal. withdrawal ig2 <u, 
_ Not, an erroneous allowance within the. purr. a 


“the deter mining fabian in ninduciig the tein “ 
. QUishInen tenseseaee-neec-o-neeeecenescnntenne 





a : : ee 


pane ; 


view, of the: repayment: act. of J une 16,. 1880 me ee: 
|. “‘notwithstanding:that at.the time of its aban- 
|, donment by the entryman there existed no. 9° 
|; law under which. it could. have. been com 
: firmed as toa surface patent... sete, a 
Pe gs A claim for repayment under the act. of. eo 
oS. March 26, 1908, based | on the relinquishment.. Me eae 
of an entry because of its inclusion within. Be a 
coal withdrawal, can not be. allowed: unless it i 





os es ioe 


INDEX 


| Repay ym ant --Continued:- 


| Repayment—Continued.. Page: 


: . should: be repaid in a proper CASE... 22 nincien 


9. An allowance-of a ‘desertland entry for): | 


nae land withdrawn from entry under the. coal. 
-Jand laws only is.not erroneous,. and its. can-. 


. cellati on for failure of the entryman to submit - . 


proof rather: ‘than. to prove the. noncoal. ‘char-. Le | 
acter of the land} is nota ground for repayment. 


-. under. the. act of June 16; 1880 ceaed 
10. Under section 2. of the act of Juneil6; 1880, Sees 


_ which provides for repayment where’ an entry 
- has been erroneously ellowed:and.can:not ba: 


 . confirmed, the fact that an entry-isincapable . . 
of confirmation is not alone sufficient, butits: -- 


allowance must also have-been erroneous. ~: - 


429° 


“UL. The requirement:contained in the pro- .. 


-- “yiso to section 2 of the act of December 11,° 


1919, that a claim for repayment must there: -_ 
‘after be presented within two-years from. the os 
issuance of patent or from: the passage.of. the. i & 


- because the claimant did not have knowledge: 


Of the act for more than Wo ‘Years after: ‘its . 
. | MACTMEML ote o anne nee een teee ener, 


“12. One who, after having filed an applica-' 


“gion for a mineral ‘patent, quitelaims to the 


a Government his interest in the mining claims. 


: and obtains a Tease under the act of ‘February’ 


_ -25,-1920, is not entitled to repayment of. the 
filing fee, imasmuch ss stich’ transaction. ~ 


~ > “amounts tea voluntary: abandonment of the 

#4 =:; original: claim and not toa rejection. of the: 
a apblleatlon: .2i04-c5- sass ycboeeecte tes ‘Bee 
18. The: filing fee paidin connection with: an See 


application for a mineral patent ig no More a 


ae act, is: mandatory : and can not be- waived rege ie 


: fee’ for personal services of. the ldeal: officers” ce 
. than other fees and: commissions paid i in'con- |. 


nection with: an- entry of. public. land. and: 


14. An application for coal lease under sec: 


: tion 2 of the act’ ‘of February 2h, 1920, isa ‘filing 


7. within the meaning of the repayment statutes; : : : 
and the coal-leasing regulations of April 1, 1920; >, 


. declaring a forfeiture of the deposit made bya. 


. ae successful bidder in case of his default, ‘did not 
-. iitend to preclude Tepayment of such deposit. 


; ~ where repayment is’ warranted under me act 
-of Mareh 26, IOS sei e sas: A Daa age 


Bae Where an applicant for- a.coal Tease under 


‘section 2 of the act of February 25; “1920, | ails to 


~ comply with the terms of the-‘bid; and: his: © 


application i is rajected, without fraud or ‘fault 


on ‘his, ‘part, the application'-becomes one re- . 


. jected within the contemplation of the Tepay- 
ment act of March 26, 1908.--.---.= epee ene : 
- 16. A mineral entry, the: allowance of which j 


: “was wrongfully procured by false and mis-. 


leading evidence, subsequently. canceled t upon. 
charges that ‘the land was not. valuable for 

minerals and that the requisite patent expen d- 
~ itures had not been made, is Rot, aD erroneously. 


i ‘allowed. entry within. the purview ‘of ‘the Te- 
oes “payment act of Jt une 16, 1880, where the record . 
 -Wasnot obviously so yincomplete and defective - 


on its face as to warrant its s denial i in the first. 


589. 


‘576. 


“obtcinents: 
| Fort Assinniboine Lands, 1; “Homestead, 18; 
_ Indeninity, 3; Iniian’ Lands, 3, 5, 7: Mineral 2 
- Lands, 2; Oil end Gas Lands,*1, 7,35, 57). 
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17. The repayment. statutes are ‘not to be: . 


_ deemed to offer an option to a claimant either ~~ 
-.to defend against -charges- involving: actual © 
- fraud and protect his claim or.to‘relinguish-- 
the land and take instead the purchase price-- 

-18. Where. a coal entry ‘is ¢anceled upon.a — - 
relinquishment. filed during the: pendency. of... 


602: 


adverse. proceedings based. upon. a: ‘charge. Of; 


a ‘fraud: it will be presumed: that: the ‘purpose. of 
the relinquishment: was to avoid the-issue ~_ 


and to. dispose of. the charge ‘without. adju-~ 
dication- upon the ultimate’ merits, and.an.~ . 
applicant. for: repayment :of. the. purchase: - 


ae prima facie case as to’ absence of fraud... 2. 

-- 19, The allowance of a timber and stone: ~ 
-entry” for land . subsequently withdrawn -. 

_. Bnder ‘the act of ‘June. 22, -1910, 
~eontents, is not an erroneous-allowance-with- 

|. in the:purview: of ‘section: 2 of the repayment =. 
act of June 16, 1880, where the entry, allowed 

- upon the: strength of a sworn statement thet ~~ 


“price. under the aet of March. 26,; 1908, must: * 
_ assume the burden of proof.and establish.a. — 


602- 


for its coal ~~ - 


the: land Was’ chiefly. valuable for its: ‘timber, |. 


“Wationa? Parks? : 


ie we canceled: because the land was found to: 
_ be mors. valuable for. ‘grazing purposes..-2+- s 


“Reservation. “Pos a 2 7 


‘Pitharawals oe 


Patent, 11; 12, 13; Pubdiic’ Lands, 2; Right: of ee 


> Withd rawal,: ay 


Won, 2, “43: School Land, 4 “Pimmber and. Stone, : 


“., ‘The act of July 17, 1914, contemplates a 
reservation of mineral - deposits in: lands em: 


- braced in unperfected nonminéral: entries 
wherever it- appears from - geologic: data that 
= prospecting operations are warranted, and * 
lands having such ‘prospective. value . are 
_.“'yaluable for” minerals within the meaning — - 
° Of-the act, although no actual demonstrated . . 
_| - existence. of mineral deposits has been dis-— 
beg Ce es 


_2, A. Teservation created by the Secretary: 


with actual: Trill? (- Pee ERE pt SEE ciel rh Ape ee 


‘8. A-temporary withdrawal made with the. 


view to -classification and: appraisal of land 
for.-its: coal. contents: does -not: constitute. a 


--:“yeservation” within the meaning of the- 


proviso to section 6 of the enabling act of 


July 16, 1894, relating to the grant of public © 
~~. lands to the State of Utah for school. purposes: 


4. Where: Congress : bas: by separate’ acts 


conferred: specifi¢ jurisdiction upon the De- 


_. of the Interior pursuant to section 10-of the 
act of May 14, 1898, setting apart a particular : 
. aréa' of public land in Alaska for the benefit’ 

of the ‘Indians or natives dees not vest. thenr 


516 


partment of. the Interior and. the.Depart- c 
ment.of Commerce, respectively, to dispose of. 


public lands within abandoned military and 
‘lighthouse. reservations, the former depart-. 


ment, having assumed jurisdiction with the... 


dinate authority, dispose of lands which were 


‘formerly within both a military reservation =; 
and a lighthouse PeSOr TALON «enees meonsreees: 559. 


Le _ consent of the latter, may, . under. its: coor-. 





- Reservotr ands. 


eee Gas Lands, 11, oe 
a: J udicata. - un ee : 
2 Bee. and Deparitment,.1; 


Ay “The: application: by. the: ‘Department of 
fe es rule. of. res. adjudicata: to. controversies, in. 






2 ie which: ‘final decisions have. been: ‘rendered. by. - oS 
es it, “is - based: upon the. well-established; “prin- le area ae ane ome ae 


7 ciple that'there must.come a time when there. 
is to he. finality of action. in order: to prevent, : 


> endless’ confusion in ‘matters ,in. which: ‘par: © 





of "ties seek readjudication inthe light of chsingos 
o Tesulting from , subsequent. rans, of the, 
ie Departrent or of the eourts.. a 


. _ Reateistions, , 









CINDEX 


| | Right ¢ of ¢ Way——Continueids’ ee oe 
ee ‘The inhibition’ in'the' ‘act, ofMareh3, 1921, eee sax 
a“ ~ against the: granting of rigbts. of way’ lovers = 











2 “publie Jands. within’ ‘national : parks: -and.” ae : 
i}: national monuments without'specific authors: 


[> ity'of Congress is applicable’ to:the extension: «.. 
ae ‘of canals: for:'the. irrigation’ of Indian’ Jands," "7 
“| | and: nothing in: the: ‘act of! “August: 30; 1880,°0 6 
|. -réserving: a:right ‘of. way-for'ditches or’canals:. = 
— constructed by authority: ofthe United. States; ee a 
- orin the appropriation acts providing: forthés: Ol 
°: eonstruction.of irrigation. works for:the: benedit: ee esas. 
.. 569 ca 





* Pateni 3. oe 


See Oil’ and Gas Lands, 2, 10, 1, 23; ‘Rerlame- 


= ton, 105 Relinguishment, 45 Town Bite, Ij; 2. 


Revised. Stat utes: a ee ae oe * 


a Ae ‘See Table oft page raxii, ae 
“Right of: Way: yeaa: 


io See ‘Homestead; 19, 13; Panett 25: Statutes, a 


110; Timber Guiting, 1; 23' Words and Phrases, 14.. 
“-) ull Basements over the publiclands may be. 
i “grented under the ‘various Federal! Statutes: 
_ appertaining: thereto to 4'commission created. 


and: empowered by a State legislature for: ‘the: fee ae 
4 - purpose of acquiring a site and ‘of constructing’ oat pee 
: ae ‘and: maintaining a tunnel: for the:use: ‘of rail-) . 1p) 


ee admitted. 


 téads," power, telegraph | ‘and ' telephone. lines, i 
- transportation ‘Of water, and: ‘aS'a, highway: for’: :- 
- Nehicles, ’ ‘notwithstanding: that the’ actual 


~ operation of these utilities is to be: conducted, 
by. others, ‘where their maintenaiice is for the 
Public interest:: Be tecas sau eee conics a aoe 


aH “The inhibition i in the act of March 3; ‘1921; 
= against the granting’ thereafter of: any permit. 


a “or ‘other’ authorization: tor-réservoirs or! other : 


. : works for the storage or carriage’ of ‘water’: 
within’ -the: limits: of -any. national: park. or 


fe national. monument without specific authority: - 


oof: Congress;.‘is applicable ‘tosuch works. for: 


Se - irrigation’: purposes: as: well: ‘as for: power. pur- .° 


coat “Doses, and precludes the granting: of an: -exten:.- “ee, 






: 7 ‘sion of:a ‘tight. of way‘ over ‘such lands ‘for an. 
irrigation: reservoir. ‘constructed. pursuant” to. 


ae the! act of: March. 3; WOLD at a B 


oar “gt “Whilé an entry: upon land, segregated: by - 


.” @ previously issued oil .and gas prospecting 
- permit, and the Construction ‘of a. reservoir Ie 





as thereupor 1 without, protest by. the permittee, 
are anticipation: of the allowance of a soldiers’ . 
-s, additional homestead application which ‘da. 
ae ‘pended wholly. upon: departmental discretion; 
> .. for its validity, i is not.an entry. ander color of: 
right, but a. ‘trespass, 'yet where’ itis shown... 
io ‘that, the’ reservoir. is reasonably. essential to 

o avis working, of the land under, lease. and that: 
;.the interests: of the Government will ‘best be. 
"protected ‘through ‘the granting of a. revocable 





--permit, an.easement ‘may: be granted: pur-.*. - 
_ Suant. to, the act of February 15, 1901.----ns 525 
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‘Riparian’ Rights. © ig ot 


See. ‘Accretion, ae Be a Lands, 3 . ee 
oe Navigable ‘Waters, 1; Oil: and’ Gas, “Lands, poe a. Se, 
fe Patent, 2,3, 103. Public Lands, 2 ‘Surcey,1, 2; 3, 6. ae 


vals Upon, the admission of Louisiana, to. the... oan 


73 Union the United. States, relinquished all... 
~~: @laim to,-the lands underlying navigable 
“waters in. that. State, and the transfer.of that. 
~~ ownership being complete and final, the rule. 

a Cae? that the ‘title: to submerged: ands remains, 


after their reappearance inthe one who owned 
the lands prior to their submergence can not’ oe 


de be invoked by the United: States with Te 


spect to an area. covered with a ‘body of: navi-': 

‘gable: water “at vhe't time: that the State was. re 

180 
25 Prior ‘to the issuance: vor an ‘tinrestifetad’ 

patent ‘by the’ ‘Government to'-its. lands” 

abutting upon a honnaVigeble 1 lake, the law “ 

has: no’ elect upon the ‘title-to the lands:in: - : 

‘the lake bed, ‘and the United States may. dis- 


|’. pose ‘of the' bed of the lake Separate from-the.. | 
uplands without regard for local laws cote. 281°, 


3; An" unrestricted: ‘patent ‘issued *-by ' the: 
- Government;: conveying Jands: abutting: Ona: 
_ Nonnavigable lake, divests it: of-all title'to:or: | 
interest‘ in’ the-lake’ bed, including minerals... - 
therein, and the ‘extent of’ the. title of: the : 
riparian proprietor: is thereafter. to ‘be deter=:' ' 


1) Samined. in-.accordance -with . the. laws: of the:: 


State.in which:the lands: |) eee aie 1.) aa 
:4,. Montana: has. ‘specifically : adopted. by 


1 statute the: common-law: rule of vwuership: by. Mee 
. yiparian: proprietors: of Jands:underlying non-.. °°. 
At " navigable bodies of water wherever. not incon- a ae 
~ sistent, with its. constitution, ‘or::the: consti: 
“a fsoutution. ahd statutes of. the: United States. =... 


2 Die AL spatent. conveying. ‘title, without; reser~ ; 


. vation to public, lands abutting upon: a non. 
navigable, lake. in, the, State. of: Montana ine 
| > eludes, in: ‘accordance with the.common: law,.. 
alt 2 the’: lake. bed as: appurtenant: to. ‘the uplands, 
Ae, and: the fact. that, it. has been the settled Policy 
ae of Congress, to reserve saline lands from: dis: 
c posal, except pursuant to: special . laws, does * 
not confer’ upon the, Land: Department any - 
oe ‘jurisdiction. thereafter. to. issue. a. permit to. 
4 fe prospect. for sodium i in, nthe bed of the, lake... : 235 


‘Saline Lands.” 


“Seo. Minerat Lands, 3; Oil one: Gas. Lands," 


ad, 5, 68; Phosphate Lands, 4 4; Potash anges ; — 2 et ae 


_ Riparian. ilar 3, 5. ae es 





- eee os 
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"Schoo! bana: 
Sea. “Homestead, ; “94: 1 edemnity,. cm 2 a. 


i: 7 ” Mineral Tends, 5; Oil. and. Gas; Lands, Leis 5 
ae: -Resernation;. 3y Withdrawal, 7. te Se ave ; : 
>. <1... Where. a township. lef h Liss: een: super- coat 
ee seded: by corrected plat and: there is:a: Varies 4 
 . “ance.as to the:acreage shown upon those.plats:. ©.) ~ 
 incertain. designated ‘sections. granted. to. as, ‘|. 


_ State: for: school. purposés, a determination ‘of. 
the:measure of the grant: in those sections will: ce 
_ be made in. accordance: with: the. plat: sub-.. 


: ‘sisting ¢ at the date of the 15 See 147 : 


2. The grant of. ceitain specified sections of i. 


State of. New Mexico. by its enabling: act : 
- excepted. mineral’ lands, and where, ‘prior: to 
its admission, granted sections “had ‘been °° 


classified 8 ‘toal: and ‘offered for sale at’ a 


“. fixed. price, thse sections: wete prima facie 


7% not. subject tothe operation of the grant, but= ~ : 
_ "Indemnity, 2; Indian Lands, 5; ‘National “Parks; 2 oe a 
1; :Oil.and Gas- Lands; 59, 64, 71; Payment, 1; .~ 


the burden of proof was cast upon the State to- 


establish that the classification. was erroneous. 219 : 


1 8 The Land Department will Afford a . Pere : 
-. State an opportunity’ to ‘protest against. any be Reclamation, 7; Supervisory. Aurhortiye: 1, 3, 3 ae 
proposed. disposal of lands. within: granted | as eee 6; ‘Survey, 5; Withdrawal, Bee ea = 
_.. school sections which, are alleged not tohave :| 
. passed. under its. school. grant. by. reason, of eae 
_ their mineral ‘character. eseaee gies se ecase ~ 219°). 
ees o trative or ministerial ‘duties,, ‘but.aiso the duty: Egh 
 to.act judicially i in review of the actionsof the“. 
.. head:of 8° bureau: of: his Department, and in: 


‘tothe State of Utahfor school purposes, those, /'| - matters. requiring.the exercise:of such-deles, 


"lands embraced in Indian; military, orother °°) -. “ 
eae reser vation of any, character,” is sufficient De as, and. concurrent, with: ‘those of. the Setar a 


4, The language” ‘used in’ the - proviso: to 


”” section. 6: ‘of the. enabling. acs ‘of July 16, 1894, Aa Ae 


which: excepted from the grant of public lands. _ 


nee ide 


exception areas. ‘withdrawn. for. ‘their. ‘pros. ae ae 
Payee oil.and gas yalues_.. aeerane ner ele 231. |: 
-.B, Where: mineral Jands. are excepted: from. ae 
pede, grant. of:public lands. for school piirposes;.a 
') petroleum withdrawal.prier to. survey: has... 


ae .the effect: of stamping ' the lands AS ‘prime: facie: 


mineral in: character: ‘and;: ‘Upon. the: approval :. - s io 
_ of:the survey, spapbada the dicen ot: e the oo 





: 6. A. petrolenm withdrawal prior to stirvey? a eS 
, lands which, upon survey, are identified.43.- 

lands granted*to a State-for school purposés, -- ~ ‘| 
if ‘ticnmineral;. has the effect’ of casting the. —- |. 


. burden of ‘proof. upon ‘the: State to: produce 
evidence: Sufficiently: convincing. to: -warrans: 


~* their nosimiineral: classifications. ..-2322...4. 281" | 


ae Where objection’ is made toa ruling: Dy 
the C ommnissioner of thé Géneral Land. Office’. 

' that.a petroleum withdrawal of lands which, ~ 
upon” subsequent survey, are found to be. 
School séctions, is sufficient ta prevent: the: 

‘title from ‘passing to the State upon thé ap" _ 


. point in ‘order to fix the burden. of proof and: > 


< the ‘necessity for'a hearing should be ‘insisted’ oh av 


- upon by thé State: ‘hefore 8 hearing is had, 
otherwise proceeding with the’ hearing will ~ 
be. construéd: as an election-to accept the. 


ao sw se gece cece aes cece Sd 7 


Boge , , ‘School ‘Land-Contianed,- 


‘Serip., 


Secrotary. ‘of the. Interior.’ ee 


Selection. — 14 


UINDEX. 


8, When the. final ‘act is performed hla oe 
" whdér the law, would: Bettnit’ School ‘grant, . 


to attach, and-there has been no yeser-vation 


“or. classification | ‘of the land as ‘mineral,’ thar t.- 
a prestimption. ‘arises that’ it became: the Prop-, a . : 
erty of the State under its grant. +... 502.022.5162 

-§. The tact that at.the date of the approval... 


-s of the survey land within’ a désighated school? ** 
‘|. Section wes. known to be. coal in character does oo 
|. not, ofitself, déstroy the presumption that the 


“land passed’ to the State utider its school land a i. 
grant; did, to"dvercome that presumption, ie. 


- public lands for schoo! purposes made to ce oa}. the Government inust‘asstime and ststain the 


butden ‘of pekanee fee oom ee aa ‘BIG. 


See’ Vested. Rights, 3s: - Warratit; 1, 2, 3, 


'See, Coal: Lands, 6, g, 13. 19; Homestead, 25, 
“Phosphate: pands, Oe Bs Preference Right, t = y 


1, The Secretary: of the ted: may ; alee. 


| ~ gate. to. the: First. Assistant: Séctetary’ and: ON 2 
oo the! Assistant” Secretary. ‘not: merely. adminiis- ne 2 


“gated. authority; their powers are coordinate: ae 





2. In. issuing ingtructions, presciibing. ‘the | 
ditties oF.an., officer. of his ‘department, pursu-* 


~ “sant to ait-act of Congress creating the. office,.. 


the . Secretary: of the. Interior. may . include, 


me duties fixed, bya Territorial, legislature, bub: 
“cin doing so he.can not ga. beyond the intent, 
-. and. ‘purpose of the Federal statute or require * 


the performance, of duties, not contemplated , 








See ‘Assignment; 3; Forest Lieu. Seeder: 1, 2 5c a 


 Hdemnity-1, 2, 3; National Parks; 1; Paiént, 13° — 


» Records, 1; Vested Rights, tj Withdrawal; 1, 7° 
-1, Instructions of: July 23, 1924; ; selections?” ‘ 


"approved. form ‘of. nhonmineral affidavit; ‘cir-: 


-eular. of July 9, 1894.19 L. D, 21), revoked.” 
(Circular No. 956) - a _actecebed-edun ae du bu i87. 
2. A selection. of unsurveyed | jand made; ; 


"under the, act. of August 5, 1892, which au- 
 thovizes the selection of nonmineral. public. _ 


lands, so classified at’ the time of actual Gov-. >. 
‘ernment survey but-which. further expressly ~ 
“recognizes the privilege ‘of selécting UnSUT-.: 


veyed’ : al. in fact, ‘dew. 
proval of the survey; determination of that. | ag sevee ladda) Henman Bot 18 ab se 


“feated by the mere-cbservation of the sur- - 


7, véyor that mineral ini: ‘lications are found ‘in! Me 

—jr- the township, ‘especially: where. the: ‘selection ene 

-./°' Das stood for a fong-time and any doubt im-. 

“41° plied from the surveyor’s. remarks has since. - 
ie _ been removed by. close examination and. the’ 7 


- - Selected tract found to. be nonmnitieral i in fect... 583 


ae Gas: ‘Lands, 6, iy 18, vals, Railroad! Grant,’ cs 


of drawal; classification « or report thatthe: lands) 
oo) are ‘of mineral, character;. an‘entry,: predicated: 
oe upénsuch elaini, afterwards allowed: euaant : 
+: to the‘act‘of July 17, 1914, relates back’to the.” |>. 
_) date’of settlement and the tights of theentry-- -*| 
~~ man‘under: the homestead laws ¢ aré to'be de-- ap Saree eee 

Se ay tion 37 of the act. of February: -25,:1920, relates... be 

- to-unperfected. claims'to-mineral-lands and... 
Baal bane doés. not-contemplate ‘a ‘completed grant of. oe 
ee ee “nonmineral: ues: to.a State in‘aid ofitscom- |. ae 
ree “mon: schools : 2:52. seb dcbiteentig cee E ye? eer 






_ Settlement. ae a eae 
- See: ‘Carey “Act; E Homestead; 3; 2A: oi and 





ee Survey; Pieter 
“Te When’ a ‘valid settlement praceden a saithe! 


a _ termined: ‘accordingly. 


‘Settlers. eee ee 
See Oil: and Gas 1 Landi, 6: 





Sea. ® Saline Land; on ana Gas Lands; ‘1, By 63; oe ‘ 
. "Riparian Rights, Be: tee 

"Soldiers and Sailors: - _. Roe ee | 
+ See ‘Homestead, 16, Vy; Miltary | Service, ce 2, 2 
Soldiers’ ‘Additional. 
“See Homestead, 17. cee 


“Statutes, ae era ee 


“See. Attorney, Ly ‘Bonds; dy . Gial Lands, 2, 3, a ae 
Cultiration, 2. Desert: Land, we ad 


“11, ‘14, .15,. 24; 
Forest: Lies: ‘Selection;: 1 2; Homestead, 5-14," 


15, =.16}:. Indemnity, . Pate Indian: Lands,. 5, 00 ~ 
. Kinkaid Act, ‘1; Land Department, 3y Mineral 0 


Lands, ae. | National . 
. Oil: and. Gas Lands, ee 
66-68;, Patent, 4, ty Potash Lande, 4; PU 


iene 35. Officers, 33 


Railpond Grant, Q:. ‘Reclamation, 3, 7: 5: Rene . 


oe ~ ment, 3,6, 7,10, 11, 14-17; Right: of: Way, 2,43 


Secretary of the. Interior, o Timber and. Stone, 1, 


2; Timber cutting, 1}, Town. Site, 1; Trade. and... als 


Manufacturing. Site; 1; (25 Words and Phrages, 6. 


1. In construing.a'statute it is permissible |. 
4k a. LEE 2 eee 
oh 7 subatinte ti Sdn oe ules hooey fe - either directs or suggests that an’ ‘applicant for.” 
Pea oun m ¥. < Soe De a! oil and Bas ‘prospecting, permit shall: be. ens". 
titled in every instance to be awarded'a per- |. 


mit’ for the maximum area authorized by the | eee 


“to, impart: the trae: legislative. intent. as gath- cite 
ered from the.context and the circumstances aan ioe 
attending its enactment ...---2---en-cee sete 158} 
os “The purpose of the: limitation: in séction. © * a 
oF of the act of February,25, 1920, prohibiting ~ - | — 
~ anyone, except as therein provided, from tak- : | 
ing or holding more than one coal lease during a 
the lifé of such’ lease in any one’State, was, | 
according” to ‘the. legislative intént, ‘to: place a ba a 
oe restriction on’ thé number’ of leases that may» | 
be taken or lield simultaneously, but ‘not-as to ie 
| the number. that may be held in succession... ‘2183 
: ea: ‘To. coupling: the. expression’ “can not: be: en tee 
* confirmed”? with: the termi. “erroneously ‘al Js 2 


- lowed,” as. those phrases aré used in.section 2. 


-of:the: act: of June ‘16;, 1880, which. authorized, v _ 
‘repayment where: an: entry. was, “erroneously... - | 
allowed. and: ean: not be-confirmed;’’ the:law:- ' 


~ necessarily contemplated: an entry with refer-. | 


ence to which tl the defect could not be cuted... = 16h . 


Eon i tie ‘ (eae! re. st 
. no gee ra scant Se a 1 or oR “a 


fee nethen lag ee eae. Se 


ane: eae 
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22, 39-42, 50-61,..-— 





CENDEX 





ae ~contiguous 1 tracts of public lands for oil and gas. een ee 
fee may be: conducted: under one ‘permit: to. a ne he oe 


~~ liberal intarpretation of. what’ ‘eonstitutes a ae 


‘Skatutes—_Continied:. 





ception areas withdrawn: for their preepective es 








Page aie 
jo... 4 The: language, used.in. the proviso. sto sec~. eg PEE s 
a tion: 6 of the, enabling act. of July 16, 1894; 

© which excepted from. the grant of public lands oe 


a “lands embraced in, “Jadion, military, or, other ao a pe on 
a ey reservation, of: any: character,”” is: ‘sufficient to ae See 
- Show; an intention of. including within. its ex-: = 





7 : oil and Bas ValWe8er-poenbiat-eory: ge ce hs | 21: = we gaa 8 


5) The term ‘valid:claims’’ as. used. in as en a 


6s The act: of July 17; 1914; contemplates: an: 


. reservation of mineral deposits: in Jands‘em*) ° 00 ov 
‘braced “in unperfected” “nonmineral ‘entries | 


8A departmental regulation limiting the. 
maximum. area over which prospecting of j in-.» 








de wherever. it appears: from’ geologic: data. that. vn ae eee 
_,| .- prospecting operations: are: ‘warranted; and °° <_ 
‘|. lands having such prospective value are ‘Wale 
|. uable for’? minerals within the meaning of the. weovtn Tb 
{-.--act, although: no. actual’ demonstrated: exist=.. oS oe” 
» ence of mineral deposits has been discovered. 276 
, oh “Where: an entry, allowed: ‘uncondition-’ pear 
ally, may be confirmed as.to a surface patent, ~~! ~ Loe 
_ such.entry is not one. ‘erroneously. allowed’? ee ee 
- within the contemplation. of section 2'of the’:.’% 0): 
iar repayment act of: June 16, 1880. 220. uelies 298... las 


area in a “reasonably compact form” within. ee aa 


the meaning of section 13 of the leasing:act, Pent pi 
- and. will ‘not’ be modified: oe in special: ee 
> * cab68 anon a cep oan ape ee ae a ae MEE 12 853 


9. Nothing in ‘the act ‘of February 25, 1990, 





sf “ U1. The: act, ‘of. Septembet 22;. 1922, ‘being: g. oa ms 
|. remedial. statute, .should:'be - liberally,-con-.- 
a strued so that its benefits: ‘may be. extended. t0.. - 


“10. The acts of Congress granting nierenta < + 

oe. ever: the public lands are to be construed. lib- 
- erally‘and their spirit and intent effectuated,. 
,. if possible, where. the .benefits to be. derived: ee 

0% therefrom | are for the public interest - -- 2+: ==. a2 859. : 


all. those: who come fairly within its Scope---~. 435. . ; e at 


12, A temporary withdrawal made with the © 


oe view to classification and: appraisal: of. land for. 
~ its-coal. contents’ ‘does. not: eonstitute: a ‘‘reser-"°. os oe 
we: vation” within the meaning of the proviso. to: 
- section.6:of the: enabling act of, July. 16, 1804,°; 
23, relating to ‘the ‘grant. of. public lands ‘to. ia yey. °% 
State of Utah f for school a ue ooo a 


fe 


a ee cee ae 

















“ Statutes—Continted.. ere 
1B. ‘The term: “shall bein clitnipuok orth” ans Ee 
Rie fe ast used if section 14 of the act’of: February 25; 2 
+3920, in connection with the. grantingof a ‘fives oy 
Mee per. cent royalty’ lease. thereurider,’ does not- ae 
-:-Tequire that the leased lands be: contiguous in»... 
"all: cases,. but: contemplates thata permittee cae 














“INDEX 


aged 


may, where incontiguous tracts have been in 


eluded in'a prospecting permit, select-as are-) 
ward for discovery, the legal subdivision upon: |. 
__., cwhich the discovery well is located, and such _ 
ioe remaining. land; as near: ‘thereto: as is possible,” -: 
-. upto the prescribed. amount, whether contig: 2 
“ ous or noncontiguous.2-222.-.2 ee ne ee ieee 


14. The allowance ofa. timber: ana stone. }- Soe 
~~ under the previously. existing regulations: is oe a 


entry forland subsequently withdrawn under.” 


“the act of June 22, 1910, for its coal contents, is 
- not an érroneous’ ‘allowance. within. the. pur- 
-View. of section 2 of the. repayment. act, ‘ot June. 

16: .1880,-- where: the. entry; allowed upon the... — 

te strength: of a sworn statement that. the.land -.. F 

“ was,chiefly. valuable ‘for. its timber, was can-. ° 
“egled because, the land was found, to be more 
.Yaluable for grazing purposes-.2. is. See eR 


-15. Supplemental acts relating. to the same. 


ms subject. matter’ may properly be. regarded as 


“s a legislative interpretation of prior acts. atm 


Stock-Raising Homesteads. os 


See Homestead, 18-30; Kinkaid Act, 1 


Supervisory Authority. eee 
See Coal Lands, 8, 19; 20: Hundiead. 25; Lend. a 


as “Department; 1s National Parks;.1; Oil and Gas .... 
> Lands; 59; 64, 71; Patent,.3;° Phosphate Lands, ..~ 
2, By Preference Right, “43. Reclamation; 7.: 


1. While there: is; no :Federal. statute thet. ; 


J projects: ‘from ‘acquiring. interests.; in’ lands, 


- either public or private, within the projects 


“under: their supervision, yet itis within the 


~s 


Y 


= : supervisory authority. of the Secretary. of the 
Interior to forbid it by appropriate, regulation. 


- prohibits project managers of. reclamation: 


175 


2... ‘The: Secretary. of the Interior has no gen-- 
eral statutory authority: to suspend, even tem-— 


oy -porarily, public notices ‘issued by him pursu~.» 


‘ant to section-4 of the act of June 17, 1902, of... 
_ lands irrigable under reclamation projects, e 
‘nor does he possess supervisory power to do sO 


. in the absence of a specific statute authori izing : 


Mk “3. Bxeopt whare: ‘specifically authorized: py" 
7 i; tae the ‘Secretary of,the Interior isnot. em- 
‘powered to. grant’ extensions: of time,. either” 
. directly. or. indirectly; -. 
_ ‘charges: accruing from individual water. users: * 
re. upon} reclamation. projects 2:.2.. 2.2.2.2 ‘ 
eee Pursuant to the supervisory power. over... cl 
apay the public: lands vested in the.Secretary of the ae 
- Interior by section 441, Revised Statutes, that. | 

_ officer is clothed with the: authority, to.cancel”’ | 
> asurvey. executed. vunder, the: direction.of.the .. | 
tHe Commissioner: of; the; General - Land: Office; 

. - which, in the: opinion of the former, was un- 
ty ~ authorized ae Ue eee ae oe 


for. ‘the payment of: ; 


ate 











drawal, 1, 5. 


Survey: ae se aes ee 

See Accretion, ‘i ‘2° Aast 2 “Hotneatend, ‘ 
“49,18, 24, 28; Mineral: Lands,” 5; Mining” 
lie Claim, 14,* 153: Patent, 2; :-Potash. Lands; 23: 

-. Preference: ‘Right, ly: Private. Entry,.1; School ; 
Land, 1, 5, 6,:'7,°93 Selection, 2: ‘Supervisory ~ . 
Authority, 4: Warrant, 1; Withdrawal, 7: aa 

ae i In establishing the ‘side ‘boundaries ‘of - 
-laims of riparian proprietors: to’ ‘the area: be-- 
tween the original: meander: line on the north = 
- and thé medial line of Red’ River in Oklahoma °*.’..” 
~ in’ accordance’ with the décisions'of the Su---. 
 preme Court in the case of Oklahoma: Texas, 
“lines should.be run from‘ points ‘representing - 
“ the limits of frontage of the’ original. claims on’: 
“the meander line to points on- the medial line . 
“at distances: thereon ‘proportionate’ to: the 
lengths: ‘of frontage of the‘respective ahutting ; 
i OWNGIS: 222 -0-----n- toe 2--n-senn setae nt 2 


‘2. ‘The Land: Department, ‘after it has dis- . 





| Supervisory ‘auénortey22ontar: Paes 
3 :-Dhe + department. will: recognize, A. pres. , = 
ae a ferred: right, to,initiate and ‘perfect. title-in ‘one. es : 
who i in good faith under: color ‘of title has taken: oe 
eG possession ‘of, oecupiéd, and improved. publie: . es 
.Jand under misunderstanding or; imisinforma- 
~~ tion-as.to:his: legal rights, and it is. vested with |. - Be 
-. the diseretion to hold the-title in the: United: 
a ‘States until he. may | be. enabled to scquiret title ak 


(6, A change in- t opareaumatal, regulations. a a 
ar es wheteunder it isimperative to. deny.an appli- : 
{\..-eation for the. reduction of: the. required: area’ ss) 4 

~ of cultivation which could. have been granted 


* function within the authority of the Secretary: 
_ of the Interior conferred : by the three. syeay. 
ae homestead act and does not deprive the appli- inet * 

cant. of any: statutory’ Heat cepeeteeenensenee 


“Surface Rights. — ae oe : 
- See Bonds, 1;° Coal Lands, 2, 17; “Homestead: Gece 

|. 2, 3;. 4, 11; "Mineral - Lands,. 2 ‘ Morigagee, Lice: 
- Oiland Gas Lands, 9, 56-63; Patent, 7; Repay-- 
ment, 5, 7% ‘Reservation, 1; “Right of Way,” Fa 
Settlement, 1; _ Timber and Stone, 1, 2, With: es 





-. posed ofithe adjacent surveyed lands, has no: — 
|: jurisdiction ;to survey, - as. omitted, areas, », 
 ‘smuall tracts of lands outside the. meander line, 
"~ of the original surveys about: the margins: ‘of. 
1-,. lakes-and streams, ‘which ‘were: narrow. strips . 
|. or-shifting:sand. bars, towheads,: or other un- | 
". substantial areas, considered of little value at. 
|> : the time of SUP VOY dctan oo ee ee ecaeny 
at Be A ‘private survey : made for’ the. purpose 
Ae of marking on: the’ ground'a theoretical Jine,f. 
: platted but. not: run by* the Government, 
_. where executed within ‘the-allowable.depar- °°. : 
- ‘ture'trom cardinal 'course,‘and relied upon by 
_ “att owner under title ‘passed by the: United. 
| States-in. the placing of. improvements upon’: .~ 
-|. the: patented Jand,:will nothe disturbed, but. 
| 2 cit-will-be:adopted by.theGovernment.as a. 
ee boundary for closure of the survey. of the» ee 
os aver Pe rere aaa nance ae. 





" Burvey-—Continued. 


SO a discovery is: ‘made, inead not eonform “strictly © a. 
tothe rectangular surveys adopted under the: 
~ general, laws governing public-land surveys, = 
“but may be so: made'as to preserve the exterior. ” 





“INDEX. 


“Page 


4, ‘Where, an oil‘and gas ‘progpacthaig’ ‘permit: : 


te . / boundaries « of the lal Mes .S 2 oof ee 
»  “§, “Phe. provision in section’ 14:of the: act of: 
_ February. 25, 1920,’ that: unsurveyed jands © ~ 


i‘ covered: by a. prospecting permit be surveyed! = 


| timber: aad ‘Stone—Contd. 


. 8. Until thé ‘dctérniination: ‘by. the: Depaite ee 


ie oF ‘issued: for’ rs ‘lands; ‘the. survey | i “ent: that. land: applied: for under the: tjr ber - 


oo and. stone act is subject. to entry: theretinder, 


oat the: expense of the permittee before-a lease. 


'.. (prescribe, rules and: regulations to govern the:..- | 

~~ making-of sueb: surveys. without regardtothe - 
"general laws under. which public-land surveys © 

"gre made. See ibe dee esate ase ueeege oe 


Be Where a survey was fraudulent orgrossly : | 
Inaccurate in that it purported | to bound tracts: - 


of public lands upon’a body of. water, when in 


fact no such bddy: of water existed’at or near... 


the. meander line, the false meander line and © 


» not_an imaginary: ‘line to fill out the fraction’ i 


OF: the normal subdivision marks the limits of. 


the grant of'a lot abutting thereon, and, upon 


a discovery of the ‘mistake, the. Government 
may survey and dispose of the omitted aren. ' 


as: a-part of tbe public-domain --..- Se ee ar 


 Te'A- survey’ which: sets: apart’ asa unit a- ~~ 
tract of land:for:a forest homestead entry, does. . 

», © not: supersede: the township. survey if the - 

“land: thereafter becomes subject to. appropria- 


» tion; but it-may. be subsequently entered. by. 


. legal. ‘subdivisions in accordance with the. - 
_ township. ae peerage 


Taxation. 


‘See Indian Lands; i; Vested Biphs 3 B - 


Tax Sale. 


Telephone Lines. 


‘See: Warrant, oe 


See: Right of Way, 1; Timber Cutting, 1. 


‘Territorial Legislature. os 


- See Officers, 3. 


; Tide Lands.” 


‘Bee. Indian Lands, 75 


Me Timber and cee a 


Lis ‘See Land Department, 2s ‘Répapinaie} 19, 


t 


- |. izes* entries: under: certain. nonmineral land - 
~~ laws’ of the’ surface of lands, withdrawn or” 
ee ‘classified as.valuable for coal;.does not include: 
pao either: expressly. cor -by.; implication: entries . 
; ‘under. the timber‘and stone acto. 222. ps Sa 
ot iB, The: ‘act. of: March 3; 1909, the purpose of. 
2 whieh - ‘was ‘to ‘preserve the surface claims. Of. fo 
. °*. persons who had made locations; selections, or... | . town:-sites ‘in: the ‘Kiowa, Comanche, and ° 

entries under the ‘nonmineral land“laws for." 
> -Jands thereafter classified, claimed, or reported. Ss 
a8 valuable for coal,-is broad enough; both in’. — |. 
: + its, terms and intent, ‘to embrace entries under’ eee 
_.. the: timber..and stone: ‘act, subject: tothe’. 


vada The- -aet: ‘of June: 22, 1910, which | pathos: 


679 


yo and-an: appraisal. has. been: made, no contract :: 
status: exists :between::the' Government. and”; eek ee 
“|. the: applicant. cj.c0! cs innate a ae pam 
..,.. 4. The requirement that.a timber and stone: 

Ze applicant must, within. thirty. days: fromsery: 
- ice-of: notice,. deposit: with: ‘the receiver. the ate Pee ee 
: “appraised ] priceof the land, is a departmental.» - - 
oe regulation which may be -waived where: good Beas, 
ae  “bofaith has. been:manifested: andiits literal.ens) °° 
>” Gs awarded as‘a ‘result of a: discovery: of-of or: 2) of . forcement would: work: hardship: not rendered! 


gas, authorizes the’ ‘Secretary of the Interior 0:83 S . necessary. by: any” Public le Teed CSc aatad 


“Timber Cutting. 


“See Daimages, 2: “Nationit’ Forests, 2; | Poy ; - caer 
° mend, 2; Words and ‘Phrases, 14, 


-1,, While the act of March’ 4, son." which | 


a grants tights of way over'the public lands’ for’ 
‘ telephone, telegraph, and -transmission lines, : - 
~ does. not. expressly authorize the cutting of” 


timber from a right of way,.yet such right 
must be implied as’a necessary incident to’. 


ahs. the right. of use and Gecupaney, of the: ease- 





‘9. A grantee under the act:of March 4,1911;. 


who. cuts timber ‘from lands’ within its right 


of way necessary for the construction and «5 ) 
operation of the line, becomes, upon payment. 
for the timber, the: owner thereof, wth full 


oe authority to dispose: of it as it. chooses..-.._. 


“Timber Lands. ae 


See Indian. Lands, 8g: National voravis a, 
Oregon and a hae Railroad Lands, 1. 7 


‘Timber Sale. 


. Bee Indian Lands,’ 8: ‘Oren e and California’ 
Failroad Lands, 1:. Timber ee 2. aw 


‘Timber Trespass. 


See Damages, 1; 2. 


“Town Site. 


See Indian Lends, 50 e bint Sees ep 
‘1, The unappropriated: lands within the”: 


ae a ees sites created’ pursuant to. the ‘act: of : 


es 20;'1906,: in. the Kiowa, Comanche, 
Lo. and ‘Apache Indian. ‘Reservations: in - Okla-.’ 7 
a ‘home,’ ‘are subject’ ‘tO: ‘disposition: only in ace fe = on 
-|- cordance with'the-terms of that:act and.Con:..:°. 
ie gressional legislation i is necessary. to effect their. 
= oe restoration to dispositioni in any other manner. : 
_2.. Should: Congress: authorize: ‘the: restora: 4 


tion: of the. unappropriated lands: within” ‘the. 


|. “Apache Indian: Reservations. in Oklalioma,". 
‘| one filing an application. to. purchase or enter: 
 -any-of those. lands: ‘prior ‘to such: restoration: » 
e -would- not : -acquire- a ‘preference ‘right: under: | 
. such, application: unless: the act. anithorleing« 


189 ae 











oe . _Tesecvetlone apeated | in the act of 1909s22-205 342.- = 


a Scr 


the. restoration should’s ‘30. sag shents provide: ; 189 a a Re a . 





~ rade and. Manufacturing Site. 


_1.;Unger the principle de minimis. non curd: at 
| en; the right:to acquire a trade and manufae-.,. j 
*.. turing site in Alaska under- section: 10 of: thers fe . 
> act.of May. 14, 1898; which specifies:that one’ | upon which the right,to title depends, and, | 
: : “prior. to that. time, . a tax. imposed : anon the . ae 


“+: £elaim: only may. be purchased. by. any! one: | 86 
486 | 


= -person,, association,’ or. corporation, : will’not 
~-“he-denied to ‘a corporation merely: because a: | 
a -qoinorityinterest of its stock isowned bystock-\. iia 
_'/--~ holders who are:also holders of minority stock.; | 
.- jn-another corporation that had acquired title < ~ | 
to public: lands under that:act_--.--21-- 2222) 334. As 


yt Bay regulation’ issued. pursuant: to Section: ; 
10 of the act .of “May: 14, 1898; requiring; -in.. 


- connection with. an’ application for a. trade : " 
- and manufacturing site in Alaska by. an ‘BSSO- : 


“ciation or corporation, a showing that each . 
-Inember ‘thereof has’ not. entered or. acquired — 


_title to. any-land under. the act, does not ex- 
es ceed the. rouuirements of the act, and i is valid: B34 


ai ‘Transfer. iia Se Se 


See Assignment, 4 2, 3; Reclamaation, 10. es 


3 Transferee. 

- : ‘See Patent, AL. 
| “tap: Rock. 
_: “See. Mining ct, il. 
‘Trespass. a 


- See. ‘Coal Lands, 22, 28; “Coat. Trespass, : a G 


_ Right of Way, 3 : 


: n d States C ommi jon Tes ies SN = 
U ite C pe 8s ° ee ee eo that it is ae had aaron for its. eectivencss * at 
weccetee 406° 


Gihas “See Officers, 4 
- Utah. 


- _ervation, 3: School Land, 4, 8,. %., 
Utab. National Park. 


- See. National Parks, 1 Ly: 


; ee Vested. Rights. : 


hie a ‘See Coal Lands, 26; Indian Lands, U; Mort. 
gage,’ T;25: Oil’ and” Gas: Lands, 14, '82,°34, 655. 
Patent, 8; Public Lands, 1; Reservation, 2, 
~. School Land, 8, 9;. Water Right, 1... ee 


1. Failure of a selector to fulfil, prior. to the. uo 


\ attachment, of:a withdrawal, an additional | 
requirement imposed:upon. him by. amended: 


te “regulations, will-not: deféat.a selection if,-at .-- 
the tims of its acceptance’ by the-local officers, * ° 
there had been full:compliance with the: law. a 


-and:all,. existing: pplicable ‘departmental... 


ee regulations. - Leann fee e Hh bbe i wie BE 


22; Until all. fees and: commissions recuilred 
by: law: have: been” ‘paid, a vested: right: does: . 
not attach: under: ‘an-application ‘to make 9 = 

: ‘soldiers’ additional entry: pursuant: to section: 


-- 2306;: ‘Revised Statutes; and therefore. the sub-.: 


a mission. of proof upon such. application dees: 


~~" notjdn:the absence of the payimeitt of the fees: 


- ‘and:commissions, ‘bar an inquiry: relating’ toe. 
- the, mineral character: of: the land:as‘of-a date :; 


te “subsequent to the submission. of the pr0dfaw 3 G26 


eso 


gee fon <Page’ 


Walver. ee on 
See Homestead, 3; Indian i fonds; 1 1; Olt and : < 
Gas Lands, 32, 48, 5Y,. 585; “Repayment, a ee 


See itineral Tine 5; ‘National Parka 1; Res- : AG 


“Washington. 


“water Power Proje ect. 





-. land by a State is void i... 2-2-2 cco 
aera ‘The time of the submission. of ‘final proof ee 
a ‘upon a ‘homestead entry showing. full compli- ier an 


Vaated: Righte:-Conthinea, . Uo wet 
_. . 8,/Dhe United States-is not: divested: of ne <—s 
= equitable; title:to. public.land.until there-has:- 
been.a full compliance with. all the conditions *. . 


ance with ail the requirements of law, ifunre- 


Tate. 


futed, and the payment: of the requisite fees. . 
‘and conimissions, marks the vesting.in the. 
' -entryman of equitable title to the land, re- .° - 
. Bardless of any. change as to its character that . 
‘ de may thereaftér be- discovered before:examina--. .~ 

* tion and approval of the. proof by. the. General... - 
Land Office..---. 2+, ei oer ot phsceetenetenee” 


“Wagon Road. Lands. 
‘Bee ‘Selection, : ee ae fe 7 ee ees 


Timber and Stone, 4. 


‘1, Alwaiver of a legal right is.an sointantionay 
--..} foregoing of the. exercise: of that right,.and 2°... 
‘| owhere the question arises as to whether... 
: silence, or failure to act. const titutes a construc- ack oy 
tive. waiver,:the conduct of the.one-on-the - .~ 
part of whom the-waiver.is imputed. may: ‘be. a 
406° 


2A: waiver . differs | from: an, estoppel: 4 


“Warrant, 
- See Vested Rights, 3 


ee By. section 2415, Revised. Statutes, ‘the on 
Ls location of, a military. bounty land warrant. Gee 
was restricted to legal suhdivisions of public... 
_ lands of. the United States, subject to. private, 


|. (2. Where. thie records. of the General Land" ae 
_ | Office fail to show that-the locator of a military. i 
| ..bounty‘land warrant complied with the Pee 
quirements of the regulations relating to the 
location thereof, no presumption will” “arise ia 
ol that such location was perfectéd so: as to-vest <j 80s 
Vie equitable. title: to. the “located. land, in. the 
cee locator .-----nn--a-en-npencsecnepea tients | | 
—f-- . 8.°Where the. equitable title toa tract of : 
2 ee land located: under.@ military bounty dand °° 
|) warrant, fails to ‘pass to the. locator: because, ze 
| ~ the-loeation.was ‘not perfected; a ‘purchaser. pa 
| of the land. at. a tax sale bythe’ State who is. 
notin: privity: with. the ‘warrant locator’. is. 
re not entitled to make cash sibstitution: aoe 





‘See Indian Lands, 3. ae Abtte’ Ie 


- cousidered in determining that point: 21.22... i: 


664 


“See. Power Sitea, Pe le Raa e 








Be “Desert ‘Lands: 5s Hoiniéstedd. 10,: “ABs 
- Mining. ‘Claim, : 125% 16; Payment, ' Ay: ‘Power. 


 Sites,- Aye Reclamation,” Ay. BT  Repogment; bi ae 





; “Right: of'- Way;. Qs: Supervisory: Authority; 3 


1. Where - one, : by. the: construction . ‘of a. . 
“tank: upon a. tract’. of. spublic: land;: acquires... oe 
28 vested : right, to use: water. by. section’ 2339, oar 
“Revised ‘Statutes; ‘and: ‘is. ‘in ‘possession, ‘ofithe:. ~ 













‘sarrounding, land; che: will “De: accorded; @., 
stew right: to: acquire: title to the. jand | 
“upon which: his. improvements: are situated: 
dee a: appropriate. Jand: Jaw. as: against... 


another. who has ‘been allowed. to. make. an:.. nt 

~centry. under. the, stock-raising. homestead ¢ act... 355. ||. 

a cet tthe. withdrawal: or:reser vation ‘is. “vacated... 

‘|. prior to the filing of an-indemnity; selection... 
the’ State must take. the land in-place... =. 628 


Widew;: Heirs; Bevisee 
‘See Corey. At, ie Nin fe 
“Withdrawal. 


See! ‘Coal ‘Lands, 5 6; Desert of nad: Hom 
slag “2; “Mineral: Laitds,'6; ‘Mining. Claim, 


73: Oil. and: Gas: Larids;; 2, 6,584,475: Patent, 3; 





















By DEX 


Page 7 


. e : tary. of. the. Interior ; ‘under ‘authority ‘of thes?) 
‘| -actvof June 17; 1902, of lands, which,:in- his.0 000009) 
;» judgment, are! required for irrigation. works, 








) Withdrawal--Continued: tox 
» 6a AL .temporary: withdrawal: made. prior: toy 


a : ~ classifization: or: reservation ; merely: for- swiths:; 
fs, holding, the land: from. disposition under. ‘the. : i 
‘ public: land. Jaws, until. further- investigation se Ae es 
ean he: made anda decision: rendered as:.to- 0. 0° |: 
the: character: of:the-land/ does: notraise the: 
a presumption | that. the. land: sy ‘mineral: «MODs. 50 - bees 
ic does, it.dedicate it to any: special; ‘purposes:!: =. 516 ene 

pees oe “All. withdrawals :: and: reservations in: we 
effect. when:the: plat. of sur-vey.-of: a. granted::.,. 
|" ‘school ‘section’ is.-accepted: defeat,..at..Jeast 
- -temporarily;. the grant:.to: the “State: which; 
~ has. the right, to. delay. the: selection: of ins, 


“demnity to such time as-it may, see fit,; but. ‘ 


~ 


8: A first- form : withdrawal) by the,'Secre-"., - 


-- Reclamation, 9,10, 11; Repayment, 3,°5-9, 197" | 


aa ; hool. Land, 4- Settlement, pe es 
Reservation; 3; Sc oo 83. ae : desigtiate a ii inits.. 


ne 1; Timber: and Stone,. 1: i peated Right3;-1 





“1A coal, land withdrawal. does not: detest’. ee 
~ g.selection: made. by. the’ ‘Northern ‘Patific | 
is Railway, ‘Company. pursuant to'section:3:of i ‘ 
~”. the:.act. of ‘Mareh: 2,:'1899;' which ‘ authorized = ‘|. 


. the: exchange. of its Tands. within the Mount -: 
_ Rainier ‘National, Park: for“unreserved, :un- 
us appropriated, : nonmineral- lands elsewhere, 
- where-the company elects: to. take subject to - 


he the, provisions. of the act ‘of: “Marth “3, 1909, pe, a 
* and: ‘the’ lands: are nonmineral: ‘in character ie x 
except as:to their coal contents.__.-.--.--.- 


ae 2:-The. ‘practice: of withdrawing lands con-. 
i teniplates! their. segregation . for. _ purposes. of :~ 


ee investigation, and: it. is: clearly: the duty of - 


° _ the: Land: Department | ‘to. seek | ‘such. with- 


a | inference’ ‘or: belief i Is warranted, Lhat Jands ce 
a are in. fact mineral. 


ee ee 3 


8. A petroleum withdrawal prior to the act fe | 
fa Ob February, 25, "1920, of unproven lands for. She 
» the : purpose: of classification’ was: Dot: extine | 


guished by the passage of tat‘act, inasmuch: 


as the prospecting for oil and gas thereunder "|. 
_ was.intended merely as.preliminary.to leasing ~..}. 
_. ‘and ‘not’as.a method of disposal, they being | 
‘only: subjéct to lease upon discovery of. their aes oe 


value for mineral: deposits - - ice Gene ot Dts Ew 
OS Bs AS withdrawal under: the act: of: J une. ‘35, . 
4910, : is; in. its: nature, - ‘a, continuing “with-° - 


drawal: ‘which, although not attaching to land : 


that at date of withdrawal’ was within a — 
valid. existing - claim, ‘attaches: immediately 


upon. default. of the claimant thereafter- Sees 262 


5. A report by.the ‘Geological: Survey. that. 
land is. prospectively, valuable for oil.or gas is,“ 


as to its effect. upon:a subsequent nonmineral. — |. 
entry, tantamount, to'a withdrawal, and ad- 2 
ministrative. delay.” by..the Government:in.. 
following up: the: ‘report: with ‘a withdrawal. ] ~ 
or elassification’ of..the, land. until after an. =. 
entry had. been: allowed. and compliance with —- 
~ the homestead law: completed, does notrelieve.. 


the entryman from fulfillment of the require: 








|. is. effective. to’ preclude thereafter cette ao 





under: ‘the’ maine laws. of lands ieee the 








Witnesses. . 
“See Practice, 6. - 3 
“Words and Phrases. oe ea 


1. In: construing a statute it is ae. 


ae to substitute the word ‘‘and” for the word...” 
“or? when found necessary: to.do so in order. encase 

... to impart the true legislative intent’as gath- © © © 
-s ‘ered from the context and the circumstances" 
- “attending: its enactinent__220..2222--222 ek WB 


- 9. The term “association” usually means. 


Eater unincorporated organization | composed of’. 
_ -.  \. -ahody-of-peisons, banded together for some ° 

~ drawals: whenever from’ evidence before itan.. . ‘particular purpose, partaking: in its general. 
 form-and mode. of procedure | of the chaac-. ae 
teristics of a corporation. 0s. si en e- 139 eee 
- 3. Forthe construction.of.the term“ errone=: te ee he 
| oust. allowed” within.the contemplation of 
|. ° section’ 2 of ‘the repayment act of June - 16, n. 


ae see ‘Repayment, 4,195, Statutes,. 3, 14. 

4. In coupling; the expression: “can: “not. ba 
pnanea “with the: term: “erroneously: é 
allowed,” as” those phrases. are ‘used in. see-*: 


ee tion 2. of the act of. J une 16, 1880; which: au 
hie thorized. repayment. where an- entry :was |. 
| -“erroneously:. allowed. and. can ‘hot: Be: cons: 
_, firmed,” the law nevessarily ‘contemplated 
i ‘an entry ‘with’ ‘reference to. which’ ‘the’ defect. - 
"eould not be cured --.2..s-2eccnendeceie ley Teh? 


> 6 The term, ‘valid’ claims” ‘as ..used. he eae 
; section 37 of the. ‘act: of - February: 25,1920, 


“relates to unperfected claims to,mineral =. © 

- lands and does: not contemplate: a completed” hee 

2. ‘grant. of: nonmineral, lands: to: a ‘State i in. n aid ae 

. of its. common. schools__.-_.2.- ee ee ' oe a : a a6 
i 6: The word “herein,” as. used i in thee excep- - Sos 

: ‘ tion clause of section 27. of the act. of. February » 
 25,.1920, has reference to.the leasing act as’a | 
~~ whole and not merely. to.the section in which 


: ‘ ments of the net. of July: 17, ‘1914. ee annninestle 28D 2. it is used.2...-.- wosneenstenniotncenenneenece aot wo ees 








Sa ee the:act of February 25, 1920,.see Oil and: ‘Gas ” 
ie Lands, 88; (Statutes: ee Bo ag 








"Words and: Phrases—“Conta: 
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7 The term: ‘navigable waters’?.is defied’ Lee 
. by the act'of May: 14; 1898, toinclude all: tidal": oe 





-waters up to the line of ordinary high tideand” ..- 
all nontidal waters navigable i in fact up: to. tho ee 
ae line: of high-water mark o2.2 02. tes Doras see 2° 78 

~ - g.-Bhe term:{‘or other: aloes: Fas: ceed. in 

. the: act of March: a5. 1903; includes all: waters of oe 
sufficient: magnitude: to: require: ‘meandering: : ee ll 
“under.the Manual of: Surveys,. or which are”. 


used as'e. passageway or for spawning:purposes: 


. by salmon or. r other Sen-going fishites 2-225) B0 | 


ee 


Y section: 35 of the a lessiiig act tias particular. ref: of 
__ prencé to Gases arising under Section 18 of that’ * ° 
-- act, where relief is’ authorized upon payment.’ 
a ta the: Government for the minerals produced”... 3 
“ptior, to application, for relief, ‘anid it has n0 0 aps - 


ise ably. compact, form,” ‘aS “used. i in section ‘13° of: 


11.. Foe construction. ofthe term ‘‘shailbe ° 


-in compact, form,’ 7? as used i in section 14 of-the... 
act of February 25, 1920, see 2 Oiland sid Lands, ae 


oe apie 18 
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“ section 6 of ‘the enabling: act of. ‘July.'16;° 1994, es 
- granting public’ lands to. the State of Utab for! 
ve school purposes: 2.280 ei: fia BIB: 


patina Tegulations of January 6; 1913, “Fes | 
lating ta’ payment’ for titaber cut on public’. - 
“‘Jands-in’ the construction; maintenance, and’ © 
= operation of lines for which rights of way: are”: se 
granted. pursuant to the act of March 4, 1911, 3. 





‘ion ‘National Park, — ve 








12:4. temporary. withdtawalmade with the ak 


: - . view to classification and appraisal ‘of land-for a 
. its-coal contents does: not ‘constitute’ a “Cresers > = 
vation’? withia the meaning ‘of. the proviso to -: es 


".,18/-The phrase: “shore line,” as need in secs = 


fee tii 10 of the act: of ‘May. M4, 1808, means the a 


244. The terin’‘ ‘fat value,” as sused i inthe de: 


gee, oe 





chee to be construed as. meaning. “tHe: entire 
5 OL [= seumpage value of the Standing. trees_3_2:..:,608° 
“40: For gonstriction. of: the, pans “reason: : A wh 
‘|: able for’, with-reference to iminerals‘as used: 
; ir the act. of aly; aA 1914, see ©, Reservation, J; ae 


“15: For the, ‘construction of: the term! a ‘value ee 


_ Status ey 6. a 





868 ‘National i Parks, i 





